
CASE NOTES

CONSTITUTIONAL LAW-CIVIL RIGHTS--STATE
ANTI-MISCEGENATION STATUTES BANNED

The United States Supreme Court, in its decision of Loving v. Common-
wealth of Virginia' on June 12, 1967, sounded the death knell for state
anti-miscegenation statutes, which are still in existence in more than a
dozen states, primarily in the South.2 The Loving case arose from the con-
viction of Richard Loving, a Caucasian man, and Mildred Jeter Loving,
a Negro woman, in the Circuit Court of Caroline County, Virginia, of
violations of a state law which prohibited their cohabitation as man and
wife within that state. 3 They were each sentenced to one year in jail, which
in each case was suspended for 25 years, provided they would leave the
state for a period of 25 years. The couple left the state, but later filed a
motion in state court to vacate the judgment and set aside the verdict on
the ground that the statute involved was repugnant to the equal protection
and due process clauses of the fourteenth amendment. The motion having
been denied, the case was appealed to the Supreme Court of Appeals of
Virginia which affirmed the ruling of the lower court.4 Thereafter, the case
was appealed directly to the United States Supreme Court. It was a case
of first impression.

In reaching its decision, the Court said Virginia was denying the Lovings
the right to marry, a liberty which cannot be taken away without the due
process of law,5 and was basing the punishment of criminal offenses purely
on the question of race of the accused, a denial of equal protection.6 "There
is patently no legitimate overriding purpose, independent of invidious
racial discrimination," the Court said, "which justifies this classification....
The Fourteenth Amendment requires that the freedom of choice to marry
not be restricted by invidious racial discrimination. ' '7

The Virginia statutory scheme for the prevention of inter-racial mar-
riages dates back to colonial times.8 The scheme affected by this decision,
entitled the Racial Integrity Act of 1924, absolutely prohibited a white

1. 206 Va. 924, 147 S.E.2d 78 (1966), rev'd 87 S.Ct. 1817 (1967).
2. Alabama, Arkansas, Delaware, Florida, Georgia, Kentucky, Louisiana, Mississippi,

Missouri, North Carolina, Oklahoma, South Carolina, Tennessee, Texas, and West
Vilginia, as of June 13, 1967. For appropriate statutory and constitutional provisions,
see 87 S.Ct. 1817 at 1820, n.5.

3. "If any white person and colored person shall go out of this state, for the purpose
of being married, and with the intention of returning, and be married out of it,
and afterwards return to and reside in it, cohabitating as man and wife, they shall
be punished as provided in §20-59, and the marriage shall be governed by the same
law as if it had been solemnized in this state. The fact of their cohabitation here
as man and wife shall be evidence of their marriage." VA. CoDE ANN. §20-58 (1966
Rev.).

4. 206 Va. 924, 147 S.E.2d 78 (1966).
5. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942); Maynard v. Hill, 125 U.S. 190 (1882).

cj. Meyer v. Nebraska, 262 U.S. 390, 399 (1923).
6. McLaughlin v. Florida, 379 U.S. 184 (1964).
7. Loving v. Commonwealth, 87 S.Ct. 1817, 1823-24 (1967).
8. Wadlington, The Loving Case: Virginia's Anti-Miscegenation Statute in Historical

Perspective, 52 VA. L. Rav. 1189, cited in Loving, Id. at 1820, nn. 4 & 6.
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person from marrying other than a white person, 9 prohibited the issuing
of marriage licenses until the issuing official is satisfied that the appli-
cants' statements as to their race are correct, 10 required certificates of "racial
composition" to be kept by local and state registrars," and carried forward
older anti-miscegenation provisions. 12

The history of modem anti-miscegenation litigation might well be dated
from the Georgia case of Scott v. State13 in 1869. In that case, involving the
attempted marriage of a Frenchman and a Negro woman in the City of
Macon, Georgia, the majority opinion of the state supreme court stated
clearly the ideas of that time which lay behind anti-miscegenation statutes
in general:

The amalgamation of the races is not only unnatural, but is al-
ways productive of deplorable results. Our daily observation shows
us, that the offspring of these unnatural connections are generally
sickly and effeminate, and that they are inferior in physical de-
velopment and strength, to the fullblood of either race.14

The United States Supreme Court, in the 1882 case of Pace v. Alabama, 5

ruled that a statute imposing criminal sanctions upon persons marrying
inter-racially was not in violation of the fourteenth amendment equal pro-
tection clause because the white and the Negro received equal punishment
under it. The first state to challenge this holding was California, the su-
preme court of which in 1948 ordered the county clerk of Los Angeles
County to issue a marriage license to a white woman and a Negro man
in spite of a state statutory provision to the contrary.' 6 Commenting di-
rectly on the Scott case, the California Supreme Court said: "Modern
experts are agreed that the progeny of marriages between persons of differ-
ent races are not inferior to both parents."' 7 In 1954, shortly after the
Brown v. Board of Education decision,' 8 the United States Supreme Court
denied certiorari to an appeal from an Alabama conviction for violation of
state anti-miscegenation laws by a white man and a Negro woman.' 9 The
Virginia statutory scheme was challenged in Naim v. Naim20 in 1955, but
the Supreme Court sent the case back for further evidence, which the
Virginia courts did not supply, 21 and the case died.22 The McLaughlin case

9. VA. CODE ANN. §20-54 (1966 Rev.).
10. VA. CODE ANN. §20-53 (1966 Rev.).
11 VA. CODE ANN . §20-50 (1966 Rev.).
12. VA. CODE ANN. §20-54 (1966 Rev.).
13. 39 Ga. 321 (1869).
14. Id. at 324.
15. 106 U.S. 583 (1882)i.
16. Perez v. Lippold, 32 Cal.2d 711, 198 P.2d 17 (1948).
17. 198 P.2d 17, 22.
18. 347 U.S. 483 (1954).
19. Jackson v. State, 37 Ala. App. 519, 72 So.2d 114 (1945), cert. denied, 348 U.S. 888,

No. 118 (1954).
20. 197 Va. 80, 87 S.E.2d 749 (1955), vacated and remanded, 350 U.S. 891 (1955).
21. 197 Va. 734, 90 S.E.2d 849 (1956).
22. 350 U.S. 985 (1955).
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in 1964, however, signaled that a change in the Court's policy might be
forthcoming.23 In that case the Court ruled unconstitutional the criminal
prosecution of a white woman and a Negro man under a Florida "Adultery
and Fornication" statute which imposed less burden of proof on the prose-
cution where the alleged fornicators were of different races than where
they were members of the same race.24 This decision was based on equal
protection under the fourteenth amendment. It was only a matter of
time, therefore, before a direct challenge to statutes prohibiting inter-racial
marriage would succeed. The Loving case gave the Court an ample oppor-
tunity to take that step.

There are many facets to the Georgia statutory scheme which seeks to
prohibit miscegenation. 25 It is thought, however, that whatever scheme
is created and however nicely it is drawn, it will probably be futile to
attempt to enforce it. The Loving case represents a basic change in scien-
tific information and social philosophy which will probably persist for
many years.

SIDNEY L. MOORE

CONSTITUTIONAL LAW-DUE PROCESS-STATE
TAXATION OF INTERSTATE COMMERCE

A mail order firm appeals from a judgment in favor of the Illinois De-
partment of Revenue requiring the firm to collect use taxes.' The Supreme
Court of the United States reversed the decision of the Illinois Supreme
Court 2 and held that the State of Illinois could not hold the appellant
firm liable for the collection of use taxes from its customers.3

The appellant contended that the imposition of the use tax violated the
Due Process Clause of the fourteenth amendment and created an uncon-
stitutional burden upon interstate commerce. The Court held that in order
to determine whether a state tax falls within the confines of the Due
Process Clause "the simple but controlling question is whether the state
has given anything for which it can return. ' 4 Relying on the fact that
appellant's business within the State of Illinois was conducted solely through

23. McLaughlin v. Florida, 379 U.S. 184 (1964).
24. FLA. STAT. ANN. §798.05 (1966 Rev.).
25. GA. CODE ANN. §§53-106, 53-309, 53-312 to -314 53-9902 to -9905, 53-9907 to -9908

(1961 Rev.).
1. National Bellas Hess. Inc. v. Department of Revenue of Ill., 286 U.S. 753 (1967).
2. Department of Revenue of Ill. v. National Bellas Hess, Inc., 34 Ill.2d 164, 214 N.E.2d

753 (1967).
3. The use tax is imposed the user of the goods, and not the seller. The seller is

required to collect the tax, and the seller is liable for the tax whether collected or
not. ILL. STATS., 1965, p. 120; ILL. REV. STATs. §439.8 (1965 Rev.).

4. Wiscossin v. J. C. Penny Co., 311 U.S. 435 (1940).
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