
WORKMEN'S COMPENSATION

By D. MEADE FEILD*

During the survey period activity in workmen's compensation was not
only plentiful but at times significant. The 59 decisions handed down by
the appellate courts easily establish a record although it should be noted
that idealistically compensation benefits should be available without the
delay and expense of litigation. Significant, however, is a phase of legislative
activity which occurred with the creation by the General Assembly of a
Workmen's Compensation Study Committee which was "authorized and
directed to make a comprehensive study of the Workmen's Compensation
laws of the State of Georgia for the purpose of thoroughly revising the
present act."' The creation of such a committee was long overdue. Since
its adoption in 19202 the Georgia Act has not received the legislative as-
sistance which it has needed. Eighteen of the original 68 sections 3 have
not been amended, and of the remaining 50 sections, 21 were amended
solely for the purpose of changing the name of the agency which adminis-
ters the Act.4 Through the years the provisions frequently amended have
been those relating to the amount of benefits which may be awarded
and this was made essential by changes in the cost of living. In 1946 the
Act was amended by the addition of a new chapter which extended limited
coverage to occupational diseases. 5 Similar to the original act, the chapter on
occupational diseases has remained almost entirely in its initial condition.
As a result of such legislative indifference for half a century the present
Georgia Act is inadequate in all respects, and fails to reflect modem methods
of handling disabilities which arise from industrial accidents and disease.
Consequently, the task of the Committee is indeed essential, and the re-
vised Act should enable 'Georgia to extend to the worker not only appro-
priate compensation for loss of earnings along with medical expenses, but
also a program which will make available the necessary facilities for re-
habilitation.

LEGISLATION

(a) County Boards of Education. An amendment to GA. CODE ANN. sec-
tion 114-101 (1956 Rev.) was enacted which authorized county boards of

*Professor of Law, University of Georgia.
1. H. REs. No. 228. A similar resolution was introduced during the 1966 Session but

was not adopted.
2. GA. CODE ANN. §114-101 (1956 Rev.).
3. The count is based on Title 114 of the GA. CODE ANN., 1956 Rev. and 1966 Supp.
4. The original act named the board "Industrial Commission, and in 1931 the name

was changed to the "Department of Industrial Relations." GA. CODE §13-101
(1933). In 1937 the name was changed to "Industrial Board" and in 1943 the

agency acquired its present name, "State Board of Workmen's Compensation."
GA. CODE §54-101 (1933); GA. CODE ANN. §54-108 (1961 Rev.). Each change in the
name of the board required the amendment of several sections.

5. GA. CODE ANN. §114-801 (1956 Rev.).
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education of counties having a population of less than 300,000 to provide
workmen's compensation insurance coverage for the employees of such coun-
ty boards of education. A similar amendment which was adopted previously
was revoked by the 1967 amendment and then reenacted with the following
words added: "[A]ll payments for such coverage shall be paid exclusively
from education funds."'6 In view of the amendment to the constitution
which provides that "[c]ounty boards of education are hereby authorized
to provide for workmen's compensation for school personnel and to pay
for the same from educational funds"7 together with enabling legislation,8

the amendment to the Compensation Act seems obviously valid. The result
of this activity is to terminate the lengthy struggle to extend compensation
coverage to county employees9 and, among public employees, to leave only
the employees of public authorities unprotected. 10 Such an observation as
to full coverage seems accurate even though the population standard of
300,000 in the 1967 act would exclude Fulton County. In 1958, legislation
was passed in reference to each county with a population in excess of 300,-
000,11 which included only Fulton, and which provided that the definition
of "employer" should include school districts and any other area operated
for educational purposes under the control and direction of the county
board of education. It would seem, however, that if the "under 300,000"
act needed the support of a constitutional amendment then the "over

300,000" act, which was passed at a time when constitutional support did
not exist, would be invalid. This will depend on whether the court will be
willing to give the constitutional amendment retroactive effect.

(b) Proposed legislative changes. There was a series of proposals to

amend the Act and several of them seem entitled to brief treatment. The
purpose of one proposal 12 was to revoke in its entirety GA. CODE ANN. sec-
tion 114-403 (1956 Rev.) which would have the effect of abolishing the
employer's statutory right to subrogation, thereby permitting the injured
worker to obtain both compensation and damages. A similar proposal in-
troduced in 1966 also failed to receive sufficient support for enactment and
in the survey article for this period the reasons for the abolition of subro-

6. Ga. Laws 1967, pp. 633-634.
7. GA. CODE ANN. §2-5701 (18) (1966 Supp.).
8. GA. CODE ANN. §93-3701 (15) (1966 Supp.), and the 1967 amendment.
9. For comments on the general problem, see Feild and Kelly, Survey of Workmen's

Compensation, 11 MERCER L. RaV. 188, 189-193 (1959).
10. Richmond County Hosp. Authority v. McLain, 112 Ga. App. 209, 144 S.E.2d 565

(1965); see Feild, Survey of Workmen's Compensation, 18 MERCER L. REV. 251,

254-255 (1966). It has been held that when the county board of education is an
independent school district, then such district is not an agency of the county but
is a political subdivision of the state. Thornberg v. Richmond County Board of
Education, 110 Ga. App. 676, 139 S.E.2d 454 (1964). Consequently, coverage for
independent school district sought not to raise the question of the taxing power
of countries.

11. GA. CODE ANN. §114-101 (1966 Supp.).
12. SB. No. 97.
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gation were presented. 13 Actually, the rather dismal failure of workmen's
compensation to achieve the basic goals of the program is ample reason for
the revocation of subrogation. 14

There were two proposals to increase the amount of awards. 15 The weekly
stipend for total incapacity would be raised from $37.50 to $50 with an
additional sum, subject to limitations, for each child under 18 years of
age. Medical benefits would be increased from $2,500 to $5,000, and one
proposal would provide medical and hospital services without regard to
costs. Also it was proposed to increase the amount payable for the expenses
of the last sickness and burial of the injured workman from $500 to $750.
There were proposals that would require immediate action by the em-
ployer.16 If adopted, it would be necessary within 30 days after knowledge
of an accident for the employer to make or offer to make an agreement
for the payment of compensation and a failure to do so would result in a
10 per cent increase in compensation and the payment of attorney's fees.

Probably the most important of the proposals was one which again at-
tempted to circumscribe recoveries for "heart attacks," "strokes," and epilep-
tic or diabetic seizure. 17 In order to obtain an award it would be necessary
for the claimant to show by a preponderance of competent and "creditable"
medical evidence and by substantial evidence from the record as a whole
on appeal, that such condition was the direct and proximate result of un-
usual and extraordinary exertion in comparison with the customary and
normal activity of the claimant. This proposal, which is a partial enlarge-
ment of an amendment enacted in 1963, raises several questions which are
not readily answerable.' 8 Why was the word "creditable" used rather than
"credible"? Does the word competent mean that the exclusionary rules of
evidence are applicable to board proceedings? In attempting to solve the
cardiac problem, why were such standards as competent and creditable made
applicable only to medical evidence? Again, why was a solution attempted
by changing a definition rather than giving the cardiacs separate treatment?
For the purpose of judicial review, why impose the "substantial evidence
rule" as to heart cases only? Certainly time and space prevent a thorough
evaluation of such questions; however, a few observations are essential. It
has been held that a finding by the board as to preponderance of the evi-
dence is not subject to review.' 9 The word "creditable" is probably a col-

13. Feild, Survey of Workmen's Compensation, 18 MERCER L. REV. 251, 253 (1966).
14. For a thorough treatment see Benjamin Marcus, Advocating the Rights of the

Injured, in CHEIT & GORDON, OCCUPATIONAL DISABILITY AND PUBLIC POLICY, pp.
77-90 (1963).

15. See generally S.B. No. 96; S.B. No. 98; H.B. No. 80
16 S.B. No. 96; H.B. No. 746.
17. H.B. No. 80.
18. Ga. Laws 1963, pp. 141, 142-143. For an evaluation of this earlier act, see Feild

Richardson, Survey of Workmen's Compensation, 15 MERCER L. REV. 229, 233-234
(1963), some of which is repeated in the present survey.

19. Ocean Acc. and Guar. Corp. v. Bates, 104 Ga. App. 621, 122 S.E.2d 3 (1961).
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loquialism; at least it is unacceptable as a substitute for "credible." The
word "competent" in connection with evidence appears also in the judicial
review section but so long as the average human being risks his life a dozen
times a week in reliance on hearsay, the requirement should be ignored
in both places.20 Actually, the purpose of this proposal is to adopt the
"unusual and extraordinary exertion" test for heart cases rather than the
"usual exertion" test which is now used. But in those states in which the
"unusual and extraordinary" exertion test has been followed, the situation
is as fluid and free-wheeling as in Georgia, and it may be doubted that the
proposed change would solve the problem. 21

REJECTION OF THE ACT

Although the Georgia Act is compulsory as to a large portion of public
employment, 22 it is entirely elective as to private employment and either
the employer or the employee have the right to reject the Act.23 As a per-
suasive device to elect coverage, the rejecting employer may not use the
defenses of contributory negligence, assumption of risk or the fellow servant
rule in any action brought by the employee to recover damages, 24 and when
the employee elects to reject the Act, the employer may use such defenses
in actions brought by the employee. 25 For those who fail to indicate their
wishes, the Act creates a presumption of acceptance, and about the only way
to escape the presumption is by a written form whose content and nature
is prescribed in detail and which must be served on the employee or posted
at the place of employment and filed with the board.26 In Thoni Oil Magic
Benzol Gas Stations, Inc. v. Kimsey,27 in which a claim was filed for death
benefits, the court held that the notice of rejection was inadequate because
it was signed by an individual only and contained no reference whatsoever
to the corporate employer. In a syllabus opinion, it was deemed appropriate
to mention the entity theory and the separateness of the corporation and
the individuals who own and operate it. Even though the viewpoint of the
court seems to be at least gently technical, ample justification for the result
may be found in the fact that the Compensation Act is remedial in nature
and should be liberally construed on behalf of the worker.28 In Strickland
v. Thoni Oil Magic Benzol Gas Stations, Inc.,29 an action for damages based

20. GA. CODE ANN. §114-710 (Rev. 1956).
21. See generally McNExCE, HEART DISEASE AND THE LAW (1961); 1 LARSON, WORK-

MEN'S COMPENSATION LAW §38.83 (1965).
22. GA. CODE ANN. §114-109 (Rev. 1965).
23. GA. CODE ANN. §114-201 (1965 Rev,).
24. GA. CODE ANN. §114-204 (1956 Rev.).
25. GA. CODE ANN. §114-205 (1956 Rev.).
26. GA. CODE ANN. §§114-201, 203 (1956 Rev.).
27. 114 Ga. App. 638, 152 S.E.2d 576 (1966).
28. See St. Paul Fire and Marine Ins. Co. v. White, 103 Ga. App. 607, 120 S.E.2d 144

(1961); cases are collected in Feid, Survey o Workmen's Compensation, 14 Mim-
caiR L, Rzv. 244, 246-247 (1962).

29. 113 Ga. App. 647, 149 S.E.2d 430 (1966).
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on negligence was brought by an employee against his employer which had
exercised its right to reject the Compensation Act. The evidence established
that the plaintiff was injured while working at defendant's gas station
when a customer backed a vehicle into him as he was servicing another
customer's car. The court declared a mistrial when the jury failed to agree,
and upon motion, gave judgment for the defendant on the ground that the
plaintiff had failed to establish that his injury had resulted from the
negligence or other tortious conduct of the employer. In this case we have
the precise situation which workmen's compensation was designed to pre-
vent and the result is made possible because the Act is elective as to private
employment. One of two things should be done: either the Act should be
made compulsory as to private employment or else the rejecting employer
should be subjected to liability without fault for work connected injuries.30

THE EMPLOYMENT RELATION

(a) Misrepresentation. In General Motors Corp. v. Hargis,31 the em-
ployer contended that a false representation made by claimant as to his
physical condition in a pre-employment statement submitted to obtain em-
ployment precluded an award in claimant's favor where there was a causal
relation between the injury and the false representation. Apparently, the
claimant suffered a prior injury to his wrist when playing football, and
due to improper medical treatment the injury had never healed and had
resulted in a disability of 12 per cent in the use of the arm. Unfortunately,
the report of the case does not reveal how the second injury occurred, but
it seems implicit in the opinion that a causal relation existed between the
false representation and the second injury.

The court decided the issue in favor of the claimant (the award of com-
pensation was remanded on other grounds 2) but the basis of such decision
does not seem clear. It would seem, nevertheless, that the reasons given by
the court in reaching a conclusion might be categorized as follows:

(1) It was noted that GA. CODE ANN. section 114-804 (1956 Rev.) which
provides that compensation shall not be awarded to a claimant who made
false pre-employment statements as to his health was applicable only to
occupational diseases and not to accidental injuries. To this the court added
the observation that as the accidental injury act was silent as to the effect
of pre-employment false representations, the occasion was suitable for resur-
recting an ancient maxim which reads, Inclusio unius est exclusio alterius,
and in homage to such maxim to declare that the legislature intended to
restrict defenses based on false representations to occupational diseases
only. In view of the fact, however, that the accidental injury legislation

30. Larson notes that at least one state, California, has adopted the non-fault liability
plan. 2 LARSON, WORKMEN'S COMPENSATION LAW, §67.20 (1965).

31. 114 Ga. App. 143, 150 S.E.2d 303 (1966).
32. See Erroneous Legal Theory, this Survey.
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was adopted in 192033 and the occupational disease provisions were not
enacted until 1946,34 and the further fact that accident and disease are
treated legislatively as separate and distinct items, it may be doubted that
this is a proper occasion for the application of the ancient maxim. Actually,
about the only possible purpose that can be served by displaying the maxim
is to demonstrate the learnedness of the legal profession and that truth is
always truer when it is expressed in a language now deemed to be dead.3 5

(2) The court did not completely discredit the effect of false representa-
tions but created an exception where the employees' fraud went to the
factum of employment and rendered the contract absolutely void. It would
seem that this means that as the fraud of the claimant made the contract
of hire only voidable, and as nothing had been done to establish such void-
ability at the time of the accident, then the requirement of the compensa-
tion statute that there must be a contract of hire has been fulfilled.

However, is this observation acceptable if at the time of the accident the
employer is not aware of the false representation and hence would have
had no occasion to take action? On the other hand, if the court classifies
the contract as void because of the quality of the false representations,
then a contract of hire has never existed. In effect, in most situations the
words void and voidable merely mean that the innocent party may obtain
relief from the obligations of the contract by appropriate action. If at the
time of the accident no such appropriate action has been taken, the fact
that the nature of the false representations may thereafter cause the court
to classify the contract as voidable or void should make no difference as
the rights of the employee are determined at the time of the accident.3 6

33. GA. CODE ANN. §114-101 (1956 Rev.).
34. GA. CODE ANN. §114-801 (1956 Rev.).
35. In Georgia, the maxim seems to have been used rarely. Although references are made

to Guerard v. Polhill, Ga. Reports (R. M. Charlton) p. 201 (1822), the first ap-
pearance of the maxim in Georgia seems to be in White v. Clements, 39 Ga. 232,
265 (1869), which contains, in English, the following: "The expression of one
thing is the exclusion of others." The next appearance is in Crawford v. Glasgow,
86 Ga. 358, 359 (1890), wherein the maxim comes into full statute as it appears
in Latin and is identical wtih the words used in the compensation case under
review: Incusio unius est exclusio alterius. Again, in Standard Oil Co. of Ky. v.
State Rev. Comm'n, 179 Ga. 371, 375, 176 S.E. 14 (1934) the maxim again appears
in Latin and in the precise wording. Then, in 1949, in City of Macon v. Walker,
204 Ga. 810, 814, 51 $E.2d 633 (1949). the maxim undergoes a drastic change and
appears as Expressio unius exclusio alterius which has the effect not only of sub-
stituting expressio for inclusio but omits a vital est. Then in United States Fidelity
& Guar. Co. v. Dunbar, 112 Ga. App. 102, 111, 142 S.E.2d 663 (1965), the maxim
returns to the identical language in which it is presented in the compensation case.
But the word inclusio is not acceptable; it means to shut in or fence in items
of personal property such as goats or sheep. The right word is expressio and the
only time this has appeared was on the occasion when the est was omitted. Without
the est but with expressio you might come up with a bit of slang as "one in
-rest out," but to reduce a Latin maxim to slang or to use the wrong word or to
omit a vital word is a tempestuous affront, and anyone guilty should be promptly
sentenced for contempt.

36. The rule in the federal courts has almost completed a full circle. In Minneapolis.
St. Paul and Sault Ste. Marie Ry. v. Rock, 279 U.S. 410 (1929), in an analagous
situation it was held that a false representation was fatal to the workmen's claim
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(3) Finally, in a somewhat "pass the buck" attitude the court said that
after all "this problem is a legislative one and in the absence of a clear
legislative intent, we do not feel at liberty to impose any limitations or
exceptions upon the employee's statutory right to recover compensation."3 7

Certainly the conclusion of the court as to the issue presented seems emi-
nently correct, but if this sentence means that relief for false representations
must await an expression of intention on the part of the legislature, then
much of the history of the common law has gone to waste and many of the
distinguished personages that worked so diligently in the vineyard are now
astride a sepulchral merry-go-round that is circling rapidly.38

(b) Independent contractor. When the common law discovered that one
human being frequently employed the services of another human being and
that the relation thus created was entitled to be recognized by the legal
system, it was not long before contracts of hire produced such items as
master and servant, principal and agent, and principal and independent
contractor. After these classifications became established, it was soon obvious
that any line of demarcation between the three was disturbingly vague
and that the factors that the court played around with in making distinc-
tions were both variable and unreliable. 39 In modern times, when much of
our legislative program has been directed at the employment relation, the
terms "employer" and "employee" have been used, and as such expressions
have no legal significance, and as the various acts have not attempted ade-
quate definitions, the courts have used the classification of the common
law. For example, in Hartford Accident and Indem. Co. v. Parsley,40 a sur-
vey decision, the court held that the relation contemplated by the Work-
men's Compensation Act was that of master and servant and where the
relation is principal and independent contractor there is no coverage and,
in order to determine what relation exists, the principles of the common
law are applicable. Such rulings by the court were based on the following
facts. The alleged employer was a truck broker that specialized in hauling
chickens. He owned no trucks and his personnel was limited to an office
force. Along with a partner, the "employee" owned a truck which was
leased to the employer, which gave the employer the right to "broker" the

even though there was a complete absence of legislation and there was no showing
of causal relation between the false representation and the injury. In Still v.
Norfolk and W. Ry., 368 U.S. 35 (1961) it was held that the rule in the Minneapolis
case should be confined to the precise facts that appeared in such case, and
further, even though there was a causal relation, nevertheless the employee should
recover.

37. Gen. Motors Corp. v. Hargis, 114 Ga. App. 143, 150 S.E.2d 303 (1966).
38. The court also mentioned the "liberal interpretation rule for the benefit of the

employee" which seems to be little more than a rationalization in support of a
dubious ruling and is usually employed in cases of first impression when the court
doubts that statutory authority exists.

39. See for example, RESTATEMENT (SECOND) OF AGENCY §220 (1959) which lists 10
factors which have a bearing on the nature of the relation.

40. 113 Ga. App. 830, 149 S.E.2d 848 (1966).
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truck to those who needed transportation. The employee received a per-
centage of the hauling charges and was permitted to do hauling for him-
self, and if he wished he could decline jobs offered by the employer. The
employee had to observe insurance regulations and if he failed, the employer
would disapprove of him as a driver. The employer furnished the employee
with information as to loading and delivery. These facts, which clearly estab-
lish a lack of "control," as well as payments to the employee of wages, clearly
support the decision of the court. This means, in effect, that the device of
independent contractor which insulates the principal from the doctrine
of respondeat superior and the results of implied and apparent authority
also insulates the employer from having to pay compensation to an inde-
pendent contractor or the employees of an independent contractor. Obvious-
ly this is an open invitation to any entrepreneur to organize his business
in such fashion that he may obtain a maximum of protection by such device.

(c) Statutory employment. The invitation to parcel out activities among
independent contractors is circumscribed at least partially by the Compen-
sation Act. GA. CODE ANN. section 114-112 (1956 Rev.) provides that a
"principal, intermediate or subcontractor shall be liable for compensation
to any employee while in the employ of any of his subcontractors engaged
upon the subject matter of the contract, to the same extent as the im-
mediate employer."'41 In Evans v. Hawkins,42 a claim was filed for death
benefits on account of the death of one Hawkins who was killed when a
log rolled upon him while he was engaged in unloading a lumber truck.
Defendant Evans, who operated a lumber mill, had executed a "Timber
Sale Contract" with the United States Government which gave him the
right to cut and remove certain timber from the Hitchiti Experimental
Forest and which obligated him to perform substantial services for the
government which would help maintain the forest and help evaluate such
things as rate of growth and timber yield. Thereafter Evans sublet to
one Walker the cutting and removing of the timber as well as the perform-
ance of the other duties contained in the contract with the government.
Hawkins, the decedent, was an employee of the subcontractor Walker, and
the hearing director denied the claim against Evans on the ground that
Walker was an independent contractor. The board, however, applied GA.

CODE ANN. section 114-112 (1956 Rev.) and held that the claimants could
proceed against Evans for any part of the award not collectible from Walk-
er. The board's award was affirmed by the superior court and in turn by
the court of appeals.

This is an appropriate application of GA. CODE ANN. section 114-112
(1956 Rev.) and it should assist in protecting workers in logging activities

41. A further limitation contained in the act is that the injury must occur in or about
the premises on which the principal contractor has undertaken to excute work, or
which are otherwise under his control or management.

42. 114 Ga. App. 120, 150 S.E.2d 324 (1966).
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where each person seems to own at least one saw and one cant hook and to
pose as an independent contractor. The result, however, was not easy to
reach. 43 The court noted that the Act did not define the terms "principal
contractor" or "subcontractor" nor had any previous decision of the court
attempted to do so. Moreover, the basic relation between Evans and the
government was buyer-seller, and Evans, the buyer, had employed Walker
to assist in obtaining a delivery of the merchandise which had been pur-
chased. Normally, contracts of sale do not make either the buyer or seller a
"principal contractor" within the meaning of the Compensation Act. This
accounts for the emphasis by the court on the duties assumed by Evans such
as determining rate of growth and timber yield, and hence to conclude that
the performance of such services made Evans a contractor rather than a
mere buyer, and subletting such performances to Walker placed the rela-
tionship within the Compensation Act. It was thought, however, that a
limitation of some kind was needed and the court observed that not all
employers who let out work on contract are covered, but only those who
contract to perform certain work, such as the furnishing of goods or services
to another, and then sublet such work either in whole or part.44 How

much effect this limitation will have is a matter for the future. But actually,
in every instance where the device appears, and there are principal and
subcontractors, should not all of the employees be entitled to workmen's
compensation from any of the employers? All of them are working toward
the fulfillment of the same basic contract. For example, is there any reason
why the lessor-employee in the truck jobbing case which was discussed in
the previous section should be denied compensation and the log truck
operator should succeed?

(d) Public employment. In State Dep't of Family and Children's Services
v. Lassiter45 the only question presented was whether the claimant was an
employee of the Fulton County Department of Family and Children's Serv-
ices or the State Department of Family and Children's Services and the
court, feeling bound by precedent,46 nominated the State Department as
the employer. Such items as who paid the employees' salary or the agency to
whom services were rendered or who were parties to the contract of em-
ployment were neither controlling nor significant. In fact, the only diffi-
culty facing the court was to unravel certain convolutions of the welfare

43. The court placed much reliance on Corbitt v. McClurd, 107 Ga. App. 113, 129
S.E.2d 389 (1962).

44. The language of GA. CODE ANN. §114-112 seems to contemplate that only principal
contractor and subcontractor are covered. The acts of many states are much broader.
See discussion in MALONE, LOUISIANA WORKMEN'S COMPENSATION LAW, §§121, 122
(1955). The point is that the Georgia Act itself narrows the effestiveness of GA.
CODE ANN. §114-112 (1956 Rev.).

45. 113 Ga. App. 462, 148 S.E.2d 453 (1966).
46. MaiNeill v. Wood, 198 Ga. 150, 31 S.E.2d 14 (1944); Schaefer v. Clark, 112 Ga. App.

806, 146 S.E2d 318 (1965)
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state, and such an effort might go haywire if common law principles should
get involved.

ARISING OUT OF

The expression "arising out of and in the course of the employment"
appears in practically every compensation act and has been referred to as
the most litigious language in the legal system. For the current survey period
this may not be accurate as the issues which are raised in connection with
"arising in the course of" did not appear in a single case, and only in three
instances was it necessary to determine the meaning of "arising out of."

(a) Heart attacks. Generally, "out of" requires that the claimant estab-
lish a causal relation between his work and the accidental injury which
disabled him. In heart attacks, causality is usually established by relating
the stress or strain of the claimant's work to the accident, and connection
is usually shown by means of expert medical witnesses. Medical testimony
may not always be necessary or may even be to the contrary. Under the
Waters47 rule, where the work is sufficiently strenuous to raise a natural
inference through human experience that the work contributed to the
attack, an award of compensation is authorized. Further, even if there is
medical testimony, it will not be sufficient if the witness testifies that the
evidence could cause the attack rather than would cause it, and the exertion
in the case is rather slight. 48 In Howell v. The First Federated Mut. Imple-
ment and Hardware Ins. Co.,49 the claimant, in order to repair the motor
of a moving crane, climbed up on the back of a truck and then found it
necessary to pull himself up onto the crane at about head height. While
thus engaged he suffered sharp pains in the chest and left arm, and upon
reaching the hospital a diagnosis of coronary thrombosis with myocardial
infarction was made. A second attack, occurring six weeks later, resulted in
total disability. An award of compensation by the board was reinstated by
the court of appeals after it had been revoked by the superior court on the
ground that evidence of exertion plus medical evidence that the quantum
of exertion could have caused the accident creates an issue for the board.
Apparently, the rule as thus stated abandons any distinction between the
use of could, in the sense of "possibly," and the word would, in the sense
of "did," in evaluating medical testimony in determining causality, and
the only thing necessary is evidence of exertion plus a could from a medical
witness. This, of course, is what the rule should be, for such a matter should
not turn on the use of a particular form of words used by a medic in testi-
fying.50 It may be doubted, however, that the decision of the court goes

47. Hartford Accident and Indem. Co. v. Waters, 87 Ga. App. 117, 73 S.E.2d 71 (1952).
48. Feild, Workmen's Compensation Survey, 12 MERCER L REV. 209, 222-225 (1960).
49. 114 Ga. App. 321, 151 S.E.2d 195 (1966).
50. Sentilles v. Inter-Carribbean Shipping Corp. 361 U.S. 107 (1959).

1968]



MERCER LAW REVIEW

this far, as the one case cited as authority supports the award by resurrect-
ing Waters which means that medical testimony as such is merely surplus-
age. 5  Incidentally, italicizing the words "could" and "would" is in accord
with the practice of the court and calls attention to the extraordinary signifi-
cance which the words enjoy in determining the need or sufficiency of evi-
dence. If the appropriate rule were adopted, the court could and/or would
be relieved of the duty not to forget to italicize.

(b) Presumptions. At times, the establishment of causality may be aided
by raising a presumption. In Aetna Cas. and Sur. Co. v. Shaddrick,52 the
employee was found dead at the place where he was supposed to be and
where he had been seen working shortly before the body was discovered.
This was deemed sufficient to invoke a presumption that the death arose
out of and in the course of the employment, but in view of the fact that
death resulted from a heart attack, it was necessary to show a connection
between work and accident. This was done by evidence that tended to
establish the following facts. The employee, a processor of cotton thread,
had 12 machines under his supervision; each machine required the placing
and removing of 24 cans at the back and four cans at the front; the cans
weighed between 7 and 24 pounds depending on whether they were full
or empty; and a complete change of cans was made per machine in 30
minutes or less. "Such activity," according to the court, "would involve
the moving of three cans every four minutes, amounting, at least theoretical-
ly, to the lifting of more than 2 tons of weight per hour."53 This is neither
the time nor the place for developing or disagreeing with the usual precision
of mathematical theory, but it might be observed that such facts and con-
clusion were submitted to those members of a University community that
dwell far beyond the outer limits of Pi r2 , and they disagreed vehemently
with this example of juridical mathematics. Of course the important fact is
that this amount of activity together with medical testimony which tends
to establish contribution is sufficient to support a finding of work connec-
tion. Two phases of the decision should be noted. No consideration is given
to recent developments as to how the "compensable cardiacs" should be
handled; and second, in requiring evidence of causation in addition to the
presumption, the court relied on the 1963 amendment which excluded
heart attacks from coverage only where it is shown by a preponderance of
competent and "creditable" evidence that it was attributable to the work.
As for the first, there is today a tremendous effort on the part of both
lawyers and doctors to solve the cardiac problem, 54 but what they do is of

51. Italicizing the words "could" and "would" is patterned after a practice which
the court follows.

52. 114 Ga. App. 58, 150 S.E.2d 314 (1966).
53. Id. at 59, 150 S.E.2d at 315.
54. Larson, "The Heart Cases in Workmen's Compensation: An Analysis and Suggested

Solution." 65 MicH. L. REv. 441 (1967); McNEICE, HEART DISEASE AND THE LAW

(1961); United States Cas. Co. v. Thomas, 106 Ga. App. 441, 127 S.E.2d 169 (1962).
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no value unless the courts are aware of it. As for the second, shortly after
its enactment, it was held that the 1963 amendment added nothing,55 hence
an effort to implement it here, even though harmless, seems unfortunate.

It may be possible to establish work-connection by means of a presump-
tion which is based on a sequence of events. In Zurich Ins. Co. v. Hightow-
er,56 the employee tripped over a stool and fell. Disability began in January,
and except for short and unimportant interruptions, he was continuously
disabled until March when he returned to work. On the second day of the
return to work he suffered a coronary occlusion which required hospitaliza-
tion. He continued to grow worse and died on April 5. At the hearing, evi-
dence was introduced which tended to show that the condition of the
employee worsened day by day. After the original injury, he showed symp-
toms which indicated a'heart condition. The board noted that such a
sequence of events was sufficient to raise the necessary presumption, and
in due course both the theory and award of compensation were affirmed.

COMPROMISES AND SEYrLEMENTS

(a) Compromises. Recently, GA. CODE ANN. section 114-106 (1956 Rev.),
which encourages the parties to agree to a settlement of claims, was amend-
ed by adding language which would permit a compromise of such claims.57

Despite an extensive list of safeguards which purport to protect the em-
ployee, a revocation of the amendment has been urged on the ground that
its effect placed a compensation claim at the lowly level of a tort action,
and further, that the public interest in the making of a provision to relieve
society of the burden of disabling industrial accidents was utterly disre-
garded. In fact, if such "public interest" was not present, the general plan
of workmen's compensation would be jeopardized.58

On two occasions during the survey period, the court considered the
effect of a compromise which was made pursuant to the amendment. The
first case to appear was Proctor v. Dixie Bell Mills, Inc.,59 and before it
was disposed of, it had the deep pleasure of appearing in both the supreme
court and the court of appeals. Apparently, what happened went something
like this: the claimant, having settled a claim by way of a compromise
in the sum of $3,000, made application to the board for a hearing based
on change of condition on the ground that the compromise was void, and
that the claimant was entitled to collect the maximum amount provided by
the act. The board denied any additional compensation on the ground that
the compromise was binding and the board's decision was affirmed by the

55. Burson v. Howell, Ga. App. 675, 145 S.E.2d 718 (1966); see Feild, Workmen's Com-
pensation Survey, 18 MERCER L. REv., 251, 257 (1966).

56. 113 Ga. App. 503, 148 S.E.2d 464 (1966).
57. GA. CODE ANN., §114-106 (1956 Rev.).
58. Feild, Workmen's Compensation Survey, 15 MERCER L. REV. 229. 230-231 (1963).
59. 113 Ga. 770, 149 S.E.2d 550 (1966); 222 Ga. 4, 148 S.E.2d 385 (1966).
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superior court. Whereupon, the claimant appealed to the supreme court on
the ground that the judgment below dismissed an equitable petition. In
transferring the case to the court of appeals, the supreme court observed
that although the pleadings below contained some allegations which might
be appropriate in an equitable petition, the pleading was denominated
an "appeal" and contained no prayers for equitable relief. Although such
reasons seem overly technical and legalistic, it should be remembered that
modem equity has long since lost its identity and has become an inferior
aspect of common law. The court of appeals treated the "appeal" with
much more kindness. The court pointed out that there were circumstances
in which an equitable proceeding would lie to set aside a settlement in a
compensation case. This is legal advice that seems to be badly needed.
Again, and in a non-technical sense, the court readily treated the matter
as an "appeal" from the judgment of the superior court, and classifying
the allegations for equitable relief as grounds for a reversal, proceeded to
dispose of each ground and to affirm the board's award. The important
phase of the opinion is the observation that the amendment authorizing
compromises could not be against public policy, as an act of the legislature
is, itself, crystallized public policy. But the objection to a compromise is
not a matter of violating public policy but of disregarding the public in-
terest. The plan of workmen's compensation is to provide the disabled
worker with a modicum of sustenance so that he will not become a public
charge to be supported at public expense. Consequently, the compromise
of a claim is a usurpation of the public interest.6 0

In Stone v. Citizens Cas. Co.,61 the second case dealing with compromises,
the court affirmed a denial of a claim for medical expenses on the ground
that a compromise barred any further relief. The opinion of the court is
brief and observes merely that the amendment gives finality to a compro-
mise, and the disabled workman has no further rights. The amount received

by the claimant is not stated. The two first instances of a compromise to
reach the appellate court are ominous indeed and it seems that the only
person aided by the compromise amendment is the attorney and the only
person harmed is the workman.

(b) Lump sum settlements. GA. CODE ANN. section 114-417 (Supp. 1967)
provides that when any weekly payment has been continued for not less
than 26 weeks, the liability for further payments may be satisfied by a lump

sum payment. It is required that the board must determine that the settle-
ment is for the best interest of the parties and in determining the amount

due the board may not exceed the commutable value of future installments.
A lump sum settlement may be distinguished from a compromise in that

60. The amendment has been called a "lawyers' bill" because it enables the lawyer
to collect his fee immediately

61. 114 Ga. App. 805, 152 S.E.2d 894 (1966).
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the settlement pays the claimant the full amount due under the Act less
a deduction for prepayment. Both cut off any future claim based on change
of condition or for medical expenses. In Bryant v. Fidelity and Cas. Co., 62

the board denied an application for a lump sum settlement, and on ap-
peal, it was contended that the failure of the board to make findings in
support of such order was erroneous. It was held that this matter was
committed to the discretion of the board and unless the record indicated
an abuse of discretion, the board's order would not be disturbed. The court
also stated that the refusal by the board was amply authorized by the
evidence. The failure of the act specifically to require findings, both as to
settlements and compromises should be immediately corrected.6 3

MODIFICATION OF AwARDs

GA. CODE ANN. section 114-709 (1956 Rev.) authorizes the board, on the
basis of a change of condition, to review any award or settlement, and to
increase, decrease or terminate the compensation previously awarded or
agreed upon.6 4 During the survey period, a boom occurred in change of
condition litigation and the appellate courts handed down tweive decisions
involving modification of awards. In view of the number, the cases must
be treated summarily. In Travelers Ins. Co. v. Edge,65 the board awarded
compensation for certain specified injuries and decided that other difficul-
ties were not related to the work. Thereafter, in a change of condition
proceeding, the evidence tended to establish that such excluded injuries
had worsened, but the previous holding as to this was deemed to be res
judicata, and the board's order granting additional compensation was re-
versed. In Waters v. Aetna Cas. and Sur. Co.,60 claimant was awarded
compensation based on a 25 per cent loss of use of his left leg. In a change
of condition proceeding requested by claimant, the board found that claim-
ant's condition had improved and denied any additional compensation.
But should not the improvement in the use of the leg have resulted in
a decrease in compensation? Although schedule awards at least for the
severance of a member are automatic, loss of use is blended with change of
condition and is subject to modification although the language of the Act
requires that loss of use must be permanent.6 7 In Turner v. Travelers Ins.

62. 114 Ga. App. 853, 152 S.E.2d 759 (1966).
63. To permit an agency to resolve issues of facts without appropriate findings debili-

tates the administrative process.
64. The compromise is final and could not be modified by a change of condition

proceeding.
65. 114 Ga. App. 301, 151 S.E.2d 170 (1966).
66. 114 Ga. App. 744, 152 S.E.2d 754 (1966).
67. Liberty Mut. Ins. Co. v. Clay, 180 Ga. 294, 178 S.E (1934). In Surmiak v. Stan-

dard Accident Ins. Co., 113 Ga. App. 3, 147 S.E.2d 56 (1966), which is a survey
decision, loss of use of a member is also treated as subject to a change of condition
proceeding.
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Co.,68 it was held, inter alia, that where a claimant was first classed as total-
ly disabled and was awarded compensation on the basis of total disability,
and thereafter, in a change of condition proceeding, it was shown that he
was suffering only from a schedule injury (member loss), then an award

based on partial loss of use of an arm was appropriate. Such jumping from
one type of disability to another seems to be a recent development, and
such development does not seem to have support in the Act. In Smith v.
Liberty Mut. Ins. Co.,69 after a change of condition proceeding, the board

reduced payments from $30 per week for total incapacity to $20 a week
for partial incapacity. This reduction was based on evidence which tended
to show that the claimant was able to do light work, that, in fact, he was
now working in a small business operated by his wife that netted about $55
a week for claimant's family. This means that claimant and his family will
have $75 a week to live on rather than $85. A more complete description
of the duties and activities of the claimant in the shop would be helpful.
He may be doing little more than hanging around a family establishment.
Incidentally is he now earning wages or sharing in profits? Is there a
contractual relationship between the claimant and his wife? In Liberty Mut.
Ins. Co. v. Cavender,70 the claimant suffered a work-connected injury to
his back and has been paid compensation pursuant to a board-approved
agreement. In a change of condition proceeding it was shown that recently

the claimant underwent surgery for cancer, and that he is totally disabled
as a result. There was also evidence which indicated that he was still dis-
abled by the original back injury. In effect, as the court observed, there
have been two injuries and both are disabling. Consequently, according to
the court, there has been no change of condition in a compensation sense.
In Travelers Ins. Co. v. Burch,71 in a change of condition proceeding, the
board ruled that claimant's condition had not changed since the compen-

sation agreement had been approved. Thereafter, the claimant requested
a hearing in order to determine liability of employer for medical expenses,
penalties and attorney's fees. The board held that such questions should
have been raised in the change of condition proceeding, and a failure to

do so made the previous order res judicata. The court of appeals reversed

on the ground that in the previous hearing the only thing that the claimant
had to do was to show no change of condition. In Travelers Ins. Co. v.

Floyd,72 it was held that the evidence xlearly authorized a finding that the

claimant was only partially disabled ai~d-'hence a modification of an exist-

ing award was required. It should be noted that the only issue in a change

of condition proceeding is the present condition of claimant in comparison
with his condition at the time of award, and any medical evidence which

68. 114 Ga. App. 729, 152 S.E.2d 783 (1966).
69. 114 Ga. App. 755, 152 S.E.2d 782 (1966).
70. 114 Ga. App. 510, 151 S.E.2d 885 (1966).
71. 114 Ga. App. 723, 152 S.E.2d 697 (1966).
72. 114 Ga. App. 487, 151 S.E.2d 816 (1966).
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deals only with the condition at the time of one specific examination is
irrelevant. In Aetna Cas. & Sur. Co. v. Walker,73 the employee was injured
when a shuttle became detached from the loom and soared off in rapid
flight. The shuttle came to rest beside the head, arm and shoulder of the
employee, inflicting considerable damage. At the hospital, the employee
began suffering from a back condition, but the symptoms disappeared after
an operation for the removal of a herniated disc. An agreement to pay
compensation for temporary total disability due to a "head injury" was
approved by the board. In a change of condition proceeding brought by
the employer, the evidence adduced at the hearing tended to establish the
following: claimant had never suffered back trouble until after the acci-
dent; she was knocked to. her knees by the blow from the shuttle, and lost
her memory for three days; at the hospital she began suffering intensely
from her back; medical experts testified that the blow was sufficient to
cause a herniated disc, and such back condition is the cause of the present
disability. In the court of appeals it was contended by the employer-appel-
lant that the approved agreement was res judicata as to the extent of the
injury, but the court held that the designation of "head injury" in the
agreement would not preclude the disability caused by a back injury if
sustained in the same accident. Here again is a desirable flexibility that
seems essential in the administration of the Act. A general limitation, how-
ever, is to the effect that if the employee had knowledge of the injury at
the time of the previous hearing, then res judicata is applicable. T4 In Gor-
man v. Employers Mut. Liab. Ins. Co., 75 a similar situation arose in which
the board-approved agreement stated that the injury was to the claimant's
stomach whereas in the change of condition hearing evidence was intro-
duced to the effect that he had suffered an additional injury to his back
in the accident, and such evidence was deemed sufficient to authorize a
finding by the board that the burden of proving a change had not been
carried by the employer. In Waters v. Nat'l Biscuit Co.,7 6 the flexible nature
of classes of disability was again demonstrated. The claimant suffered a
compound fracture of the left arm in a work-connected accident and under
a board-approved agreement compensation was paid on the basis of an in-
jury to a specific member. Subsequently, after claimant had returned to
work, a back condition developed and, in a change of condition proceeding,
medical testimony which related the back condition to the original injury
was considered sufficient to sustain an award based on disability resulting
from the back injury. In other words a claimant may go from specific
member loss to general disability even though he has had but one accident.7 7

7M. 113 Ga. App. 883, 150 S.E.2d 148 (1966).
74. Feild, Workmen's Compensation Survey, 5 MERCER L. REV. 186, 188-189 (1953N.
75. 113 Ga. App. 500, 148 S.E.2d 463 (1963).
76. 113 Ga. App. 170, 147 S.E.2d 676 (1966).
77. The opinion contains a valuable discussion of the sort of comparative evidence

that must be introduced in order to show a change of condition.
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In Employers' Ins. Co. v. Wright,78 which is the third appearance of the

case in the court of appeals, it was held in a previous award that claimant

had been disabled until the time of the hearing and that her disability had

terminated on such date. At such hearing, however, there was expert testi-
mony to the effect that claimant showed signs of developing an emotional

trauma that could be disabling. In the present proceeding, evidence that

claimant was suffering from such a trauma which was connected with the

first injury was sufficient to support an award of compensation. In view

of such increasing flexibility and the disappearance of res judicata, the

boom in change of condition proceedings should continue.

BENEFITS AND AwARDs

(a) Multiple and member injuries. In Gulf Am. Fire and Cas. Co. v.

Herndon,79 the claimant suffered an injury to a shoulder, and, apparently,

was paid compensation for total incapacity in accordance with an agree-

ment. If a guess is permitted, and a guess is necessary because the case

is inadequately reported, the present proceeding is one based on change of

condition, and a majority opinion, on the basis of the sufficiency of evi-

dence-findings, affirmed an award under GA. CODE ANN. section 114-405
(Supp. 1967) for partial incapacity. On the other hand, in a vigorous

dissenting opinion, it was contended that the award should have been

based under GA. CODE ANN. section 114-406 (Supp. 1967) for a partial loss

of use of the arm even though the original injury was to the arm and

shoulder. The dissent contains an excellent evaluation of the evidence,
which establishes that the only disability at the time of the hearing was an

impairment in the use of the arm.80

(b) Death benefits. In Travelers Ins. Co. v. Campbell,81 the question

was raised as to whether the parents of an employee who was killed in a

work-connected accident, were wholly dependent on the employee for sup-

port. At the hearing, the father testified that he was a tenant farmer and

in answer to the question as to his earnings, replied: "Well, I don't know.

Not too much-I don't know, maybe $100 a month."8 2 There was also

evidence that other members of the family made occasional contributions
to the claimants. In view of the record, the court ruled that the board was

not authorized to find that claimants were wholly dependent upon the

employee and remanded the case for findings as to partial dependency.

When the case gets back to the board, it is hoped that the mandate of the
court will permit a reinvestigation of the earnings of this tenant farmer.

78. 114 Ga. App. 10, 150 S.E.2d 254 (1966).
79. 113 Ga. App. 678, 149 S.E.2d 404 (1966).
80. Judicial opinions should be written with at least half an eye on a possible reader

who may be interested in what happened.
81. 114 Ga. App. 601, 152 S.E.2d 430 (1966).
82. Id.
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If again the amount is $100 a month, then such information should be
immediately suppressed or else many phases of various poverty programs
will be highly suspect.

The Georgia Act also provides that the word "child" shall include ac-
knowledged illegitimate children and in Patterson v. Liberty Mut. Ins. Co.,8 3

a posthumous illegitimate claimant brought a proceeding to obtain death
benefits. On the first appearance of the case in the court of appeals 8 4 a
denial by the board of compensation was reversed on the ground that the
board had erroneously refused to consider evidence which tended to estab-
lish acknowledgement. On the remand the board carefully considered the
entire record and again found against acknowledgment. On the second
trip to the court of appeals a judgment denying compensation was affirmed.
In American Mut. Liab. Ins. Co. v. Copeland,8 5 upon the death of the em-
ployee two claimants appeared, each claiming to be the widow and en-
titled to death benefits. At the hearing, one of the claimants admitted that
when she married a person who had the same name as the deceased, she
had at the time a living husband from whom she had never been divorced
and withdrew her claim. As for the other claimant, she had married the
decedent in 1935 and had lived with him steadily until his death, conse-
quently an attack on the validity of such marriage that there was a previ-
ous marriage by the husband to another woman, but in the absence of
evidence that such woman is still living, the evidence demands a finding
that such claimant is the lawful widow and entitled to compensation8s

In comparison with the requirement that certain persons must establish
dependency in fact, the compensation act provides that a wife who has not
voluntarily deserted or abandoned the husband at the time of the accident
and children who are under 18 years of age are conclusively presumed to
be wholly dependent for support upon the deceased employee.8 7 One re-
sult is to the effect that at times the staid and dignified language of com-
pensation decisions becomes embroiled in the lurid details of a domestic
relation. A veritable prize in a collection of such items is Gibbons v. Mary-
land Cas. Co. 8 8 which was decided during the survey period and which con-
tains the following facts. Husband and wife were united by ceremonial
marriage in 1945, and set up housekeeping at Savannah, Georgia. During
the Savannah era, two children were born, one of whom was under 18 at
the time of the death of the husband, and his right to share in the award
is not questioned. About 15 years before the accident, the wife moved to

83. 113 Ga. App. 44, 147 S.E.2d 64 (1966).
84. Patterson v. Liberty Mut. Ins. Co., 110 Ga. App. 23, 137 S.E.2d 549 (1964).
85. 113 Ga. App. 707, 149 S.E.2d 402 (1966).
86. It is hoped that a reasonable presentation of the case has been made. The opinion

is in the form of a syllabus, and the issue is disposed of in one sentence of over
200 words which makes it difficult to follow the reasoning of the court

87. GA. CODE ANN. §114-414 (1956 Rev.).
88. 114 Ga. App. 788, 152 S.E.2d 815 (1966).
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McKeesport, Pa., and has lived there ever since. During the McKeesport
era, the wife gave birth to 5 children all of whom were sired by a differ-
ent male. The mother bestowed on each offspring her married name except
one, and this one was given the name of its transient begetter. Also during
this period the husband, at times, visited his wife, and on such occasions
he enjoyed full conjugal rights. On the question as to whether the wife
had deserted the husband, the wife testified that in Savannah she
had always had to live with "in-laws" and that she experienced serious
in-law trouble and had insisted that she wanted a place of her own to live
in, and when it seemed that the husband would never provide such a
home, she left for McKeesport. The board made findings based on the
wife's testimony that her departure was not desertion and awarded compen-
sation, but this was reversed as to the wife by the superior court. In a
lengthy per curiam, the court of appeals reversed the judgment of the
superior court and affirmed the award of the board in all respects. Of the
nine judges participating, five dissented, but lack of agreement among the
five left the board's award intact. Three of the five dissented as to the find-
ing that the children born in McKeesport were illegitimate, basing their
dissent on the ground that in such a case neither the husband nor the
wife may testify as to non-access. The other two dissented on the ground
that the evidence readily established an abandonment and desertion of
the husband by the wife. As a sample of rare judicial rhetoric, the follow-
ing excerpt from one of the dissents is offered:

We reach an immoral result. I cannot believe it was ever intended
by the General Assembly that compensation should be provided
to the hedonistic cuckolry of an abandoning, adulterous wife who
engaged in a pejorative promiscuity, publicly practiced, or to its
fruits. Sodom and Gommorahl But even if our public policy wraps
a protective shield about the fruits, it goes no further. I must dis-
sent insofar as the result is to award any compensation to this un-
deserving dam .... 89

(c) Enforcement of awards. GA. CODE ANN. section 114-711 (1956 Rev.)
provides that when awards or agreements to pay compensation become
final, a certified copy may be filed in the superior court and the court
shall render judgment in accordance with the award. This section also
provides that upon the presentation of a certified copy of a decision by the
board changing the amount of the payments, the court shall modify the
decree accordingly. In Brown v. Liberty Mut. Ins. Co.,90 the court, in ap-
plying such provisions, held that the effect was to create an exception to the
rule that a judgment may not be vacated or modified after expiration of
the term of court during which it was entered. In Stone Mountain Grit Co.,

89. Id. at 798, 152 S.E.2d at 822.
90. 113 Ga. App. 490, 148 S.E.2d 436 (1966).
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Inc. v. Christian,91 the employer appealed from a judgment of the trial
court dismissing a petition to modify a judgment which had been rendered
in reference to agreements (board-approved) as to compensation. The
petition to modify was based on a supplemental memorandum signed by
the employer and employee which recited that the employee had returned
to work and that it was agreed that liability for temporary total disability
had ceased. The court refused to modify the judgment on the ground that
the supplemental agreement failed to stipulate facts showing that the claim-
ant's condition had changed since the original agreement. Apparently,
such a stipulation does not seem to be provided for by the Act but is a
sort of judicial gloss which is superimposed upon the Act. This does not
mean, of course, that the requirement is not essential. In Jenkins v. Re-
liance Ins. Co.,92 the claimant's petition for judgment was answered by a
pleading filed by the employer and the insurer which alleged that the
board had made an award ending compensation. It was shown, however,
that in this case there were two awards based on two separate accidents, and
the award which was terminated was not the one involved in this case.
In agreeing with this allegation and holding that it was mandatory that the
court render judgment for the claimant, the opinion listed the defenses
that are available when claimant applied for judgment. Such defenses in-
clude the following: (1) A board-approved final settlement receipt or other
like agreement changing the terms of the original agreement; (2) evidence
that the statutory amount, or the amount called for by the agreement had
been paid in full; (3) an order of the board changing or discontinuing
compensation; (4) evidence that the employee had filed an application
for a hearing based on change of condition. It was also emphasized that the
issue of compensability may not be raised.

(d) Medical benefits. In American Mut. Liab. Ins. Co. v. Jordan,93 it
was held that when the physician furnished by the employer dismissed the
claimant at a time when she was still suffering from the accident, the
claimant was authorized to obtain appropriate medical attention and the
expenses therefor must be paid by the employer. This is an exception to
the general rule that if the employer furnishes medical services, he is not
liable for services obtained by the employee without permission from the
employer or order from the board. In Commonwealth Ins. Co. v. Arnold,94

the employer contended that he should not be required to pay medical
expenses as these had been incurred by services which were rendered by
doctors and hospitals which had been selected by the claimant without
prior approval of the employer or order by the board. On this issue the
claimant testified that he discussed the matter fully with his supervisor,

91. 115 Ga. App. 102, 153 S.E.2d 569 (1967).
92. 113 Ga. App. 70, 147 S.E.2d 343 (1966).
93. 113 Ga. App. 842, 149 S.E.2d 870 (1966).
94. 114 Ga. App. 835, 152 S.E.2d 896 (1966).

1968]



MERCER LAW REVIEW

who refused to cooperate in any way, hence he sought medical assistance
of his own choosing. The supervisor testified that he had no such discussion
with the claimant and that he knew nothing about it until the debts were
incurred. As this conflict in the evidence was not resolved by appropriate
findings and as the order for the payment of medical expenses lacked
specificity, the matter was remanded to the board for further action.

SUBROGATION

The role of subrogation in compensation cases has produced an unbe-
lievable record of both legislative and judicial frustration.95 In 1963, how-
ever, an amendment9 6 was enacted which replaced the old section entirely
and although the new section has not as yet received judicial attention, it
is hoped that the new section will supply at least an intelligent basis in
deciding whether compensation claims and subrogation are compatible. But
be this as it may, during the survey period a case arose which, because of
the time element, had to be settled on the basis of pre-1963 materials, so
at least for one final gasp, frustration is upon us again. In Continental
Cas. Co. v. Swift and Co.,97 the plaintiff sought to enjoin an alleged collu-
sive agreement between an injured compensation employee and a third-
party tort-feasor which would have the effect of voiding the legal liability
of the tort-feasor and as a result, would defeat the right of subrogation. In
order to determine the availability of the injunction, a few aspects of the
record must be noted.

In 1922 a subrogation section was added to the Compensation Act which
provided for a reduction in compensation by the amount of damages re-
covered but only when the circumstances created legal liability on the part
of the third-party tort-feasor. Consequently, if the employee and the tort-
feasor compromised the claim for damages and there was no admission of
legal liability, the employer was not entitled to subrogation and this would
result in the horrible situation of a double recovery (compensation along
with the amount paid in compromising the tort claim). In 1937 the legisla-
ture attempted a solution by eliminating the words "under circumstances
creating a legal liability in some person" and substituting therefor by
means of an amendment the words "under circumstances whereby payment
is made by some person." 98 In 1940, in Lloyd-Adams, Inc. v. Liberty Mut.
Ins. Co.,99 in which an insurance carrier attempted to exercise the right of
subrogation in order to recover from the third-party tort-feasor the amount
of compensation paid the injured employee, the Supreme Court of Georgia

95. Feild, Workmen's Compensation Survey, 5 MERCER L. REV., 186-188 (1953); Feid,
Workmen's Compensation Survey, 8 MERcER L. REv. 191-192 (1956).

96. GA. CODE ANN. §114-403 (Supp. 1967).
97. 222 Ga. 80, 148 S.E.2d 489 (1966).
98. GA. CODE ANN. §114-107, 114-403, 404 (1956 Rev.).
99. 190 Ga. 633, 10 S.E.2d 46 (1940).
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held that the 1937 amendment was a legal absurdity, unconstitutional, null
and void and both State and Federal Constitutions were called on for
support. The precise question as to what effect the unconstitutionality of
the 1937 amendment might have on the original provision was not pre-
sented and was not passed upon in Lloyd-Adams. Following this decision,
a period of doubt developed which continued until 1948 when the court of
appeals 00 held that there was no express provision in the Act authorizing
subrogation, hence the remedy did not exist. At this juncture appeared
Liberty Mut. Ins. Co. v. Crist,10 1 in which it was discovered that after 12
years of speculation subrogation was available on the theory that when the
1937 amendment was declared unconstitutional then the original pro-
vision adopted in 1922 remained in full force and effect. This meant, of
course, that the horrible double recovery would return, but this much of
a loaf seemed better than none at all. Subsequently, in 1955, in United
States Cas. Co. v. Watkins,102 after a lengthy visit with Lloyd-Adams, it was
decided by a majority that the enactment of an unconstitutional amend-
ment to an existing, valid act does not repeal the act but leaves it in its
original condition. In this posture appeared the Swift 10 3 survey case and

the Supreme Court of Georgia, after revisiting Lloyd-Adams, ruled that
the holding of the amendment as unconstitutional did not revive the
previous provision. Watkins, of course, that held to the contrary, was not
disturbed because, after all, it was not a full bench decision. The reason
for the decision in Swift appears in a single sentence: "Careful reading of
any decision that attempts to resurrect a dead law will reveal that it can
be done only when the legislature clearly intended it." And finally, without
a statutory provision providing for subrogation, there was no basis for
issuing an injunction.

During the survey period, the identical issue was presented in Fidelity
and Cas. Co. of New York v. Whitehead,0 4 but the result was far differ-
ent from that which occurred in Swift. An amendment adopted in 1963105
revoked the method of appeal from the board to the superior court and
provided that such appeals should go directly from the board to the court
of appeals. The 1963 amendment was held unconstitutional' 06 and in
Whitehead, contrary to the ruling in Swift, it was held that the old pro-
vision remained in full force and effect. To reach such result required a
third visit to Lloyd-Adams and another effort to determine what the case
decided. Actually, the opinion in Whitehead which was rendered by the
court of appeals, is in the nature of a brief to the supreme court in which

130. Maryland Cas. Co. v. Stephens, 76 Ga. App. 723, 47 S.E.2d 108 (1948).
101. 86 Ga. App. 584, 71 S.E.2d 910 (1952).
102. 211 Ga. 619, 88 S.E.2d 20 (1955).
103. Continental Cas. Co. v. Swift and Co., 222 Ga. 80 at 82, 148 S.E.2d 489 at 490 (1966).
104. 114 Ga. App. 630, 152 S.E.2d 706 (1966).
105. GA. CODE ANN. §114-710 (Supp. 1966.
106. Baggett Transp. Co. v. Barnes, 108 Ga. App. 68, 132 S.E.2d 229 (1963).
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a special plea is made that the resurrection of a dead law will not be dis-
turbed. But regardless of results, the cardinal tenet in all the decisions,
which absolutely controls, is the intent of the legislature. In none of these
cases, however, was there any legislative intent whatsoever nor was there
any word or act on the part of the legislature which indicated the exist-
ence of any intent in reference to the specific question. Blaming legislative
intent for the result is entirely fictional and enables any court either to
resurrect arbitrarily or sprinkle dust. This process of statutory interpre-
tation has been excellently described by the following excerpt: "The fact
is that the difficulties of so-called interpretation arise when the Legislature
has had no meaning at all; when the question which is raised on the
statute never occurred to it; when what the judges have to do is, not to
determine what the Legislature did mean on a point which was present
to mind, but to guess what it would have intended on a point not present
to its mind, if the point had been present."' 0 7

PROCEDURE

(a) Notice of Accident. Subject to certain exceptions, the Act provides
that compensation will not be awarded unless notice of the accident is
given to the employer within 30 days after the time of the accident.' 08 In
construing this section of the Act, two rules have developed: first, the rule
promulgated by the court of appeals to the effect that only such notice
need be given as will put the employer on notice to make an investigation
if he sees fit to do so, and second, the supreme court rule which is that the
notice required is notice of an injury by accident arising out of and in
the course of the employment, and mere notice that an employee is suffer-
ing an injury from an accident does not suffice. Since the only purpose
of the notice is to enable the employer to make a timely investigation
(and to provide needed medical attention) the rule of the court of ap-
peals is preferable. Moreover, the supreme court rule contains an impossi-
ble standard, for not even the court itself can readily determine when an
accident arises out of and in the course of the employment. As the supreme
court is the ultimate arbiter, they could win in any sort of contest, but the
fact remains that at times the construction followed is that of the court
of appeals. 10 9 During the survey period there were two decisions involving
the adequacy of notice. Both decisions are briefly reported and do little
more than repeat the supreme court rule. In Griffith v. Coggins Granite
Industries, Inc.,"10 the employee suffered a heart attack on Saturday, an
off day, and died on the next day. The evidence established that the em-

107. J. GRAY, NATURE AND SOURCES OF THE LAw, p. 173 (2d ed. 1927).
108. GA. CODE ANN. §114-303 (1956 Rev.).
109. For a rather detailed discussion of the two rules, see Feild and Sanchez, Work-

men's Compensation Survey, 16 MERCER L. REv. 238,268-273 (1964).
110. 114 Ga. App. 537, 152 S.E.2d 15 (1966).
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ployer knew of the employee's death, but was not aware of any possible
connection between the heart attack and the employee's work. Eighty-one
days after the death, the widow advised the employer that she was claim-
ing compensation. The board awarded benefits but the superior court
reversed due to lack of adequate notice; the court of appeals affirmed. The
opinion of the court is limited almost entirely to a repetition of the supreme
court rule. In Snyder v. Employers Mut. Liab. Ins. Co.,"' the same pattern
is followed, and, in fact, the entire report of the case consists of a repeti-
tion of the supreme court rule with the observation that the board's find-
ing of inadequate notice was supported by the evidence. Generally, the
work of the average court in reference to the 30-day notice period is to
soften the harshness of its effect by finding a justification for a defective
notice.' 12 Such an effort would seem to be especially appropriate in Griffith
where the board awarded benefits, and there is nothing in the report of
the case which indicates that the employer was prejudiced by the notice
which was given. Unfortunately, both of the survey decisions cite the supreme
court rule which means that the court of appeals rule is simply having
an off day. Clearly, however, in Griffith, and probably in both cases, the
merits of the claim seem weak, which makes the use of procedural techni-
calities as a basis for the decision not too reprehensible.

(b) Filing Claim. The Act provides that the right to compensation is
forever barred unless a claim is filed within 1 year from the date of the
accident."1 In this provision the time limitation must be strictly observed.
As a typical statute of limitation, harm is presumed when a late filing
occurs. In Mallory v. American Cas. Co., 14 the claimant suffered a work-
connected back injury in June, 1963. After a few days he returned to work,
and continued to work irregularly up until May, 1964. The claimant's
work required much bending and the lifting of objects which weighed in
excess of his doctor's instructions. The claimant testified that his work
excited the pain symptoms of the original injury, and that such symptoms
increased in severity finally causing him to stop work. The claim was filed
in September, 1964, and the board, after stating that there was no evidence
of an accident after June, 1963, found that the statute had run as to the
original injury and dismissed the claim. In the court of appeals it was
held that under the "[B]road definition of the term 'accident' as used in
our workmen's compensation law, if the employee continued to perform
the duties of the employment and thereby aggravated the initial injury,
this would amount to a 'new injury by accident.' "115 Consequently, the ac-

111. 115 Ga. App. 111, 153 S.E..2d 736 (1967).
112. 2 A. LARSON, WORKMEN'S COMPENSATION LAW §78.30 (1966).
113. GA. CODE ANN. §114-303 (1956 Rev.).
114. 114 Ga. App. 641, 152 S.E.2d 592 (1966).
115. Id. at 643, 152 S.E.2d at 594.
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cident occurred when the employee quit his job, and the 1-year period
should begin at such moment. 116

In Benefield v. Harriet and Henderson Cotton Mills, Inc.,117 the claim-
ant, a cotton mill worker, filed a claim for compensation on January 28,
1964, based upon an "accident" in the handling of "Liquid Wrench,"
which is used to loosen rusty pipe. The claimant used the preparation on
January 28, 1963, which caused him to break out in a rash. Apparently, the
claim was based on an accidental injury or, in the alternative, an occupa-
tional disease. The court of appeals ruled that a claim based on accidental
injury was barred by the 1-year statute and as the chemical content of
the preparation did not include a listed poison, the rash was not covered
by the occupational disease statute.

(c) Medical Board. The occupational disease statute provides that where
medical questions are in controversy, the board shall refer the case to the
medical board for an investigation and report. In Burton v. Aetna Cas.
Co.,118 in which compensation was sought for disablement resulting from
an occupational disease, the evidence as to medical questions was not in
conflict and the board rendered an award without referring the case to
the medical board. The court affirmed on the ground that the reference is
necessary only when medical questions are in controversy, and when the
medical evidence is in agreement, there is no controversy.

JUDICIAL REVIEW

(a) Findings. It is well settled that the validity of an award will depend
on whether it is supported by adequate findings 1 9 and whether there is at
least some evidence to support such findings. The purpose of such findings
is to facilitate judicial review and to assure careful consideration by the
board.'2 0 In Firemen's Fund Am. Ins. Co. v. Hester,12' the claimant suf-
fered a heart attack while he was engaged in building a house for the de-
fendant, the contract of employment providing for payment on the basis
of a fixed sum per square foot out of which the claimant would pay his
own employees. It was also in evidence that the employer had deducted from
the payment an amount representing the premium for workmen's compen-
sation. The issues raised were as follows: (1) whether the claimant was
an employee or independent contractor; (2) whether claimant suffered a
heart attack and, if so, (3) whether the attack was caused by, or accelerated
by exertion while working. Findings by the hearing director, which in turn
were adopted in detail in the court of appeals' opinion, are little more

116. Noles v. Aragon Mills, 114 Ga. App. 130, 150 S.E.2d 305 (1966) is a second survey
decision which, under similar facts, used the broad definition of accident.

117. 113 Ga. App. 556, 149 S.E.2d 196 (1966).
118. 115 Ga. App. 112, 153 S.E.2d 734 (1967).
119. GA. CODE ANN. §114-707 (1956 Rev.).
120. 2 K. DAVIS, ADMINSTRATIVE LAW §16.05 (1958).
121. 115 Ga. App. 39, 53 S.E.2d 622 (1967).
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than a recapitulation of the evidence and findings as to specific issues were
not made. There was an ultimate finding to the effect that no evidence
appeared in this matter that the claimant had suffered a compensable acci-
dent or injury. To support the finding the board purported to follow the
1963 amendment which eliminated heart attacks from the definition of
accident unless it was shown by a preponderance of competent and credit-
able evidence that it was attributable to the performance of the usual work
of employment. Strangely, such an implementation of the 1963 amendment
overlooked the judicial characterization of the amendment as not having
changed the law.1 22 When the case reached the superior court, a few addi-
tional findings were made which were used as a basis for reversing the
board and awarding compensation. Strangely, the superior court again
deemed it necessary to do something in reference to the 1963 amendment.
This time it was thoroughly decapitated as unconstitutional because it dis-
criminated against heart attacks. In view of such a comedy of errors, the
court of appeals ordered a return trip to the board, but with directions.

(b) Erroneous legal theory. In Employers Ins. Co. v. Brackett,123 the
hearing director made a finding to the effect that the employee's death was
caused by a progressive heart disease and was not related to job exertion.
On the basis of that finding compensation was denied. The findings and
award of the director were adopted by the board, but the superior court
set aside the award and remanded for further proceedings. In making his
findings, the director observed that there were other "possibilities or prob-
abilities" mentioned in the depositions of medical witnesses, but that such
things as "possibilities and probabilities" could not be a basis for findings of
fact. After a careful and painstaking study of the entire record the board
adopted the findings and award of the director. The court of appeals, by
an en banc decision of 7 to 2, reversed the judgment of the superior court
and reinstated the award of the board which had denied compensation.
Admittedly, the director's exclusion of "possibilities and probabilities" was
an erroneous theory of law, and in order to give validity to the board's
order, circumvention was necessary. This was accomplished by two maneu-
vers: first, the court took note of the policy which urges that every effort
should be made to support an award of the board, including such items as
a presumption of validity, or a construction of the board's award that
would give it validity; and, second, in applying such policy to the present
case, the court construed the adoption by the board of the director's find-
ings to include only the findings and not to include the erroneous theory
of law. As for the matter of policy from the very beginning it was indeed
essential because of the willingness of reviewing courts to reverse an ad-
ministrative order because of minor or unimportant matters. But such policy

122. Sears, Roebuck and Co. v. Poole, 112 Ga. App. 527, 145 S.E.2d 615 (1965); Bur-
son v. Howell, 112 Ga. App. 675, 145 S.E.2d 718 (1965).

123. 114 Ga. App. 661, 152 S.E.2d 420 (1966).
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was never strong enough to eliminate the requirement of adequate fact
finding and whether the board adopted the erroneous legal theory of the
director is beside the point in view of the fact that the erroneous theory
prevented the director from properly performing the task of fact-finding.
In every case the claimant is entitled to findings which have not been dis-
turbed by the adherence of the fact-finder to an erroneous theory of law.
For example, in Daniel v. Employers Mut. Liab. Ins. Co., 1 24 a survey de-
cision, an award following a hearing based on change of condition recited
that the evidence did not show conclusively that the claimant's work caused
an aggravation of a pre-existing condition. This is an erroneous legal theory
in that the burden of the claimant has been met if he establishes change
by a preponderance of the evidence. On the question as to whether the
error was cured by the board's finding and award, the court observed that
board action does not alleviate the error, for actually, what the board does
is to make the findings and the award of the director its own, and this
perpetuates the error. This is in sharp contrast to the preceding case, and
is much the better view.

In Reliance Ins. Co. v. Oliver, 25 the claimant sought to recover compen-
sation for the loss of use of his right arm. In her findings, the director
stated that in looking at the claimant as he sat at the hearing wearing a cast
on his right arm, she could see that he was unable to follow the occupation
of mechanic. Consequently compensation was awarded based on a total
loss of use of the right hand. This is error in that a schedule loss is mea-
sured by the impairment to the member and is not concerned with earning
capacity. Surely both jurors and administrative boards may consider the
demeanor and appearance of a witness in fact-finding but such attention
must not result in legal error.

MISCELLANEOUS

Generally, due to the absence of convenient categories or to the com-
placent nature of the issue presented, the following cases are treated briefly.

(a) Attorney's fees. The Act provides that the board or any court before
whom a proceeding is brought may determine that one of the parties has
not acted on reasonable grounds, and based upon such finding, may assess
the entire cost as well as a reasonable attorney's fee against the wrong-
doer.' 26 In Aetna Cas. and Sur. Co. v. Beauchamp,127 the board included
1/3 of the amount awarded as compensation for attorney's fees. The su-
perior court added an additional $1,000 as attorney's fees. The court of
appeals affirmed the judgment of the superior court after deleting the
$1,000 attorney's fee. The reason given for the deletion was that under the

124. 114 Ga. App. 545, 151 S.E.2d 922 (1966).
125. 114 Ga. App. 639, 152 S.E.2d 423 (1966).
126. GA. CODE ANN. §114-712 (1956 Rev.).
127. 114 Ga. App. 834, 152 S.E.2d 898 (1966),

[Vol. 19



WORKMEN'S COMPENSATION

circumstances of the case such additional award was unauthorized. In Com-
monwealth Ins. Co. v. Arnold,12 the superior court affirmed an award of
compensation and on the basis of a motion made by the employee before
the board for a taxing of attorney's fees (which the board did not grant),
awarded attorney's fees of $3,000. The court of appeals deleted this item
on the ground that questions raised on the appeal were substantial, conse-
quently an award of attorney's fees was not authorized.

(b) Pleadings; procedure. In Turner v. Travelers Ins. Co., 1 29 the court
observed that hearings before the board are summary in nature and niceties
of pleading are not required. Consequently, a request by an insurer that its
letter be considered as an application for a hearing is sufficient even though
such letter fails to designate the relief sought. In Fidelity and Cas. Co. of
New York v. Whitehead,"0 a motion by the employee to dismiss his request
for a hearing was denied. In approving such denial the court observed
that once a hearing is initiated the board is authorized to proceed with it
unless a dismissal or abandonment is agreeable to all interested parties.

(c) Evidence. The admission of testimony which was based on hypotheti-
cals which were not referable to the facts is not error where the board's
award does not show that it was based in any manner on such evidence.
Usually, it is presumed that the board's award is based on legal evidence
having probative value. 3 It was also held during the survey period that
depositions which were taken by one of the parties and which were a part
of the record that went to the superior court were properly excluded on
motion when it was shown that such items were never introduced as evi-
dence. 132 It was also noted that the matters expunged by the court were
not used for fact-finding purposes and hence are not related to a decision
in the case.

(d) Out-of-state accidents. In Baron Tube Co. v. Transp. Ins. Co., 13 3 the
employee and the insurance carrier instituted an action for damages against
a third-party tort-feasor for damages. The defendants contended that the
claim was barred by the statute of limitations and that the trial court com-
mitted error in not so ruling. The plaintiff was a resident of Texas and
the defendant was a partnership with its office and principal place of busi-
ness in Atlanta, Georgia, and the problem for the court was to determine
whether the 'Georgia or Texas statute of limitation was applicable. The
court observed that under Erie"34 they must look to the substantive law of
the state in which they were sitting and that this includes the state choice

128. 114 Ga. App. 835, 152 S.E.2d 896 (1966).
129. 114 Ga. App. 729, 152 S.E.2d 783 (1966).
130. 114 Ga. App. 630, 152 S.E.2d 706 (1966).
131. Zurich Ins. Co. v. Hightower, 113 Ga. App. 503, 148 S.E.2d 464 (1966).
132. Howell v. Federated Mut. Implement and Hardware Ins. Co., 114 Ga. App. 321, 151

S.E.2d 195 (1966).
133. 365 F.2d 858 (1966).
134. Erie R.R. v. Tompkins, 304 U.S. 64 (1938).
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of law rules. Hence the court looked to the Georgia choice of law rule
which made the lex fori govern with respect to the statute of limitations.
The applicable Georgia statute135 provides for a 2-year period which begins
to run when the cause of action accrues. However under Georgia deci-
sions,13 6 in order to determine when the cause accrued, the Texas law con-
trols, and under Texas law the cause accrued when judgment was given
on the compensation claim. Since the compensation judgment was rendered
on December I1, 1962, and the present action was instituted on March 19,
1964, the 2-year period had not run; therefore the statute was not a bar.

135. GA. CODE ANN. §3-1004 (1962 Rev.).
136. Slaton v. Hall, 168 Ga. 710, 148 S.E. 741 (1929); W. and A. R.R. v. Strong, 2

Ga. 461 (1874).
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