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LEGISLATION

The 1967 session of the General Assembly was quite active in the areas
of the law covered by this article, a fact which suggests by implication that
the time is right for a comprehensive legislative review and recodification
of the statutory law on the subjects.' In the absence of such a review and
recodification, however, we must accept and evaluate the new statutes in
the context of the existing law.

To discourage attempts to prove mutual wills at a time and under cir-
cumstances in which the best evidence bearing on the question is no longer
available, the General Assembly amended GA. CODE section 113-104 (1933)
to provide that, except in the case of mutual wills "based on express con-
tract," no wills shall be construed as mutual unless both of them contain
an express statement that they are mutual wills.2 Since mutual wills "based
on express contract" are excepted, the statute may fall short of its objective.
It does not say how such a contract can be proved, whether it has to be
referred to in the wills, whether it has to be in writing, or whether it need
be witnessed. Despite these possible objections, the statute should discour-
age attempts to prove mutual wills in those instances in which the evidence
of a contract is flimsy.

Settlement agreements which do not prejudice the rights of persons not
parties to the settlement have long been encouraged, but the technicalities
of probate have sometimes hampered such settlements. These technicalities
may be circumvented and settlement expedited in many cases by a recent
statute.8 It authorizes a judge of a superior court4 to which the issue of
devisavit vel non has been appealed to approve such a written agreement,
whether the result be to grant or to deny probate and whether the property
disposition be pursuant to or contrary to the terms of the will. If the
written agreements results in the sustaining of a caveat or in a disposition
of property contrary to the terms of the will, it must be approved by the

*Professor of Law, Walter F. George School of Law, Mercer University. A.B., Mercer
University, 1940; LL.B. Mercer University, 1948; LL.M. Duke University, 1952. Mem-
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1. This suggestion is not a new one. In 1955 a concrete proposal for such a revision
was made by the Committee on Probate Laws, Georgia Bar Association, 1954-1955.
See Report of the Seventy-second Annual Session of the Georgia Bar Association,
1955, p. 145. The result of this proposal has been a series of piecemeal changes, of
which the 1967 statutes are illustrative.

2. Ga. Laws 1967, p. 718.
3. Ga. Laws 1967, p. 28.
4. If this authority had been given to the court of ordinary, the objectives of t'he

statute could have been accomplished faster and at a lower cost.
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judge after due notice to all interested parties, including guardians ad litem
for unborn and legally incompetent beneficiaries. A judgment entered
pursuant to the terms of the statute is made binding upon all parties to
the agreement, including those represented by a guardian ad litem.

The allocation of income received during administration from property
used to pay debts, expenses of administration, general legacies and other
corpus charges is a matter which is frequently overlooked, and, therefore,
one which has to be resolved on the basis of a presumed intention. Since
the part of the corpus used to pay debts is separated from the estate prior
to closing the estate, it would be illogical to indulge in the presumption
that income follows the corpus. Ga. Laws 1967, p. 438 adds a statutory
presumption of intention to the effect that such income is to be disposed of
in the same manner as is income coming from other property in the estate.
A testator may provide specifically with reference to this matter and thus
preclude application of the statute.

One statute passed in 19675 appears to be the response of the General
Assembly to the Treasury Department's Revenue Procedure 64-19, which
tightened up the marital deduction qualifications. This statute provides
that, where a will or trust authorizes or requires satisfaction of a pecuniary
marital deduction gift by distribution of assets in kind at values as de-
termined for federal estate tax purposes, there shall be allocated to the
marital deduction gift a fair share of the aggregate appreciation and de-
preciation, between the date of valuation and the date of distribution, in
the value of all property available for distribution in satisfaction of the
pecuniary marital deduction gift. The purpose of the statute, as is that of
Revenue Procedure 64-19 itself, is to assure that an executor will not favor
the spouse at the expense of the residuary takers, or vice versa, by choosing
to give to either a disproportionate share of appreciating or of depreciating
property. To minimize any unsettlng effects the statute might otherwise
have, the General Assembly declared that its intention was to clarify the
law and not to imply that the law had been other than that declared in
the statute.

Several statutes were passed for the purpose of clarifying or enlarging
the powers of fiduciaries. One 6 of them amended GA. CODE ANN. section
37-607 (1962 Rev.). Prior to this amendment this section, unless the in-
strument creating the power provided otherwise, authorized successors in in-
terest of the grantee of a deed of trust, mortgage, or other like instrument to
exercise any powers contained in the instrument. The amendment spells out
that this power passes to the successor whether or not the transferring instru-
ment specifically includes the power and whether or not it conveys title
to the property.7

5. Ga. Laws 1967, p. 746.
6. Ga. Laws 1967, p. 735.
7. A companion statute (Ga. Laws 1967, p. 737) added a new code §67-1305.1, the

effect of which is to provide for the transfer of deeds to secure debt and to provide

[Vol. 19



TRUSTS, WILLS, AND ADMINISTRATION OF ESTATES

The powers of guardians were enlarged by the passage of an act spe-
cifically authorizing a guardian to provide competent legal counsel as
needed for his ward and assuring payment of the attorney's fees and ex-
penses.8

A new chapter (ch. 49-9, containing two sections) was added to the
Guardian and Ward title of the CODE.9 New section 49-901 provides that
one indebted to or holding property of a minor who has no guardian may
pay or deliver the money or property to the parent having custody of
the minor in full satisfaction of the obligation. The issuance or transfer of
stocks, bonds, or other personal property belonging to the minor may be
made similarly to the parent. Conditions precedent are that the parent
furnish an affidavit that the personal property of the minor does not ex-
ceed $1,000 in value, that no guardian has been appointed, and that the
affiant is the parent having custody of the minor. New section 49-902
makes similar provisions for the property of an incompetent in which
case the spouse, if there is one (otherwise the relative having responsibility
for the support of the incompetent) shall make the affidavit.

The rights of an adult adopted person and of his adoptive parent to
inherit from or to take under the will of the other have been difficult to
state precisely. Another effort at clarification in the area was made by
the 1967 session of the General Assembly. 10 The prior law" stated these
rights in a general but nevertheless unqualified manner, that is, their legal
rights and responsibilities shall be "that of parent and child." The 1967
act imposes two qualifications: (1) The adoptive parent may inherit from
the adopted adult, property acquired by the latter subsequent to the adop-
tion except that property which the latter acquired or inherited from
blood relatives; (2) The adopted adult shall be considered in all respects
as if he were natural bodily issue and entitled to all rights and privileges
of such issue, including the right to inherit or to take under a testamentary
disposition unless expressly excluded. These qualifications are the identical
ones presently imposed upon the adopting person and the adopted person
when the latter is a minor.12

that such a transfer will pass any powers created in the original instrument, whether
or not the power is specifically mentioned in the transfer.

8. Ga. Laws 1967, p. 717. The purpose of this act appears to be to provide expressly
for a matter which has been at least questionable. Prior statutes touching on this
subject are GA. CODE ANN. §49-213 (1965 Rev.) (authorizing a guardian to make
contracts for labor or service); §49-226 (1965 Rev.) (forbidding the guardian's
binding of the ward's estate by any contract "other than those specifically allowed
by law"); §49-227 (1965 Rev.) (authorizing the guardian to appoint an attorney in
fact "to act for him where he is unable to act himself"); and §49-702 (1965 Rev.)
(authorizing the ordinary, when he assumes to act under code ch. 49-7 as guardian for
an unrepresented ward, to employ legal counsel).

9. Ga. Laws 1967, p. 720.
10. Ga. Laws 1967, p. 803.
11. GA. CODE ANN. §74-420 (1959 Rev.).
12. GA. CODE ANN. §74-414 (1964 Rev.).
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PROBLEM IN PROBATE OF WILLS

The will offered for probate in Lane v. Lane13 had all appearances of
proper execution, but it was shown that one witness was dead, the where-
abouts of another was unknown, and the third one did not see the testator
and the other two witnesses sign. This third one did testify, however, that
he signed after these others had signed. He further testified that he signed
at a time when the testator had left the room, but that upon testator's
return to the room he thanked him. There was other evidence as to the
genuineness of the signatures. The will was admitted to probate. Whether
or not this witness qualified as a witness to the will, there was sufficient
evidence to support it under the two-witness law. 14 Admissible testimony
that all the signatures were genuine raised a presumption of proper execu-
tion which was not rebutted by the above evidence.

Evidence of lack of testamentary capacity or of undue influence is of
necessity indirect or inferential. It follows that evidence which merely sug-
gests the possibility of undue influence or of incapacity should not itself
by enough to disprove an apparent valid will. For example, the will in
Morgan v. Ivey' 5 left everything to the testator's second wife and his two
children by her, completely excluding his eleven children by his first wife.
That fact, even if bolstered by concrete evidence of estrangement between
his children by his first wife on the one hand and him and his second
wife on the other, constituted no showing of undue influence.

When there is admissible evidence on both sides of the question of testa-
mentary capacity, the direction of a verdict is improper. In Cook v. Sheats,16

a directed verdict for the propounder was reversed on this ground. An-
other ruling which was held erroneous was the refusal to admit evidence
to show that some of testator's property came from the family of the
caveator, a cousin. The court reaffirmed the holdings of a long line of cases
to the effect that where capacity is an issue the sources of testator's prop-
erty is relevant and material to show the reasonableness of his dispositions
in the light of his family situation. That reasonableness, in turn, tends to
indicate capacity.

In Denmark v. Rushing,17 a 1951 decision, the Georgia Supreme Court
held that GA. CODE section 113-305 (1933), which bars a witness' taking
under the will but leaves him competent to establish it, applies to nuncupa-
tive wills as well as to regularly executed wills. This ruling was reaffirmed
in Lee v. Green,'8 a case in which nuncupative will purported to leave
one-half of the estate to the two witnesses and the other one-half to testa-

13. 221 Ga. 818, 147 S.E.2d 430 (1966.).
14. GA. CODE ANN. §113-301 (Supp. 1966).
15. 222 Ga. 850, 152 S.E.2d 833 (1967).
16. 222 Ga. 70, 148 S.E.2d 382 (1966).
17. 208 Ga. 557, 67 S.E.2d 766 (1951).
18. 222 Ga. 141, 149 S.E.2d 86 (1966).
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tor's sisters and brothers. The fact that the will in Denmark was denied
probate and the one in the Lee case admitted, was explained by the fact
that in Denmark the essential witness was the sole beneficiary, and there-
fore probate would have been a futile gesture, while in Lee one-half of the
estate was left to persons capable of taking under the will.

A will not containing a provision in contemplation of marriage is re-
voked by operation of law upon the maker's subsequent marriage.19 The
complicating effects of this rule become most readily apparent when the
revoked will is a mutual one. Lampkin v. Edwards2 0 involved the wills of
twin sisters, each of which gave the entire estate of the testatrix to the
other sister. The wills were executed at the same time in May, 1943, were
attested by the same witnesses, and contained no provision in contempla-
tion of the maker's marriage. In 1958 one of the sisters married and in
1964 the other one died, leaving as her will the 1943 instrument. When
it was offered for probate, nephews of the testatrix filed a caveat alleging
revocation by operation of law: 21 so the crucial issue was whether the wills
were in fact "mutual wills." In holding that they were, the court reasoned
that no express agreement between testators to execute mutual wills is es-
sential to their validity as such, and that the only requisite is a showing
of a mutual intention on the part of the testators to make reciprocal testa-
mentary gifts. 22

While it is elementary that a will is ambulatory during the life of the
testator, once it is admitted to probate it is extremely difficult to prove that
it had been revoked by a subsequent will .This difficulty is increased when
the purported revoking will is in long-hand, on the blank pages from a
book or pamphlet, and is presented to the court almost a year later without
any explanation of the delay in raising the question. A petition for revoca-
tion of probate showing these facts was properly dismissed on general
demurrer. 23

In Howard v. Cotton,24 an instrument offered for probate had material
alterations, markings and cancellations which were admittedly made on it
by the testatrix; so the only issue was whether these acts were accompanied
by the requisite animus revocandi. This intention to revoke is presumed
from the fact of these acts, 25 and this presumption is not rebutted by a

19. GA. CODE ANN. §113-408 (1959 Rev.) ; see also Faulk v. Faulk, 222 Ga. 522, 150 S.E.2d
818 (1966).

20. 222 Ga. 288, 149 S.E.2d 708 (1966).
21. GA. CODE §113-104 (1933).
22. 222 Ga. 288, 292, 149 S.E.2d 708, 711 (1966). See also Ga. Laws 1967, p. 718, discussed

in the "Legislation" section of this article, supra, which was probably precipitated by
this decision. Had that statute been in force the wills in this case probably would not
qualify as mutual. It should be emphasized that the statute is concerned solely with
a redefinition of mutual wills; it does not purport to affect the question of revocation
of wills, mutual or otherwise, by subsequent marriage.

23. Vinson v. Citizens and Sou. Bank, 223 Ga. 54, 153 S.E.2d 436 (1967).
24. 223 Ga. 118, 153 S.E.2d 557 (1967).
25. GA. CODE §113-404 (1933).
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then present intention to make another will, unless the intention to revoke
is conditioned upon the making of the other one. That there was no such
conditional intention in this case was shown by testatrix' urging her attor-
ney to prepare a new will because, in her own words, "I don't have a
will;" hence, the revocation was accomplished.

PROBLEMS IN ADMINISTRATION

The primary objective of a "no administration necessary" statute is to
bring about a speedy and conclusive settlement of estates coming within the
purview of the statute. Saturday v. Saturday26 is an example of the effective-
ness of the Georgia statute. There one of the petitioners tried to have an
order of no administration necessary set aside almost a year after it was
entered, alleging that neither the petition nor the order contained an
allegation or finding of an amicable agreement among the heirs for a settle-
ment, and that one of the petitioners was not an heir. The court of appeals
held that these were amendable defects which were cured by the judgment.
Besides, the petitioner is estopped to assert the absence of such agreement
or to challenge recitals of heirship in the petition, since he was one of
those who requested the order.

The payment of all valid claims against an estate and the transfer of
what is left to those legally entitled to it are the principal tasks of an
administrator or executor, but in performing these tasks he frequently is
faced with close questions as to the validity of a claim or as to the identity
of the ultimate taker. Several such questions reached the appellate courts
during the survey period. In Rogers v. Rogers,27 a successor-executor claimed
reimbursement for taxes and other estate expenses paid by him during the
four years prior to his qualification. The will had left the entire estate
to the testator's wife for life, with power to invade the corpus for her
support, remainder to testator's son, and had appointed the claimant as
successor-executor after the wife's death. The claims were disallowed. The
only claims for commissions and expenses allowed by Georgia law are
those for services rendered by representatives of an estate and expenses
for services of agents employed for the estate. 28 The claims here do not
fall within either category.

Harper v. The Georgia Villa2 9 was an example of an instance in which
a contract-vendee of a decedent is allowed to bypass administration and
enforce his contract specifically against the heirs of the contract-vendor. To
do so he must allege that there are no debts, that no administration has
been applied for, and that decedent's property is in the possession of the
heirs. The code provisions stating the manner in which an order may be

26. 113 Ga. App. 251, 147 S.E.2d 798 (1966).
27. 113 Ga. App. 370, 147 S.E.2d 811 (1966).
28. GA. CODE ANN. §113-20 (1959 Rev.), as amended (Supp. 1966).
29. 222 Ga. 130, 149 S.E.2d 90 (1966).
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secured requiring the administrator of a deceased vendor to make title30

are only permissive and do not make formal administration a necessity.
A check drawn by a person prior to his death but not presented for pay-

ment or otherwise negotiated until after his death is not necessarily a
valid claim against his estate; hence, a suit on the check, filed against the
maker's administrator, does not state a cause of action against the estate.31

Such a payee is remitted to whatever underlying claim he may have had
against the maker, and that claim, not the check, should be asserted against
the estate. The check itself could have been a mere gift, or otherwise
without consideration; if that were the case it would be in the nature
of a proffered gift which was revoked prior to delivery and acceptance.

The administrator of the estate of one who at his death was "joint
owner" of a savings and loan account often finds himself in a dilemma.
Should he accept the survivorship provisions of the deposit at face value
and proceed as if the deposit is not part of his decedent's estate, or should
he, to avoid any possibility of a surcharge for failing to collect assets,
subject the estate to the expenses of litigation to determine ownership of
the account? The administrator in Sams v. McDonald3 2 chose the latter
course of action. His claim to the deposit was disallowed, but he probably
protected himself, at the expense of his estate, from a surcharge. 33

In McGhee v. Banks,3 4 a husband, who was sole legatee in his wife's
will, killed his wife under circumstances bringing into operation the Geor-
gia law barring a killer's acquiring any of his victim's property.3 5 The
property was claimed by nieces and a nephew of the wife who, but for the
husband, would have been her heirs. It was also claimed by the daughter
of the husband by a previous marriage who argued: (1) that the words of
the statute, "to such other heirs as may be entitled thereto," referred to
her because the wife's property would normally have devolved to the hus-
band and, through him, to his only daughter; (2) that under the lapse
statute,3 6 since the husband could not take as legatee, his daughter as his
only issue should take to prevent a lapse. The court held that the nieces
and nephew of the wife were entitled to her estate. The words of the
statute, "to such other heirs," refers to other heirs of the victim, thereby
excluding heirs of the killer unless they are also heirs of the victim. It
provides that descent may be traced through the killer, but only for the
purpose of ascertaining the "other heirs" of the victim. The lapse statute
applies only if the legatee in fact dies before the testator.

30. GA. CODE ANN. §113-1601 (1959 Rev.).
31. Lambeth v. Lewis, 114 Ga. App. 191, 150 S.E.2d 462 (1966).
32. 223 Ga. 53, 153 S.E.2d 538 (1967); same case, 223 Ga. 451, 156 S.E.2d 31 (1967).
33. See discussion of this problem in Agnor, Joint Tenancy in Georgia, 3 GA. ST. B. ].

29 (1966).
34. 115 Ga. App. 155, 154 S.E.2d 37 (1967).
35. GA. CODE ANN. §113-909 (Supp. 1966).
36. GA. CODE §113-812 (1933).
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The survey period brought forth several interesting and unusual con-
struction problems. The will involved in Powell v. Watkins3 7 left a speci-
fied portion of the residue of the estate as follows:

In fee simple to my wife, Bessie McLeod Watkins, and to my
brother, E. C. Watkins, share and share alike in fee simple; pro-
vided, however, that if either of the latter two predecease me, her
or his share of my residuary estate . . . shall become a part of the
corpus of and be administered under Trust No. 6 of Item 4.38

The brother, E. C. Watkins, predeceased testator but left children who
survived. The alternative gift to the trust referred to failed because the
gift in the clause purporting to create that trust was adeemed. The children
argued that they were entitled, by virtue of Georgia's lapse statute,39 to the
share their father would have taken. They conceded that the statute saves
a gift only when it is "absolute and without limitation," but argued that
this gift fitted that description since the only limitation imposed on it
became impossible of effectuation. The court ruled against them and held
that the wife was entitled to this entire portion of the residue. The court's
reasoning is not convincing. The only reason the testator expressed for
not making the gift in terms absolute was to effectuate the alternative
gift. The court stressed the clearly expressed intention of the testator that
the brother survive in order for him to take, but if his reason for requiring
survival fails, it seems that the lapse statute should save the gift for the
children of the brother.

A gift of a one-half interest in certain realty to each of two named indi-
viduals was held to be a class gift, and a lapse was avoided when one of them
predeceased the testator, because the court concluded that the testator so
intended.40 The devise was "to George S. and Mrs. Mamie D. Crane,"
and it stated that there was a mortgage on the property "which they will
have to pay off" (Emphasis added.). There was another devise of other
realty to the same persons with a gift over at their deaths. The will con-
tained no residuary clause. By the testator's imposing an obligation on the
takers as a group and by his providing for a gift over after the death of
both, the usual requisite of group-mindedness in a class gift was found
to be present. Another slender rod upon which the court leaned was the
general presumption that one who leaves a will did not intend for any of
his property to pass by intestacy. Although the general rules of construc-
tion as to class gifts and lapses leave room for doubt as to the legal rea-
soning of the court, one is nevertheless impelled to feel that the result is
probably what the testator would have wanted done, and would have

37. 221 Ga. 851, 148 S.E.2d 303 (1966).
38. Id. at 852, 148 S.E.2d at 304.
39. GA. CODE §113-812 (1933).
40. Eppes v. Locklin, 222 Ga. 86, 149 S.E.2d 148 (1966). Note, I GA. L. REV. 331 (1967).
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provided for expressly, had he thought about the circumstances which
occurred.

The will in Hix v. Hix41 left a farm to the widow for life, remainder
over. It went on to provide that "[I]n the event it shall become necessary,
she may sell my said farm." In reply to the remainderman's suit to enjoin
a sale, the widow replied that the will did not in any way indicate what
necessity would justify a sale; hence, the only restriction on her power
was that it not be exercised fraudulently or in bad faith. Since the case
went up on appeal from a denial of the widow's motion for summary judg-
ment, the court did not have to meet the construction problem. Instead,
alter holding that the power did not enlarge the widow's interest into a
fee, the court said that the only issue had to do with the scope of the power.
That is a question for the jury, and evidence explaining or clarifying the
ambiguity will be admissible at the trial.

TRUST PROBLEMS

One of the most widely noticed charitable trusts in the United States
was again before the Supreme Court of Georgia in this survey period. It
was the trust created in the will of Senator A. 0. Bacon, who died in 1911.
The will left extensive property to the mayor and council of Macon,
Georgia, to be used as a park exclusively for "white women, white girls,
white boys and white children." Because of the city's constitutional inabil-
ity to enforce the racial restriction, its resignation as trustee was accepted
by the superior court and private trustees were appointed. The Supreme
Court of Georgia affirmed,42 however, on appeal to the United States Su-
preme Court the case was reversed and remanded to the Supreme Court
of Georgia "for further proceedings not inconsistent with the opinion of
this Court." 43 On remand the Supreme Court of Georgia held that, since
the sole purpose for which the trust was created has become legally impossi-
ble of accomplishment, the trust has failed and a resulting trust is implied
for the benefit of the testator's heirs. 44 The case was remanded to the
Superior Court of Bibb County to pass upon the contentions of the trus-
tees of the Bacon estate and of the intervening heirs. There the matter
remains pending at this writing.

A generally accepted rule of trust law is that in order to raise an implied
resulting trust, based upon payment of consideration, the claimant must

41. 223 Ga. 50, 153 S.E.2d 440 (1967).
42. Evans v. Newton, 220 Ga. 280, 138 S.E.2d 573 (1964).
43. Evans v. Newton, 382 U.S. 296 (1966). For a full discussion of the background, the

history, and the legal ramifications of the United States Supreme Court's decision,
see Parker, Evans v. Newton and the Racially Restricted Charitable Trust, 13
HOWARD L. J. 223 (1967). The decision is noted in 2 GA. ST. B. J. 487 (1966), 17
MERCER L. REv. 474 (1966), and in more than a dozen other legal periodicals from
all parts of the country.

44. Evans v. Newton, 221 Ga. 870, 148 S.E.2d 329 (1966).
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have made the payment at or before the time of the conveyance; other-
wise, at best, only a debtor-creditor situation is shown. The claimant in
Hall v. Higgison45 failed to establish such a trust because his petition al-
leged only that a parol family agreement was made under which one mem-
ber of the family took title and that the claimants had in fact contributed
$13,250 of the $15,250 construction cost of a house they erected after
acquisition of title.

A much closer question arose in Ashbaugh v. Ashbaugh,46 where rights
in land involved in a property settlement incident to a divorce had to be
determined. Title to the land had been taken in the name of the wife.
She claimed that it was a gift from her husband; he claimed that title was
taken in her name simply as a matter of convenience and, therefore, an
implied purchase-money trust arose in his favor. The supreme court af-
firmed the trial court's finding in favor of the husband. While, as between
husband and wife, the payment of consideration by one and the taking
of title in the name of the other raises a presumption of a gift,47 the pre-
sumption is rebuttable, and parol evidence is admissible to rebut it.48 While
the evidence was conflicting, there was substantial evidence supporting the
jury's finding.49

The theory of one suing for specific performance of a contract to make
a will is that the one in whom title rests holds it burdened with a legal
or equitable obligation in favor of the plaintiff.50 If the contract is to
make a will at a specified time with certain provisions in it, a cause of
action arises at the moment the obligation is breached, but if no time is
specified for execution of the will, no cause of action could possibly arise
until the death of the alleged testator. In Harp v. Bacon 51 such a contract
was adequately alleged but, because there was no proof of when the testator
was obligated to execute the will, and because both contracting parties
were still alive, the jury's verdict in favor of plaintiff lacked evidence to
support it. Such an oral contract must be proved beyond a reasonable
doubt.

An implied trust was found to have been sufficiently alleged in Lanier
v. Dyer,52 where one heir at law accused another of purchasing the an-
cestor's property immediately after foreclosure and sale of it to another.
The court reasoned that the parties, as heirs of the ancestor, owned the
property as tenants in common until litigation involving the validity of

45. 222 Ga. 373, 149 S.E.2d 808 (1966).
46. 222 Ga. 811, 152 S.E.2d 888 (1966), noted in 18 MERcER L. REv. 513 (1967).
47. GA. CODE §108-116 (1933).
48. Jackson v. Jackson, 150 Ga. 544, 104 S.E. 236 (1920).
49. Two justices, dissenting, felt that under the rule stated at the beginning of the

previous paragraph, there was not a showing of any intent, promise or moral obliga-
tion resting on the wife at the moment she acquired title to the property.

50. GA. CODE §108-107 (1933).
51. 222 Ga. 478, 150 S.E.2d 655 (1966).
52. 222 Ga. 30, 148 S.E.2d 432 (1966).
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a will was settled, and that when one of the tenants in common paid off
an incumbrance on it, he was presumably doing so for the benefit of him-
self and his co-tenants.

The time of termination of a trust is usually determined by the terms
of the trust instrument or by the arrival at the time beyond which it is
no longer legally possible to accomplish the trust purpose. Whether this
latter point had been reached was the issue in Stephens v. First Nat'l Bank
of Atlanta.5 3 A wife's will had left property to the husband in trust for the
daughter, and the trustee was given power in his uncontrolled discretion
to encroach on the corpus or to terminate the trust and turn the property
over to the daughter. After the death of the husband, his executor and
trustee sought instructions as to whether the trust continued and, if so,
whether the power to terminate still existed. The court held that the
power to terminate was a personal power which did not survive the hus-
band's death. The failure of this power, however, did not affect the con-
tinuation of the trust because the execution of that power was not para-
mount to the accomplishment of the trust purpose. It was not so inter-
woven with the other trust provisions as to make them inseparable.

Pleasants v. First Nat'l Bank of Atlanta54 gave the court another oppor-
tunity to say that the 1950 act 55 meant what it said with reference to a
trust's continuing executory "so long as the trustee has any duties to per-
form with respect thereto" and so long as it did not run afoul of any other
rule of law. The trust in this case directed the trustee to pay to A $50 per
month for "so long as such funds may exist" or until the death of A; if A
should predecease the testator or should he die before the trust fund is
exhausted, then the trust should continue in the same manner for the
benefit of B. The trial court held that A should receive $50 per month for
life, any excess income to be added to the corpus, and that after A's death
B should receive $50 per month until he is 21, at which time he would re-
ceive the entire trust estate. The supreme court reversed, holding that this
was a valid executory trust, the duration of which was unambiguously ex-
pressed as either the duration of two lives or the prior exhaustion of the
trust fund. The trial court appears to have been misled by the fact that the
trust did not purport to dispose of the corpus. The reason for this omission
probably was that the testator fully expected the corpus to be completely
consumed prior to expiration of the two lives.

53. 222 Ga. 423, 150 S.E.2d 865 (1966).
54. 222 Ga. 316, 149 S.E.2d 696 (1966).
55. GA. CODE ANN. §108-111.1 (1959 Rev.).
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