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The most interesting development in this area during the survey period
concerns the construction by the courts of the Appellate Practice Act of
1965 as amended in 1966. Since this Act became effective August 1, 1965
and applied to all appeals filed after that date, there are only a few deci-
sions reviewed here that reached the courts under the old provisions for
bills of exception.

There was only one legislative bill enacted during the period and little
purpose can be served by noting the rather substantial amendments to the
Appellate Practice Act which it proposed,' since that legislation has now
been held null and of no force and effect because of the omission of the
enacting clause.2

GROUNDS FOR DISMISSAL

An appeal must be dismissed under section 13 (b) of the Act s where the
notice of appeal is not filed within 30 days after judgment pursuant to
section 54 of the Act, 5 even though the notice is filed within 30 days after
the remand of the case to the state court by a federal district court to
which it was removed 12 days after rendition of judgment. 6

However, the courts have held that the grounds for dismissal set out in
13 (b) are not exclusive. One of the outstanding cases of the year is Davis
v. Davis7 where the supreme court dismissed an appeal for failure to file,
without explanation, a trial transcript of evidence within the time pre-
scribed by statute even though such failure is not enumerated in section
13 of the Appellate Practice Act as a ground for dismissal. This case has
aroused some controversy. On the one hand it appears to fly in the face
of the legislative intention that appeals be not dismissed except on the
grounds set out in section 13.8 On the other hand, the language of section
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1. Ga. Laws 1967, p. 220. See Leverett, 1967 Amendments to the Appellate Procedure
Act of 1965, 3 GA. S.B.J. pp. 385-389 (May 1967).

2. Joiner v. State, 223 Ga. 367, 155 S.E.2d 8 (1967).
3. GA. CODE ANN. §6-809(b) (Supp. 1966).
4. GA. CODE ANN. §6-803 (Supp. 1966).
5. Curry v. Arnan, 222 Ga. 591, 151 S.E.2d 447 (1966).
6. Sayers v. Rothberg, 222 Ga. 626, 151 S.E.2d 445 (1966).
7. 222 Ga. 579, 151 S.E.2d 123 (1966).
8. GA. CODE ANN. §6-809 (Supp. 1966). The 1967 amendment to this section attempted

to limit this ground of dismissal to cases where it affirmatively appears from the
record that the delay was caused by the appellant. Ga. Laws 1967, p. 220.
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119 is not permissive but mandatory: "The party having the responsibility
of filing the transcript shall cause it to be filed within 30 days after filing
of the notice of appeal . . . unless the time is extended as provided in sec-
tion 6-804." Unless there is some penalty for failure to file, section 11 is
meaningless, and this is apparently what the court reasoned. Citing George
v. American Credit Control,l0 the court quotes Chief Justice Duckworth:

Justice delayed is often justice denied. This court seeks to uphold
the laws and expedite its hearings and to make certain the ad-
ministration of justice without delay. We must continue to con-
form to this practice. It follows that this case was not filed in this
court in the prescribed time, nor is the delay tolled by operation
of law. This court will not consider this appeal which represents a
stale one caused by the laches of the appellant .... 11

The court points out that ample provision is made in the Act itself for
excusing justifiable delays in the filing of the transcript. Section 612 author-
izes the courts to grant extensions of time. Section 1213 provides that if
for any reason the clerk is unable to transmit the record and transcript
within the time required or where an extension of time has been obtained
under section 6 the clerk shall state in his certificate the cause of the delay
and the appeal shall not be dismissed.

These methods for excusing justifiable delays are mandatory and ex-
clusive. 14 Even an affidavit from the court reporter that the responsibility
for delay was his, did not save the appeal from the Davis mandate where
there was no extension granted by the trial judge and no certificate of the
clerk explaining the delay.15

However, the court of appeals considered an appeal even though the
clerk of the trial court failed to transmit the record within five days, rea-
soning that the defect was cured since the record was before the court at
the time of consideration.' 6

Neither the failure of the notice of appeal to contain a jurisdictional
statement,17 nor the failure to file a copy of the enumeration of errors with
the trial court pursuant to section 1418 of the Act19 is a ground for dismissal
of the appeal.
9. GA. CODE ANN. §6-806 (Supp. 1966) (emphasis added).

10. 222 Ga. 512, 150 S.E.2d 683 (1966), dismissing an appeal where the record was de-
layed for 70 days due to failure to pay court costs.

11. Id. at 513, 150 S.E.2d at 684.
12. GA. CODE ANN. §6-804(c) (Supp. 1966).
13. GA. CODE ANN. §6-608 (Supp. 1966).
14. Oglethorpe Co. v. Carmack, 223 Ga. 129, 153 S.E.2d 541, rev'g 114 Ga. App. 512, 151

S.E.2d 799 (1966).
15 Benecke v. Boyer, 115 Ga. App. 99, 153 S.E.2d 668 (1967).
16. Continental Cas. Co. v. Stephenson, 114 Ga. App. 555, 152 S.E.2d 5 (1966).
17. Rainey v. Housing Authority of Atlanta, 114 Ga. App. 333, 151 S.E.2d 534 (1966).
18. GA. CODE ANN. §6-810 (Supp. 1966).
19. Rainey v. Housing Authority of Atlanta, 114 Ga. App. 333, 151 S.E.2d 534 (1966);

Adams v. Morgan, 114 Ga. App. 180, 150 S.E.2d 556 (1966), where the court found
section 14 directory and not jurisdictional, being careful to point out that its deci-
sion was not based on the fact that such failure was not enumerated in section 13 (b),
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The proviso of section 8 (a) 20 of the Act requiring a supersedeas bond on
motion of an appellee to the trial court is intended to prevent the notice
of appeal from serving as a supersedeas, and does not operate as a condition
precedent to deprive an appellant of his right to have his appeal transmitted
to the appellate court for review. In the absence of such bond as may be
required by the court the appellee is free to enforce the judgment at his
peril pending decision on appeal. 21

Adopting a strict construction of section 422 of the Act, requiring a notice
of appeal to contain a concise statement of the judgment, ruling or order
appealed from, the supreme court held 23 that an "appeal from a jury ver-
dict" did not satisfy this requirement, saying that the Act does not author-
ize appellate courts to cause a notice of appeal to be perfected by an
amendment to show a judgment or to treat the "appeal from a jury ver-
dict" as a substantial compliance with the Act. This decision and subsequent
similar holdings 24 were sought to be superseded by an amendment to section
13 by the ill-fated 1967 amendments to the Act.2 5

Having been careful clearly to show the judgment, ruling or order
appealed from, the attorney must also be careful to set out the exact date
thereof26 and the exact names of the parties.2 But where the date set out
in the record conflicts with the date set out in the notice of appeal the
record controls and the appeal will not be dismissed.28 So long as the notice
of appeal specifically asserts that it is from a judgment, enumeration of
error may include any matter affecting the judgment. 29

A notice of appeal filed 31 days after the signing of the judgment by the
trial judge but within 30 days of the filing of the judgment by the clerk
is timely.3 0 An appeal filed in time will not be dismissed on the ground
that it is frivolous.31

In Crowe v. Holloway Dev. Corp.,32 the validity of an order directing a
verdict was attacked as not having been reduced to writing and signed by
the judge as provided in section 533 and section 18 (b) 4 of the Act. The

GA. CODE ANN. §6-809(b) (Supp. 1966), as a ground for dismissal, saying that had
the failure been jurisdictional, it would have dismissed the appeal, section 13 (b)
notwithstanding.

20. GA. CODE ANN. §6-1002 (Supp. 1966).
21. DeFee v. Williams, 114 Ga. App. 571, 151 S.E.2d 923 (1966).
22. GA. CODE ANN. §6-802 (Supp. 1966).
23. Interstate Fire Ins. Co. v. Chattam, 222 Ga. 436, 150 S.E.2d 618 (1966).
24. Mundy v. Mundy, 114 Ga. App. 788, 152 S.E.2d 831 (1966); Williams v. Keebler,

222 Ga. 437, 150 S.E.2d 674 (1966).
25. Ga. Laws 1967, p. 220.
26. Walker v. Waalker, 222 Ga. 521, 150 S.E.2d 635 (1966); Bowers v. Gill, 222 Ga.

534, 150 S.E.2d 653 (1966).
27. Bivens v. Todd, 222 Ga. 84, 148 S.E.2d 424 (1966).
28. Cotton States Mut. Ins. Co. v. Clark, 114 Ga. App. 439, 151 S.E.2d 780 (1966).
29. St. Paul Fire & Marine Ins. Co. v. Postell, 113 Ga. App. 861, 149 S.E.2d 864 (1966).
30. Smith v. Morgan, 113 Ga. App. 865, 150 S.E.2d 164 (1966).
31. Wiggins v. Wiggins, 223 Ga. 63, 153 S.E.2d 306 (1967).
32. 114 Ga. App. 856, 152 &E.2d 913 (1966).
33. GA. CoDE ANN. §6-802 (Supp. 1966).
34. GA. CODE ANN. §6-903 (Supp, 1966.).
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court of appeals disposed of the question by construing those sections as
pertaining to the computation of time for filing a notice of appeal or
motion for new trial but added, by way of dictum, that a directed verdict
was appealable with or without a written order which could be set out
in the notice of appeal.

Both the court of appeals and the supreme court assert that the time
for filing the enumeration of errors and briefs is in reality fixed by the
rules of the court rather than by law alone. Although allowing the appeal
on additional grounds, the court of appeals noted 35 that the failure to file
an enumeration of errors was deleted from the grounds of dismissal by the
1966 amendment to section 13 (b) of the Act.36 The supreme court, making
no mention of the Appellate Practice Act, simply dismissed the appeal3 7

pursuant to its own rules.
A large number of appeals were disposed of pursuant to section 13 (b) 38

of the Act as being prematurely brought under section 1 (a).39 The grant
of a stay as a sanction for the failure or refusal of a party to appear and
give his pre-trial deposition is not a final or appealable order or judgment
within the Act,40 nor is an order sustaining the plaintiff's oral motion to
strike an amended answer and cross action as barred by the statute of limi-
tations final, since it leaves the case pending in the court below.41 An order
overruling objections to interrogatories is not final,42 neither is an order
denying the defendant's motion to strike the plaintiff's amendment.43 An
order overruling defendant's motion to dismiss count two of the plaintiff's
petition when count one is still pending is not appealable.4 4 A dismissal of
an appeal filed under the condemnation statute45 providing for a self

executing declaration of taking is not a final judgment.46 A refusal to
enter up a default judgment in a suit for liquidated damages is subject to
review under the Act as it was under the previous law. 47

SUMMARY JUDGMENT

There were a number of decisions concerning appeals from summary
judgments and a whole new set of rules has evolved. The granting of a
summary judgment on less than all the issues in a case is not reviewable

35. Horton v. Western Contracting Corp., 113 Ga. App. 613, 149 S.E.2d 542 (1966).
36. Ga. Laws 1966, p. 493, 500.
37. Napier v. Napier, 222 Ga. 681, 151 S.E.2d 712 (1966).
38. GA. CODE ANN. §6-809 (Supp. 1966).
39. GA. CODE ANN. §6-701 (a) (Supp. 1966).
40. Millholland v. Oglesby, 114 Ga. App. 745, 152 S.E.2d 761 (1966).
41. Hood v. Akins, 114 Ga. App. 733, 152 S.E.2d 704 (1966).
42. Louisville & Nashville R.R. v. Clark, 114 Ga. App. 755, 152 S.E.2d 694 (1966).
43. Ekbery v. Bollenback, 114 Ga. App. 562, 152 S.E.2d 8 (1966).
44 Dawn Memorial Park, Inc. v. Southern Cemetery Consultants of Ga, Inc., 113 Ga.

App. 814, 149 S.E.2d 760 (1966).
45. GA. CODE ANN. §36-1307 (Supp. 1966).
46. State Highway Dept. v. Kirchmeyer, 114 Ga. App. 433, 152 S.F.2d 17 (1966).
47. Hartsfield Co. No. 3, Inc. v. Williams, 114 Ga. App. 547, 151 S.E.2d 908 (1966).

1968]



MERCER LAW REVIEW

under the Appellate Practice Act.4 8 The denying of a motion for summary
judgment may be reviewable. 49

Already questions are being asked5 0 as to what the rule will be under
section 56 (h) of the Civil Practice Act 5' which became effective September
1, 1967. This section re-enacts the provisions of the Summary Judgment
Act of 1959 concerning appeals, viz. orders granting summary judgments
are reviewable; orders denying them are not.

OBJECrIONS TO CHARGE

Section 1752 of the Act provides that no party may complain of the giving
or the failure to give an instruction to the jury unless he objects thereto
before the jury returns its verdict. The record must show affirmatively
that the objections were duly made.53

The Act further provides that the objections need not be made with
the particularity of assignments of error and need only be as reasonably
definite as the circumstances will permit. The court of appeals in Georgia
Power Co. v. Maddox, 54 has construed this section as "placing the duty on
counsel of exercising a high degree of clarity in objecting to charges." 55

Supposition, conjecture or surmise of error is insufficient; so too, is a mere
general objection.5 6

An exception to this requirement that the objections must be made before
the jury returns is provided in paragraph (c) of section 17:57 "Notwith-
standing any other provision of this section, the appellate courts shall
consider and review erroneous charges where there has been a substantial

48. Parker v. Averett, 113 Ga. App. 576, 149 S.E.2d 199 (1966). The judgment was against
the defendant on the question of liability, leaving for the jury the question of
amount of damages. The court held that the Summary Judgment Act insofar as it
authorizes appeals from the grant of a summary judgment where the case is still
pending in the trial court is repealed as being in conflict with section 1 (a) of the
Appellate Practice Act.

49. Undercofler v. Grantham Transfer Co., 222 Ga. 654, 151 S.E.2d 765 (1966). The
court found that although not reviewable under the Summary Judgment Act of 1959,
the denying of a summary judgment which would have been a final disposition of
the cause if the judgment had been rendered as claimed by the appellant, is re-
viewable under section 1 (a) (2) of the Appellate Practice Act. Atlanta Funtown,
Inc. v. Crouch, 114 Ga. App. 702, 152 S.E.2d 583 (1966).

50. National Sur. Corp. v. Algernon Blair, Inc. 114 Ga. App. 30, 150 S.E.2d 256 (1966),
Eberhardt, J. concurring specially at p. 260; Kahn v. Graper, 114 Ga. App. 572, 152
S.E.2d 10 (1966).

51. Ga. Laws 1966, p. 609, 662.
52. GA. CODE ANN. §70-207 (Supp. 1966).
53. Vogt v. Rice, 114 Ga. App. 251, 150 S.E.2d 691 (1966); Israel v. Wilson, 113 Ga.

App. 836, 149 S.E.2d 839 (1966); Southwire Co. v. Franklin Aluminum Co., 114
Ga. App. 337, 151 S.E.2d 493 (1966.); Saint v. Ryan, 114 Ga. App. 489, 151 S.E.2d
826 (1966).

54. 113 Ga. App. 642, 149 S.E.2d 393 (1966).
55. Id. at 646, 149 S.E.2d at 397.
56. State Highway Dep't v. Hilliard, 114 Ga. App. 328, 151 S.E.2d 491 (1966); Wilson

v. Montgomery, 113 Ga. App, 474, 148 S.E.2d 487 (1966); where an objection that
the court erred in chanrging numerous code sections was held insufficient where
the brief failed to set out wherein the sections were not pertinent.

57. GA. CODE ANN. §70-207 (c) (Supp. 1966).

[Vol. 19



PRACTICE AND PROCEDURE-APPELLATE

error in the charge which was harmful as a matter of law." The courts, have

thus far, found no such substantial error.58

MISCELLANEOUS

The supreme court transferred to the court of appeals a number of cases

in which the only issue was a question of law.5 9 A ruling by the supreme
court in transferring the appeal constitutes an adjudication that the case
is not an equity case. 60

No appeal requiring a consideration of the evidence will be entertained

without a transcript of evidence,61 nor will a transcript signed by one
party's counsel satisfy the requirements of section 1062 of the Act. 3

Sundays and holidays are not counted in computing the four days within

which an appeal may be filed to the superior court from a judgment ren-
dered by the court of ordinary.64

The court of appeals in Taylor v. R.O.A. Motors, Inc., 65 pointed out that
the Appellate Practice Act has no purpose other than to simplify the pro-

cedure for bringing cases to the appellate court and should not be con-

strued as changing the fundamental rule that only questions raised in the
first instance in the trial court can be considered.66 In cases where appel-
lant had made no objection 67 or had abandoned objections during trial68

there is no question for review.
Making an exception to the general rule that challenges to the constitu-

tionality of statutes must have been ruled on by the lower court, the supreme

58. Nathan v. Duncan, 113 Ga. App. 630, 149 S.E.2d 383 (1966); King v. Adams, 113
Ga. App. 708, 149 S.E.2d 548 (1966); Barlow v. Rushin, 114 Ga. App. 311, 151 S.E.2d
199 (1966.); Southern Ry. v. Grogan, 113 Ga. App. 451, 148 S.E.2d 439 (1966); Hard-
wick v. Price, 114 Ga. App. 817, 152 S.E.2d 90 (1967).

59. Sutker v. Pennsylvania Ins. Co., 223 Ga. 58, 153 S.E.2d 540 (1967), (insufficient
petition for reformation of contract); Parks v. Bentley, 222 Ga. 835, 152 S.E.2d
864 (1967), (disallowance of claims in receivership); Patterson v. Bailey, 222 Ga.
422, 150 S.E.2d 645, (1966); Wood v. Elliott, 222 Ga. 422, 150 S.E.2d 682 (1966),
(location of boundary lines); Kinnon v. Mercer, 222 Ga. 318, 149 S.E.2d 685 (1966),
(an action for declaratory judgment is not per se an equity proceeding).

60. Gay v. McTimer, 114 Ga. App. 489, 151 S.E.2d 776 (1966).
61. Wadler v. Okarma, 114 Ga. App. 275, 150 S.E.2d 846 (1966); Avera v. G.A.C. Fin.

Corp., 113 Ga. App. 509, 148 S.E.2d 662 (1966); Payne v. Larson, 114 Ga. App. 594,
152 S.E.2d 428 (1966).

62. GA. CODE ANN. §6-805 (g) (Supp. 1966).
63. Holloway v. Poppell, 114 Ga. App. 531, 152 S.E.2d 4 (1966).
64. Weatherford v. Weatherford, 114 Ga. App. 223, 150 S.E.2d 713 (1966).
65 114 Ga. App. 671, 152 S.E.2d 631 (1966).
66 Haygood v. Stevenson Co., 114 Ga. App. 335, 151 S.E.2d 462 (1966).
67. Wright v. Wright, 222 Ga. 777, 152 S.E.2d 363 (1966) ; Cloer v. Life & Cas. Co., 222

Ga. 798, 152 S.E.2d 857 (1966); Howard v. Shurling, 222 Ga. 678, 151 S.E.2d 762
(1966) ; Weston v. City Council of Augusta, 114 Ga. App. 804, 152 S.E.2d 700 (1966);
Graham v. Clark, 114 Ga. App. 825, 152 S.E.2d 789 (1966), where a motion to strike
illegally admitted evidence was timely so long as it was made before the case went
to the jury even though no other objection was made.

68. American Ins. Co. v. Guest, 114 Ga. App. 775, 152 S.E.2d 794 (1966); Masonry Sales
& Serv., Inc. v. Hopper, 114 Ga. App. 506, 151 S.E.2d 879 (1966).
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court, in order that justice be done, considered the constitutionality of a
statute which had not been enacted at the time of trial.69

The supreme court dismissed an application for certiorari where counsel
did not comply with requirements for the certificate as set out in the Su-
PREME COURT RULE 53.70

There were a number of cases where the appeal was taken from a judg-
ment overruling or sustaining general demurrers. Since the Civil Practice
Act, which became effective September 1, 1967, has abolished the use of
demurrers, pleas and exceptions for insufficiency of pleadings any interest
in these cases would be academic only and they have therefore been omitted
from this survey.

69. Calhoun v. State Highway Dep't, 223 Ga. 65, 153 S.E.2d 418 (1967).
70. Ogletree Hatchery, Inc. v. John W. Eshelman & Sons, Inc., 222 Ga. 634, 151 S.E.2d

710 (1966).


