
LOCAL GOVERNMENT LAW

By R. PERRY SENTELL, JR.*

In these times of turbulence and days of change-even sometimes, one
suspects, change for the sake of change-it would be most surprising if
local governments had escaped the clamor for reform. They have not; in-
deed, they have become the prime targets of many of the reformers. Thus:
"Unless local government is revitalized, our political and economic sys-
tems, as we now know them, will have little chance to solve public problems
effectively. Governments of yesteryear must be remodeled to fit not only
today's, but also tomorrow's needs."'

Agreeing that things can and should be better than they are in the local
government sphere, the obligation of the critic to know exactly what is
happening day by day has not changed. The reformer still, if he is to shed
more light than confusion, must be informed. He must be informed not
simply upon foreseeable problems and solutions of tomorrow, but also
upon the grass roots issues with which state courts and legislatures are
wrestling daily. Information on both these levels is essential for the in-
formed reformer.

As these annual surveys continue to point up, the task of keeping in-
formed on the latter level is almost overwhelming. Even selectively, the
developments are numerous, this year's installment being no exception.
A total of 51 court decisions are here treated, being arranged in the usual
manner by loose classification into the major categories of "muncipalities"
and "counties," and further into more specific subject-matter niches.2 The
treatment of legislation focuses upon some 18 measures, again loosely classi-
fied as to subject-matter. Attention here, of course, can be devoted only
to what are considered some of the more important of these measures; not
surveyed are local and special enactments, population statutes, and resolu-
tions proposing amendments to the constitution not submitted to the voters
during the survey period. The constitutional amendment which is surveyed
is one of general application approved by the voters in the November 1966
general election.

I. COURT DECISIONS
A. MUNICIPALITIES

1. INCORPORATION AND ANNEXATION

An appropriate starting point for this year's survey is provided by several
court decisions revolving around the basics of a municipality; viz., its ex-
istence and the expansion of its boundaries to include additional territories.

*Associate Professor of Law, University of Georgia School of Law. A.B., University of
Georgia, 1956, LL.B., 1958; LL.M., Harvard Law School, 1961. Member of the
Georgia Bar.

1. CHAMBER OF COMMERCE, MODERNIZING LOCAL GOVERNMENT 6 (1967).
2. The reader is cautioned that these classifications are entirely arbitrary.
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As to mere incorporation definitions, the Georgia courts have, in a series
of prior decisions, drawn questionable distinctions between "cities" and
"towns." 3 Of slightly different color, however, was one of the questions
presented to the court of appeals in the survey-period case of Wright v.
State.4 In this case, a criminal prosecution for arson, the applicability of a
particular statute depended upon whether the alleged act had been com-
mitted within a "city, town, or village." 5 Thus, the court was forced to
decide whether either of these characterizations could be stretched to in-
clude a trailer park located outside any incorporated municipality.6 Iso-
lating the term "village" for treatment, the court held that under the
statute in question that term would encompass "an assemblage of dwellings
or storehouses or combinations of both located in close proximity where
the burning of one would endanger the others to possible destruction by
fire." 7 Thus interpreted, the trailer park constituted a "village."'8

The most popular method of annexing additional territory to incor-
porated municipalities in Georgia is through local statutes enacted by the
General Assembly. 9 Although not required by Georgia law,10 many of these
local statutes include requirements that the annexation, prior to its ef-
fectiveness, be approved by referendum in the localities in question." Dur-
ing the survey period, such requirements gave rise to litigation in two in-
stances.

In Lee v. City of Jesup,12 one of the contentions was that general statutes
already exist providing for municipal annexation upon separately conducted
and computed elections inside and outside the municipality; 13 therefore

3. See a discussion of these decisions and their impact on material phases of Georgia
local government law in Sentell, Cities and Towns in Georgia: A Distinction with a
Difference?, 14 MERCER L. REV. 385 (1963). In 1964, the General Assembly apparently
attempted to minimize some of the court-drawn distinctions with the following pro-
nouncement: "Wherever the words 'city,' 'town,' or 'municipality' appear in the
statutory laws of Georgia, they shall be construed as synomous and the General
Assembly so declares this to be its intention in the use of these words and such
words shall be held to mean a municipal corporation as heretofore defined by
statutory law and judicial interpretation." Ga. Laws 1964, p. 170.

4. 113 Ga. App. 436, 148 S.E.2d 333 (1966).
5. The argument revolved around the trial court's failure to charge GA. CODE §26-2205

(1933): "Arson in the daytime (except in a city, town, or village) shall be punished
by a shorter period of imprisonment and labor than arson committed in the night."

6. The defendant was charged with arson in respect to the burning of one of the
trailers in the park.

7. 113 Ga. App. 436, 439, 148 S.E.2d 333, 336 (1966).
8. Judge Hall concured specially, but not on this point of the case.
9. For a historical treatment of both the statutory and case law development of muni.

cipal annexation in Georgia, see R. Sentell, The Law of Municipal Annexation in
Georgia: Evolution of a Concept?, 1 GA. L. REV. - (1967).

10. E.g., White v. City of Atlanta, 134 Ga. 532, 68 S.E. 103 (1910); Toney v. Mayor &
Council of Macon, 119 Ga. 83, 46 S.E. 80 (1903), appeal dismissed, 195 U.S. 625
(1904). See the discussion of this point in Sentell, The Law of Municipal Annexa-
tion in Georgia: Evolution of a Concept?, GA. L. Rav. - (1967).

11. See R. Sentell, The Law of Municipal Annexation in Georgia: Evolution of a Con-
cept?, 1 GA. L. REV. __ (1967).

12. 222 Ga. 530, 150 S.E.2d 836 (1966).
13. Apparently, the reference was to G,1. LAWS (1962), p. 119, but the argument appears

inaccurate.
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a local statute annexing territory upon a majority of the combined votes
of the insiders and outsiders was unconstitutional. 14 The local statute,
concluded the argument, was "contrary to general laws, including the Home
Rule Act of 1965."'15 Affirming the dismissal of the plaintiffs' petition, the
Georgia Supreme Court viewed the authority to create and alter municipal
systems of government as vested in the General Assembly by the constitu-
tion.' 6 The court concluded that "the Home Rule Act of 1965 does not
provide the sole method by which the General Assembly may amend a city
charter so as to change the city boundaries.' 7 Thus, the local annexation
statute was held valid.18

The second case, Richmond County Business Ass'n v. Richmond County, 9

presented an effort to enjoin the holding of a referendum under a local
annexation statute. 20 Here the Georgia Supreme Court bowed out on
grounds of mootness, pointing out that the elections in question had ad-
mittedly already been held, and that "a reversal on the ground that an
injunction should have been granted could not possibly require the trial
judge to enjoin the holding of those elections." 2'

The final case here to be noted unfolds a unique development in the
Georgia law of annexation. In 1965 the General Assembly enacted a resolu-
tion proposing the following amendment to the Georgia Constitution:

No territory located within the boundaries of Cobb County shall
be incorporated within the limits of any municipality, the major
portion of which is located outside the territorial limits of Cobb
County, without the approval of a majority of the qualified voters
of Cobb County voting in an election held on that question. 22

This remarkable resolution, therefore, revealed an effort to establish the
referendum requirement as a constitutional limitation on the legislature's
power of annexation, at least in this locality.

The case of Wilson v. Sanders23 presented a challenge to the method in
which this amendment was to be ratified. The arguments were that this
amendment was either local in nature, so that only the voters of Cobb
County should vote on it; or that it affected the entire state and should

14. This argument of unconstitutionally was based on GA. CONST. art 4, §1, para. 1
(1945), GA. CODE ANN. §2-401 (1948 Rev.).

15. 222 Ga. 530, 531, 150 S.E.2d 836, 837.
16. See Phillips v. City of Atlanta, 210 Ga. 72, 77 S.E.2d 723 (1953) ; GA. CONST. art. 15,

§1, para 1 (1945), GA. CODE ANN. §2-8301 (Supp. 1966).
17. 222 Ga. 530, 531-32, 150 S.E.2d 836, 838 (1966). The court noted that the 1965

statute expressly provides that no municipal boundaries are to be changed "except
by local act of the General Assembly or by such methods as may be provided
by general law." GA. LAws (1965)), p. 299.

18. Certiorari was denied by the United States Supreme Court in 87 S.Ct. 1307 (1967).
19. 222 Ga. 772, 152 S.E.2d 738 (1966).
20. The report of the case is quite brief, and the specific objections to the annexation

statute are not detailed; apparently, they were constitutional in nature.
21. 222 Ga. 772, 773, 152 S.E.2d 738, 739 (1966).
22. GA. LAws, 1965, p. 741.
23. 222 Ga. 681, 151 S.E.2d 703 (1966).
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be voted on by all the people. In either event, the argument ran, the de-
termination of a three-man board that the amendment was to be voted
on by residents of Cobb County and all municipalities in the state was
invalid.24 Dismissing the challenge, a majority of the supreme court held
that judicial power would not be exerted to hold up legislation in the
course of enactment,25 and that mandamus could not compel the three-
member board to make a different determination. 26 A strongly-worded
dissenting opinion27 argued that the board's determination was a violation
of the constitution, and that the amendment should be advertised and
submitted to all the voters of the state.28

2. PROPERTY

An unusually large number of cases arose during the survey period pre-
senting questions on various aspects of the municipality's relationship to
specified property of one type or another. These will now be considered.

Assuming the municipality's valid ownership of particular property,
wrongful damage to that property by another, of course, affords the munici-
pality a cause of action for the loss. In City of Albany v. Oxford Construc-
tion Co.,29 the municipality brought action against the company for the
severance of its natural gas supply line.30 Negligence on the part of the
company was alleged in failing to make proper inquiry of the municipality
or its public utilities department as to the location of the line and in fail-
ing to observe a map in the appropriate municipal office which showed
the line's location. Reversing the court of appeals,3 1 the supreme court
held these allegations sufficient to withstand a general demurrer.32 Dis-
tinguishing a prior decision in which reasonable investigation would not
have revealed the line,33 the court noted that here the negligence alleged
"is that the contractor was negligent in failing to go to the office of the

24. This "board" consists of the Governor, the Secretary of State, and the Attorney
General, and is charged by the constitution with the responsibility of considering all
amendments proposed to the constitution and determining their nature and how
they are to be advertised and ratified. GA. CONST. art. 13, §1, para. 1 (1945); GA.
CODE ANN. §2-8101 (Supp. 1966).

25. The court viewed the board's function as a part of the legislative process.
26. "Mandamus is ordinarily considered as a remedy for official inaction." 222 Ga. 681,

685, 151 S.E.2d 703, 705 (1966).
27. Id. at 685, 151 S.E.2d 703, 706 (1966).
28. The dissent termed the amendment a "monstrosity," and predicted that the court

would later be forced to hold it invalid if it were allowed to be so ratified. Id. In
the November 1966 general election the amendment was not ratified and thus failed
to become a part of the Constitution. This amendement is also treated in R. Sentell,
The Law of Municipal Annexation in Georgia: Evolution of a Concept?, 1 GA. L.
REv. (1967).

29. 221 Ga. 872, 148 S.E.2d 324 (1966).
30. The severance occurred as the construction company was doing excavation work for

the county.
31. 112 Ga. App. 654, 145 S.E.2d 737 (1965).
32. 221 Ga. 872, 148 S.E.2d 324 (1966).
33. Perry v. Ready Mix Concrete Const. Co., 66 Ga. App. 716, 19 S.E.2d 196 (1942).
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city's natural gas section and observe the location of all of the plaintiff's
gas lines."34 Thus, the petition was held to set forth a cause of action.

Two of the decisions dealt with the interesting point of the municipality's
disposition of property. McPherson v. City of Dawson35 challenged the
municipality's power to sell a recreation park and swimming pool under a
charter amendment authorizing the sale of any municipal real property.386

In a rather unclear opinion, a majority of the supreme court upheld the
power.3 7 First, the court noted case law to the effect that a municipality
must possess express authority to sell property held for "governmental or
public uses." 38 Next it observed a general statute39 which it interpreted to
authorize a municipality to sell "any property owned in its purely pro-
prietary capacity."4 0 Working, in some manner, between these two positions,
the court interpreted the charter amendment in question "to extend the
city's right to sell to include property dedicated and used for some special
public purpose."' 4' Thus, it could conclude that "the charter amendment
had the effect of conferring authority upon the city to sell the recreation
park and swimming pool property. '42

Perhaps the most charitable observation which might be made about the
majority's opinion in McPherson is that, in view of the interrelationship
between case law, general statutory law, and local statutory law presented
by the case, it is difficult to understand how the court avoided at least a
discussion of the constitution's prohibition of local or special statutes in
cases provided for by general law. 43 Only a shade less charitable is the
expression of the hope that the shortcomings of the court's opinion here
will prompt the devotion of serious attention to the uncertain status of the
law in respect to this important local government subject.

The other case, Mayor & Aldermen of City of Milledgeville v. Cranford,44

presented an action seeking to establish the existence of a lost deed from
the municipal governing authority to an individual for land which had
constituted municipal streets.4 5 Upholding a verdict for the plaintiff, the

34. 221 Ga. 872, 875, 148 S.E.2d 324, 326 (1966) [emphasis added].
35. 221 Ga. 861, 148 S.E.2d 298 (1966).
36. The charter amendment purported to grant almost complete discretionary power to

the municipal governing authority in this respect.
37. Chief Justice Duckworth and Presiding Justice Candler dissented without opinion.
38. See Harper v. City Council of Augusta, 212 Ga. 605, 94 S.E.2d 690 (1956); Kirkland

v. Johnson, 209 Ga. 824, 76 S.E.2d 396 (1953).
39. GA. CODE §69-203 (1933): "The council or other governing body of a municipalitv

has a discretion in the management and disposition of its property, and where it is
exercised in good faith, equity will not interfere therewith."

40. 221 Ga. 861, 862, 148 S.E.2d 298, 299 (1966).
41. Id.
42. Id. at 863, 148 S.E.2d 300 (1966).
43. GA. CONST. art. 4 §1, para. 1 (1945), GA. ConE ANN. §2-401 (1948 Rev.). See City of

Atlanta v. Hudgins, 193 Ga. 618, 19 S.E.2d 508 (1942).
"The state legislature has complete control over the sale and distribution of

municipal property, subject only to constitutional provisions relating to local and
special legislation." C. RHYNE, MUNICIPAL LAW 379 (1957).

44. 113 Ga. App. 574, 149 S.E.2d 193 (1966).
45. These streets had lain within and adjacent to lands of the plaintiff's deceased.
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court relied upon a local statute authorizing the municipal governing
authority to convey streets, sidewalks, and the like, as well as evidence
that the deed bore the signatures of the mayor and clerk of the municipality,
and a "seal" below their signatures.46 "The absence of the bylaw or resolu-
tion authorizing such conveyance would not adversely affect the plaintiff's
case .... "47

The most common problem arising during the period under observation
consisted of conflicting claims of the municipality and a private individual,
both asserting rights to the same property. In solving this problem, the
courts were often forced to deal with the sufficiency of evidence or allega-
tions of a dedication of the property to the municipality.48 The typical
case was one in which the municipality was contending that an individual
was obstructing a public street. For instance, in Moon v. City of Conyers49

the Georgia Supreme Court upheld the sufficiency of a petition alleging
that continuous public use of property as a public street for more than 40
years and municipal maintenance and repair of the street during that
period of time, was sufficient to show an implied dedication of the street
by its prior owner and a right in the municipality to enjoin the defendant
from trespassing there.50 Explaining that dedication of property to the
municipality required no particular form, the court held it unnecessary for
the municipality to detail the use of the street by the public or the specific
time when the street was first so used. Moreover,

the failure to allege any specific person who dedicated the property
is immaterial since implied dedication is shown by acquisence on
the part of the prior owner of the property and of adjoining prop-
erty owners in the public use of the property as a street.51

Again, in Young v. Sweetbriar,5 2 the court upheld a petition alleging that
the owner of a tract of land had dedicated a public street by recording a
plat of a subdivision designating the street, and selling lots by reference
to the plat, and that the street had been accepted by the municipality. This
was a sufficient allegation of dedication to state a cause of action to enjoin
the defendant's obstruction of the street.53

46. The court referred to the seal as the "corporate seal." 113 Ga. App. 574, 576, 149
S.E.2d 193, 194 (1966).

47. Id. at 576, 149 S.E.2d 194, 195 (1966).
48. "Dedication is the intentional setting apart of land by the owner for some public

purpose and must be made under circumstances clearly indicating an abandonment
of the soil by the owner exclusively to the public." RHYNE, supra, n. 43 at 364-65.

49. 222 Ga. 526, 150 S.E.2d 873 (1966).
50. The court listed the two essentials for a valid dedication as the owner's intention

to dedicate to the public use, and the acceptance by the municipal governing
authorities for such use. Neither the intent nor the acceptance, however, had to be
expressed.

51. 222 Ga. 526, 529, 150 S.E.2d 873, 875 (1966).
52. 222 Ga. 262, 149 S.E.2d 474 (1966).
53. In passing, the court noted that once a dedication had been made and the street

accepted, the original owner could not revoke the dedication by a sale of the land
in question. Id. at 266, 149 S.E.2d 477.
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The reverse side of the dedication picture was painted by the petitioner
in Sharpe v. Rives,5 4 an action seeking to enjoin the municipality's order
to abate the obstruction of an alleged public street.55 By alleging possession
of and residence upon the land in question, the absence of any conveyance
or dedication to the public, the absence of municipal maintenance of the
land, and private occupation of the land for 30 or 40 years, the petitioner
was successful. 56 The existence of the alleged street only upon the plan of
the municipality, minus an opening of the street, was held insufficient to
enable the municipality to abate its obstruction. 57

Finally, in Central of Ga. R.R. v. City of Mettcr,58 the railroad company
was attempting to enjoin an alleged continuing municipal trespass. 59 During
the trial, in order to show an original dedication of the property in ques-
tion, the municipality was allowed to introduce into evidence a specified
plat. Holding that this constituted error on the part of the lower court,
the supreme court pointed out that the plat purported to have been made
prior to the issuance of the municipal charter. Accordingly, as the munici-
pality had not then been in existence, the plat would have been completely
unauthorized.60 Its admission into the evidence, therefore, was illegal. 61

3. LEGISLATION

Many important municipal matters in Georgia are handled by the Gen-
eral Assembly. As powerful as the legislature is in performing this function,
it is not all-powerful; limitations do exist.62 One of the limitations upon
this power is the constitution's commandment that "no special law shall be
enacted in any case for which provision has been made by an existing general
law."63 Traditionally the Georgia Supreme Court has been fairly vigorous
in interpreting this commandment, holding that no actual conflict between
the special and general statutes is necessary in order to condemn the special
statute, and that even superficial treatment of a subject-area by the general
statute will work the constitutional invalidation. 64

54. 222 Ga. 204, 149 S.E.2d 70 (1966).
55. The municipality had determined the alleged obstruction to constitute a nuisance

and had directed the marshal to enter the premises.
56. At least to the extent of stating a cause of action.
57. "There must be a street to be obstructed, before the structure alleged to be an

obstruction amounts to a nuisance." 222 Ga. 204, 207, 149 S.E.2d 70, 72 (1966).
58. 222 Ga. 74, 148 S.E.2d 661 (1966).
59. The trespass was allegedly being committed on the railroad's right of way within the

municipal limits.
60. The court explained that the plat "could not be used without other testimony or

evidence to show a proposed planned dedication by the original owner .... 222 Ga.
74, 75, 148 S.E.2d 661, 662 (1966).

61 The railroad's petition was held to state a cause of action.
62. Many of these limitations are discussed in P. SENTELL, HANDBOOK FOR GEORCIA

LIGISLATORS (4th ed. 1963).
63. GA. CONST. art. 4, §1, para. 1 (1945), GA. CODE ANN. §2-401 (1948 Rev.). For a dis-

cussion of this requirement, see SENTELL, supra, n. 62 at 85. For a treatment of its
history and an important "exception" to it, see Sentell, The Validity of Statutes Per-
taining to Georgia County Commissioners: An Exercise in Constitutional Interpreta-
tion, 15 MERCER L. REV. 258 (1963).

64. E.g., City of Atlanta v. Hudgins, 193 Ga. 618, 19 S.E.2d 515 (1942).
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With this background, one may find the court's decision in Billingslea v.
Flynt65 mildly surprising. Being challenged was a municipal ordinance
which penalized inviting, enticing, or addressing others to places for "im-
moral purposes." 66 The reason for the challenge was a general statute which
penalized solicitation for purposes of prostitution.67 Did the municipal
ordinance invade the realm of the general statute? Denying the obvious, the
court answered in the negative and thus sustained the validity of the ordi-
nance. The court explained that the ordinance was much broader in cov-
erage than the general statute and would penalize one for any act contrary
to good morals. The court further stated that the gist of the ordinance is
different from that of the statute; the ordinance was concerned with "lead-
ing astray" and the statute with "assisting or aiding another person in
prostitution or lewdness." 68 If the court here did not stray from the "sub-
ject-matter test" and onto the path of "actual conflict," it came exceedingly
close.

The court of appeals faced a similar situation in Dubose v. City of Lump-
kin.69 Here a municipal ordinance requiring the annual registration of
automobiles in the municipality and the payment of a registration fee was
challenged as special legislation within the constitution's prohibition.70

Again upholding the ordinance, the court noted that the general statute
in question, providing for state automobile registration, contained a clause
expressly denying legislative intent to prevent such municipal action. 71

Consequently, the general statute constituted "an expressed power to pro-
vide for a separate registration of vehicles with municipalities by the owners
residing in such municipalities." 72

The Dubose case raises the question whether under the constitution's
prohibition the General Assembly possesses the power to legislate upon a
subject and then expressly to permit municipalities to do the same. Perhaps
it was the complexity of this basic question which prompted the court to
carefully note that the validity of the general statute was not here in issue. 73

Questions of legislation can arise exclusively at the municipal level and
independently of enactments by the General Assembly. For instance, in
City of Atlanta v. East Point Amusement Co.,74 the municipality attempted

65. 222 Ga. 444, 150 S.E.2d 678 (1966).
66. Id. at 445, 150 S.E.2d at 679. The petition in the case was for a writ of habeas corpus.
67. GA. CODE §26-6201 (1933).
68. 222 Ga. 444, 446, 150 S.E.2d 678, 680.
69. 113 Ga. App. 297, 147 S.E.2d 837 (1966).
70. The stated penalty for failure to comply with the ordinance was a $5.00 fine.
71. GA. CODE ANN. §68-1728 (1957 Rev.).
72. 113 Ga. App. 297, 298, 147 S.E.2d 837, 838. A slight gap exists, which the court did

not bother to bridge, between the denial of an intent to prevent and the expres-
sion of an intent to permit.

73. However, the court did not mention this question in its opinion, and purported to
rest its refusal to consider the validity of the general statute on the point that no
such attack had been made on the statute in the trial court.

74. 222 Ga. 774, 152 S.E.2d 374 (1966).
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to deny the validity of a zoning ordinance on the ground that the mayor,
after approving the ordinance in proper form and filing it for record with
the municipal clerk, had recalled the ordinance from the clerk and vetoed
it. 75 Refusing to adopt the municipality's position, the Georgia Supreme
Court noted that the general rule at the state level prevented the governor
from withdrawing his consent to a statute once it had passed beyond his
control. 76 This rule, concluded the court, should also be applicable to mu-
nicipal ordinances; thus the ordinance in question was declared valid
municipal legislation. In marching to this conclusion, the court stiff-armed
the municipality's contention that by urging the mayor to recall and veto
the ordinance, the plaintiff property owner had waived his right to have
the ordinance declared valid:

Since the adoption and approval of such zoning ordinance was
legislative action affecting all citizens of the city, it is clear to us
that the applicant therefore could not thereafter by waiver or other-
wise nullify repeal or render it ineffective as a valid city ordinance
simply because he owned the property directly affected thereby.77

4. CONTRACTS

Unauthorized municipal purchasing contracts are ordinarily of no ef-
fect, 78 the general principle being that one who deals with a municipality

does so at his peril and is presumed to know of whatever limitations exist
upon the municipality's power.79 Indeed, "the question of power should
be examined in every case with careful reference to the language of perti-
nent constitutional, statutory and charter provisions, including those con-
stituting special limitations upon the power."80 These general principles
were well pointed up in the survey-period case of City of Jonesboro v. Shaw-
Lightcap, Inc.,s1 an action against the municipality for services performed

under a sidewalk paving contract. 82 Looking directly to the charter author-
ization for municipal contracts, the court noted that this authority was
vested in the mayor and council as a body.83 It further noted that the
plaintiff's petition in the case alleged that the municipality had entered
the contract in question "by and through its mayor."8 4 By applying the

75. The existence of the mayor's veto power itself can be a question of considerable
concern: "In some municipal corporations the mayor has the veto power. Customarily
it is limited to 'legislative' matters, but in a number of cases courts have con-
strued the power more broadly." C. ANTIEAU, THE LAw OF MUNICIPAL CORPORATIONS
303 4th ed. 1964).

76. See Floyd County v. Salmon, 151 Ga. 313, 106 S.E. 280 (1921).
77. 222 Ga. 774, 777, 152 S.E.2d 374, 377.
78. See Sentell, Some Legal Aspects of Local Government Purchasing in Georgia, 16

MERCER L. REV. 371 (1965).
79. See Sentell, Local Government Law, 17 MERCER L. REV. 126, 130-31 (1965).
80. J. FORDHAM, LOCAL GOVERNMENT LAw 958 (1949).
81. 112 Ga. App. 890, 147 S.E.2d 65 (1966).
82. Work had allegedly been completed and the municipality had rejected repeated

demands for payment by the plaintiff.
83. 112 Ga. App. 890, 892, 147 S.E.2d 65. 67.
84. Id. at 891, 147 S.E.2d at 66.
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general principles of municipal contract law, the court concluded that the
petition failed to allege the existence of a contract within the range of the
charter authorization.8 5 Consequently, it held that the lower court had
erred in overruling the municipality's motion to dismiss the action.

An apt example of a general statutory limitation upon the municipal
power to contract is afforded by the proscription that "one council may
not by an ordinance bind itself or its successors so as to prevent free legis-
lation in matters of municipal government."8 6 This limitation was utilized
by the Georgia Supreme Court in Glendale Estates, Inc. v. Mayor & City
Council of Americus,8 7 an action to enjoin the municipality from charging
a minimum monthly water rate to each "pad" within a mobile home park
being supplied through a master water meter. The municipality's actions
were alleged to violate an agreement which it had made with the plaintiff-
owner of the park prior to its annexation within the municipality, and
prior to the owner's installing a water main from the municipal system to
the park.88 Dismissing the plaintiff's petition, the court pointed out that
the fixing of water rates is a "legislative and governmental power, '8 9 and
thus an agreement concerning these rates would be an ultra vires one, not
binding upon the municipality. Accordingly, the municipality was free to
alter the terms of its agreement with the plaintiff. 90

As crucial as charter limitations are upon the municipal contracting
power, still, unique situations can arise. For instance, in Johnson v. City
of Alma 91 the court refused to enjoin the execution of a franchise agree-
ment between the municipality and a gas company for the construction of
natural gas lines within the municipality. The petition for the injunction
rested upon the allegation that the agreement was void because it had not
been adopted in accordance with requirements in the municipal charter.92

The court's reason for rejecting the petition was based upon the point that
the charter in question had been held invalid in prior litigation; thus, the
municipality, "in granting a franchise ... is not required to comply with
the provisions of that charter."93

85. "The major acting alone was without authority to bind the city." Id. at 892, 147
S.E.2d at 67.

86. GA. CODE §69-202 (1933).
87. 222 Ga. 610, 151 S.E.2d 142 (1966).
88. The alleged agreement was that the municipality would not charge the plaintiff for

use of water in excess of the amount shown on the master meter.
89. 222 Ga. 610, 612, 151 S.E.2d 142, 144. The rate itself was held by the court to con-

stitute a purchase price and not a tax.
90. The court also noted the principle that courts will not interfere with the munici-

pality's management of its business affairs except in clear cases of mismanagement or
fraud.

91. 222 Ga. 272, 149 S.E.2d 661 (1966).
92. Requirements noted included advertisement and performance bonds. The court also

rejected the arguments that the agreement was unconstitutional and that it ex-
empted the gas company from the payment of taxes.

93. 222 Ga. 272, 275, 149 S.E.2d 661, 664.
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5. PowERs

Here to be surveyed are three decisions by the Georgia Court of Appeals
having practically nothing in common except that each of the contests in
which they were rendered posed a basic issue as to the municipality's power
to take the action in question.94 The issue in Ross v. City of Lilburn95 was
whether the municipality's use of an improperly marked police vehicle
would void an otherwise valid arrest and conviction in the municipal
mayor's court.96 Conceding that the lack of vehicle identification causing
injury would give rise to a civil action against the municipality,97 the court
nevertheless could not agree that it would serve to void the arrest. At least
the court hedged that this was true when the defendant did not contend
"that he was ignorant of the identity of the officers or that any act on his
part was caused by his ignorance of their identity."98 Consequently, the
municipal arrest was allowed, and the conviction was upheld.

In Bazelle v. Mayor & Council of the City of Athens,99 the challenge to
municipal power went both to lack of jurisdiction in the recorder's court
and to the unconstitutionality of an ordinance adopting a building code.100

A majority of the court held that prior to the defendant's violation of the
ordinance it had been amended so as to confer jurisdiction upon the record-
er's court, and that the attacks upon the ordinance itself were too indefinite
to raise any question for decision. 1 1 Accordingly, the defendant's conviction
of a violation of the building code was sustained.

Of an entirely different nature was the contention presented in Webb
v. Whitley,10 2 an action by the widow of a municipal fireman in which
she was seeking an increase in the pension she was receiving from the mu-
nicipality, as well as the payment of additional sums. 10 3 Holding that
whatever rights the widow possessed were entirely derivative from those of

94. Questions as to municipal powers can arise in any context. "The question of the
existence or nonexistence of any specific power in the case of any particular public
corporation can be answered only by examining and interpreting the charter as
thus defined." As thus defined, the charter includes "the creative act setting up the
corporation, whether the act be general or special, together with all other laws, both
statutory and constitutional, relating to the corporation and its rights, duties, powers,
privileges, etc." E. STASON & P. KAUPER, MUNICIPAL CORPORATIONS 105 (3rd ed. 1959).

95. 114 Ga. App. 428, 151 S.E.2d 490 (196).
96. Marking requirements for police vehicles are contained in GA. CODE ANN. §68-1707

(Supp. 1966).
97. See Poole v. City of Louisville, 107 Ga. App. 305, 130 S.E.2d 157 (1963), See the dis-

cussion of this case in Sentell, Local Governmtnt Law, 15 MERGER L. REV. 105, 113
(1963).

98. 114 Ga. App. 428, 151 S.E.2d 490, 491.
99. 113 Ga. App. 776, 149 S.E.2d 724 (1966).

100. The code adopted by the municipal ordinance was designated the "Southern Stan-
dard Building Code." Id.

101. Chief Judge Felton, concurring specially, thought the attacks sufficiently definite
but that the ordinance was constitutional. 113 Ga. App. 776, 777, 149 S.E.2d 724,
725.

102. 114 Ga. App. 153, 150 S.E.2d 261 (1966).
103. The original municipal pension act had been enacted in 1924, and the petitioner's

husband had served as a municipal fireman from 1912 until 1947.
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her husband prior to his retirement, 10 4 the court probed the extent of the
husband's interest.105 Noting that some two years prior to his retirement the
husband had signed an authorization for the municipal comptroller to
deduct pension payments from his salary under the municipal pension
statute as amended, the court held this to be consent to change the pension
rights which had originally been vested in the husband.10 6 Thus, "his con-
sent was effective to change her contingent rights also."'1 7 The court,
therefore, affirmed the lower court's denial of the widow's application.' 0 8

6. SCHOOLS

Several contests involving municipal school systems were paraded before
the appellate courts during the survey period. These contests will be noted
here.109

1. J. Black & Co. v. City of Atlanta"0 presented an action on a school
construction contract."' Although it never reached the merits of the case,
the court of appeals was forced to decide a number of questions in determin-
ing the manner in which the action should have been brought. First, be-
cause both the municipality and the municipal board of education were
consignatories to the contract, they were both held necessary parties de-
fendant to an action on it.112 Second, because the municipal board of edu-
cation did not constitute "a legal entity,"' 1 3 the only method of joining
it as a defendant in the case was by "suit against all of the individual mem-
bers constituting the board."" 4 Finally, however, the plaintiff construction
company was instructed that these members must be those who were board

104. She was not, the court held, in the position of a third party beneficiary obtaining
a vested right upon the issuance of an insurance policy.

105. The court did hold the husband's right to a pension from the municipality to be
a vested one.

106. A change of the 1924 pension act in 1945 had increased the amount of contributions
the husband must make to the pension fund and had reduced the monetary amount
which he wais entitled to receive, but, the court said, it had also made different and
additional benefits available to him. "Thus the consent given by pensioner's husband
was valid and effective to change rights vested in him prior to the 1945 amendment."
114 Ga. App. 153, 157, 150 S.E.2d 261, 265.

107. Id.
108. Certain constitutional protections to which the petitioner had claimed entitlement

were available for the protection of only vested and not contingent interests, said the
court. Id. at 159, 150 S.E.2d at 266.

According to the writers, little in the way of general principles can be discovereo
here: "The rules governing the amount of pensions vary considerably according
to the applicable pension law." C. RHYNE, MUNICSPAL LAW 205 (1957).

109. "Where school boards are but departments of local governmental entities, such
as cities and counties, without independent corporate existence, their affairs are
more properly treated with those of municipal corporations and counties." 3A
C. ANTIEAU, LOCAL GOVERNMENT LAW §30c.01 (1967).

110. 114 Ga. App. 457, 151 S.E.2d 824 (1966).
Ill. The contract for the construction of the school was made in 1961.
112. Moreover, "where the parties are joint contractors the the suit must be brought

against all." 114 Ga. App. 457, 151 S.E.2d 824, 826.
113. Id. at 457, 151 S.E.2d at 825. It had been given no statutory authority to sue or

be sued in' its own name.
114. Id. at 457, 151 S.E.2d at 825.
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members at the time the action was brought and not those who were mem-
bers at the time the contract was entered into.115 After all,

[I]t was not the individuals concerned who assented to the con-
tract with the plaintiff in the first instance, but the continuing
organization known as a board of education, acting through those
who comprised its membership at that time. 116

With these directions, hopefully, the plaintiff would know better the next
time around. For the present, however, his petition was dismissed on general
demurrer.

Still another contract action which bit the dust on general demurrer
was that brought against the municipal board of education in Board of
Educ. of City of Waycross v. Bates." 7 Here the father of a student brought
action to recover for medical services and expenses incurred in the treat-
ment of his son who was injured while playing in a high chool football
game."18 The basis of the suit was an alleged representation on the part of
the board that it had procured insurance adequate to cover all medical
expenses resulting from such injuries," 9 when actually the policy in ques-
tion contained a one-year limitation. 20 The court's rejection of the suit
was based on several stated grounds. Because this was an action on an im-
plied contract rather than the insurance policy itself, the court could bring
in the rule that a municipality was without authority to expend tax funds
for such a purpose.1 1 Moreover, the board's representation that it had
procured an adequate policy constituted only the expression of a legal opin-
ion which, again, it was without authority to make. 122 Indeed, the plaintiff
should have investigated the policy in order to determine its provisions
and limitations. Finally, even assuming authority in the board, the plaintiff
had failed to allege actual authority in the board, the plaintiff had failed to
allege actual reliance on the representation as the consideration for the
contract upon which he brought his action. 23 For all these reasons, the
petition was held insufficient. 124

115. The court explained that the former members of the board would have "no
part in deetrmining any actions the board may decide to take in defending the suit
or otherwise carrying on its business." Id. at 458, 151 S.E.2d at 826.

116. Id.
117. 114 Ga. App. 343, 151 S.E.2d 524 (1966).
118. These included services rendered by the team physician and a later operation by a

specialist.
119. This representation was alleged to have been made prior to the injury, but no

evidence of a policy had been supplied to the plaintiff.
120. L.e., it covered only expenses incurred within one year from the date of the injury.
121. The only purposes for which tax funds could be spent for the operation of an

independant school system, said the court, were those which could be termed
"educational." 114 Ga. App. 343, 345. 151 S.E.2d 524, 526. The court pointed out
that it did not have to decide "whether the defendant had authority to carry this
particular type of insurance, or whether its procurement thereof waived any gov-
ernmental immunity it might have had to the extent of the face amount of the
policy .. " Id.

122. An expression, too, upon which the plaintiff had no right to rely.
123. Thus, it was immaterial that some of the arrangements for the operation had been

made by the team physician.
124. The court thus reversed the holding of the lower court.
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The final two cases to be mentioned in this section revolve around the
relationship between the Minimum Foundation Program of Education
Act 1 2 5 and the state's independent school systems. Under the Act, local
school systems are required to furnish local funds to support their programs
of education according to a formula. The Act isolates "independent school
systems within a county," so as to require them to furnish more local funds
than county school systems and thus receive less from state funds.1 2 6 In
the first case, Rice v. Cook,127 officials of the Atlanta independent school
system sought to have the court declare the above provision inapplicable
to that system because it was located in more than one county128 and thus
was not "located within a county" in the language of the statute.12 9 Re-
versing the lower court, the Supreme Court of Georgia refused to adopt

that interpretation of thd statute. In so doing the court noted the points
that the singular is to include the plural,130 that the Atlanta system would
otherwise receive no aid from the state at all, 13 ' and that all independent
school systems must be treated uniformly."32 More than this, however,

[t]he whole purpose of the law would be defeated by such a con-
struction. Ability to finance is the key, and this is blind to county
lines, except to use the county as the total unit in determining the
financial ability of each unit within the county. If a school system
is in more than one county, its pro-rata share of state funds may
be determined from its financial ability to pay in each county."'3

The other case, Ingram v. Payton,"4 forced the court into a decision on
the validity of the isolation itself. That is, the attack was directed to the

statute's differing treatment of county school systems and independent
school systems to the disadvantage of the latter."35 Requiring the indepen-
dent school systems to finance their programs of education to a greater

extent than the county systems was contended to constitute unreasonable

and inequitable classification."36 The court saw the question thus presented

125. GA. CODE ANN. §§32-601-657 (1952 Rev.).
126. GA. CODE ANN. §32-622 (1952 Rev.).
127. 222 Ga. 499, 150 S.E.2d 822 (166).
128. I.e., in both DeKalb and Fulton counties.
129. Therefore, the argument went, that system should receive more state aid than other

independent school systems under the statute.
130. "A county" was thus to include systems in more than one county, under GA. CODE

ANN. §102-102(4) (1955 Rev.).
131. No other provisions in the statute would apply to it.
132. To withdraw the Atlanta system from the statutory classification would violate the

uniformity principle.
133. 222 Ga. 499, 150 S.E.2d 822 (1966).
134. 222 Ga. 503, 150 S.E.2d 825 (1966).
135. Independent school systems "are required to put up funds calulated on the basis of

133 1/3% of the county equalized adjusted school property tax digest of all prop-
erty located within the territory of the independent school systems . . ." and county
school systems have their financial ability calulated on the basis of 100%. Id. at
509, 150 S.E.2d at 829.

136. The provisions alleged to be violated were the following: GA. CONST. art. I, §4, para.
1 (1945), GA. CODE ANN. §2-401 (1948 Rev.); GA. CONST. art. I, §1, para. 2 (1945),
GA. CODE ANN. §2-102 (1948 Rev.); GA. CONsT. art. I, §1, para. 3 (1945). GA. CODE
ANN. §2-103 (1948 Rev.).
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as whether there was a "rational basis"'137 for this difference in classifica-
tion. First, it noted in passing that the constitution itself, in various pro-
visions, treated county and independent school systems distinctly. 38 Then,
probing "factors that the General Assembly might have considered in mak-
ing this classification"'139 in the education statute, the court conjectured on
the following: independent systems are all located in municipalities where
there is greater taxable wealth, where there is greater wealth per pupil,
and where the only limitation on the power to tax is contained in the
municipal charter. Thus, "the classification here having a reasonable basis
does not offend the Constitution because it is not made with mathematical
nicety or because in practice it results in some inequality.' 40 In closing,
the court did suggest to the independent school systems the idea of appeal-
ing to the General Assembly.

7. LIABILITY

The municipal tort liability load of the appellate courts during the
survey period was unusually light.1 41 One development of considerable
interest did occur, however, and that will now be summarized.

Probably the one point in this entire subject area upon which the Georgia
Supreme Court and Court of Appeals have most often disagreed is that
of interpreting the notice requirement, the statutory requirement that prior
to bringing a tort action against the municipality the injured party must
present a written claim to it within six months of the event.' 42 The current
disagreement over the proper meaning of this statute arose from the fol-
lowing situation: The plaintiff was injured when her automobile struck a
ditch which had been dug across the street by the municipality. 43 Twice
within six months of this event the plaintiff appeared before the municipal
governing authority, orally informing it of the occurrence and describing
her injuries. Both times she was told by the officials that they wished to
settle her claim without litigation, and would do so when her complete
medical information was furnished which, as she had already informed
them, her doctor had said would not be available for some months. Less
than two months following the expiration of the statutory period, the
plaintiff submitted to the authority her written claim, including her doctor's

137. 222 Ga. 503, 508, 150 S.E.2d 825, 828.
138. The provisions of the 1945 Georgia Constitution noted by the court were the follow-

ing: art. VIII, §5, para. 1, GA. CODE ANN. §2-6801; art. VIII, §7, para. 1, GA. CODE
ANN. §2-7001; art. VIII, §12, para. 1, GA. CODE ANN. §2-7501; art. VII, §1, para. 4,
GA. CODE ANN. §2-5404.

139. 222 Ga. 503, 511, 150 S.E.2d 825, 830.
140. Id.
141. For a review of the subject in detail, see P. SENTELL, TiE LAW OF MUNICIPAL TORT

LIABILITY IN GEORGIA (2nd ed. 1967).
142. This notice is required by GA. CODE ANN. §69-308 (1957 Rev.), and is discussed

in detail in P. SENTELL, supra, n. 141 at 134. The disagreement between the courts
is again noted in SENTELL, LOCAL GOVERNMENT LAW, 17 MERCER L. REV. 126, 132-33
(1965).

143. The ditch had been dug in laying a water pipe but had allegedly been improperly
filled.
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statement of her injuries and expenses. The municipality denied liability
on the ground that the written claim had not been presented within the
six-month period. Did these allegations state a cause of action sufficient
to withstand a general demurrer?

Reversing the trial court's dismissal of the petition, the court of appeals
in Holland v. City of Calhoun,144 first noted that the function involved
was one which could entail municipal tort liability,145 and that the plain-
tiff had contacted the proper authorities with her complaint. 46 Further,
the purpose of the statute had here been served; i.e., the municipality had
received information within six months sufficient for it to investigate the

claim. Still, this information had not been given in writing; and the ques-
tion was thus whether the municipality's actions here had estopped it from
relying upon that requirement. Answering in the affirmative, the court

concluded that

the plaintiff's position was prejudiced by reliance on statements
which it was within the authority of the board of aldermen to
make to the extent that it would be fraudulent to deny the claim
merely on the proposition that the notice was not given in writing
before the expiration of 6 months. (emphasis added).147

Accordingly, the petition was held to state a cause of action.

Granting certiorari, the supreme court reversed the court of appeals and
held the plaintiff's petition insufficient to withstand the general demur-
rer.' 48 The court did not disagree with the court of appeals on the point
that municipalities may be estopped by actions of their governing authorities

in some instances; viz., those instances in which the actions are within the
charter powers of the municipality but exercised in an irregular manner.149

Where the court of appeals went wrong, however, was in failing to inquire
whether this case constituted one of those instances. And, upon proper
inquiry, it was not; rather, it was one of those instances in which the actions
of the governing authority were completely ultra vires of its charter pow-
ers.150 Consequently,

144. 114 Ga. App. 51, 150 S.E.2d 155 (1966).
145. For a discussion of the municipality's liability for negligence in the maintenance of

water systems, see P. SENTELL, supra, n. 141 at 22. This would seem more likely to be
considered a street defect case, however. See P. SENTELL, supra, n. 141 at 55.

146. The court was here distinguishing the case of Peek v. City of Albany, 101 Ga. App.
564, 114 S.E.2d 451 (1960), in which it had assumed without deciding that the
municipality could be estopped on this point. See SENTELL, supra, n. 141 at 152.

147. 114 Ga. App. 51, 53, 150 S.E.2d 155, 157. The court saw this as a case of "equitable
estoppel."

148. City of Calhoun v. Holland, 222 Ga. 817, 152 S.E.2d 752 (1966).
149. The court cited in particular City of Summerville v. Georgia Power Co., 205 Ga.

843, 55 S.E.2d 540 (1949.).
150. As to ultra vires actions, the court relied upon GA. CODE §89-903 (1933): "Powers of

all public officers are defined by law, and all persons must take notice thereof. The
public may not be estopped by the acts of any officer done in the exercise of a
power not conferred."
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[t]he City Council of Calhoun had no right to waive the require-
ments of Code Ann. sec. 69-308 that written notice must be given
a municipal corporation of any claim for money damages against
it, within six months of the happening of the event upon which
the claim is predicated, and the City of Calhoun could not be
estopped by representations of the City Council made to the plain-
tiff in the present case.' 51

Thus concludes the most recent round of disagreement between the
Georgia appellate courts upon the meaning of this particular statute in
respect to municipal tort liability.1 2

B. COUNTIES

1. TAXATION

Although they deal with distinct facets of the topic, the three supreme
court decisions here to be surveyed fit loosely within the taxation category.
Because the property tax continues to constitute "the mainstay of local tax
revenues,"' 5 3 perhaps discussion should begin with Undercofler v. Seaboard
Air Line R.R.5 4 Here the railroad company, owning property in 49 coun-
ties throughout the state, objected to the State Revenue Commissioner's
assessing this property for county and municipal ad valorem tax purposes
at a percentage of fair market value greater than that utilized in the coun-
ties and municipalities for the assessment of the property of other taxpay-
ers. 155 Agreeing with the railroad's contentions, the Georgia Supreme Court
condemned the Commissioner's assessment as "discriminatory and dispro-
portionate,"' 56 and held it violative of constitutional provisions prohibiting

151. 222 Ga. 817, 819, 152 S.E.2d 752, 754.
152. One other decision by the supreme court during the survey period might be noted

in this section on muncipal liability, but is not worthy of extended treatment. In
Hobbs v. City of Dublin, 222 Ga. 858, 152 S.E.2d 866 (1967), an action seeking to
hold the municipality in contempt for violation of a previously-issued injunction
against maintainng a nuisance, the court concluded that the trial judge's holding
that the municipality had violated the injunction and its order as to the actions
which the municipality must take to purge itself of contempt would afford the
plaintiff relief sought. The judge had not erred in failing to order other actions
when those actions had not been required by the first judgment.

For a discussion of the municipality's liability for the maintenance of a nuisance in
general, see P. SENTELL, supra, n. 141 at 115.

153. J. HELLERSTEIN, STATE AND LOCAL TAXATION 32 (2d ed. 1961). The property tax
has also been tagged "the largest source of of municipal tax revenue," 3 C. ANTIEAU,
LOCAL GOVERNMENT LAW §21.15 at 163 (1964); "the principle single producer of
local revenue," J. FORDHAM, LOCAL GOVERNMENT LAW 442 (1949); "the backbone of
the municipal tax structure," E. STASON & P. KAUPER, MUNICIPAL CORPORATIONs 584
(3d ed. 1959).

154. 222 Ga. 822, 152 S.E.2d 878 (1966).
155. GA. CODE ANN. §92-5902 (1961 Rev.) requires the railroad to make its property tax

return to the commissioner rather than to local tax authorities.
The commissioner had assessed the property in question at $18,700,000, and evidence

showed that if it had been assessed in the manner other tangible property was
being assessed in the counties involved the total assessment would have been only
$13,692,342.

156. 222 Ga. 822, 828, 152 S.E.2d 878, 883.
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such treatment of public utilities 57 and requiring uniform taxation. 158 The
turbulence of the times in respect to the law of property taxation in Georgia

was indicated by the court's pronouncement that

[T]his litigation comes at a difficult time, during a period when
efforts are being made to bring about, insofar as practicable, an
equalization throughout the state of the values of the various classes
of property subject to taxation in accordance with the uniformity
provision of our State Constitution .... The claim of lack of uni-
formity here is made during a time when legislation . . . which has
the effect of postponing a judicial decree . . . prevents efforts to
obtain uniformity among the various counties. In this situation
the commissioner's hands are tied. Yet, this affords no reason to
deny this taxpayer's constitutional rights. 159

Writers typically talk of the manner in which "the overworked ad valorem
property tax, at one time virtually the sole source of municipal revenues,
is now being supplemented by other sources." 160 One of the most popular
of these sources is the occupation or business tax. In 1964 the Georgia
legislature enacted a general statute expressly preempting the taxation of
life insurance companies to the state, but then authorizing municipalities
to levy "license fees" upon these companies, as well as taxes based upon
their gross direct premiums. 161 Prior to this time ,the General Assembly,
pursuant to authorization by a local constitutional amendment, had en-

acted a local statute empowering DeKalb County to assess business taxes
in unincorporated areas; and the county, by ordinance, had done so, The
survey-period case of Nash v. National Preferred Life Ins. Co.'

6 2 presented
the county's attack upon the validity of the 1964 statute and its contention
that this statute did not preclude its levy of business taxes upon life insur-

ance companies in its unincorporated areas.
Rejecting the county's argument that the statute violated the constitu-

tion's command of conformity of title and body, 163 the supreme court im-

plied preemption by the state from the title's declaration of purpose to
"provide a uniform policy.' 164 Thus the lack of express mention of pre-

emption in the title of the statute was immaterial. Rejected also was the

157. GA. CONST. art. VIII, §2, para. 4, GA. CODE ANN. §2-5504 (1948 Rev.).
158. GA. CONST. art. VII, §1, para. 3, GA. CODE ANN. §2-5403 (1948 Rev,). Also violated,

held the court, were the equal protection provisions of the Georgia and United
States Constitutions.

159. 222 Ga. 822, 829-30, 152 S.E.2d 878, 884. The court also rejected the arguments that
the counties and municipalities in which the property was located were necessary
parties to the action, and that the value of the property should have been placed in
issue.

160. E. STASON & P. KAUPER, supra, n. 153 at 584.
161. GA. CODE ANN. §56-1310 (1960 Rev). See SENTELL, LOCAL GOVERNMENT LAW, 16

MERCER L. REV. 147, 167 (1964).
162. 222 Ga. 14, 148 S.E.2d 402 (1966).
163. GA. CONST. art. III, §7, para. 8, GA. CODE ANN. §2-1908 (1948 Rev.).
164. 222 Ga. 14, 18, 148 S.E.2d 402, 406. "There could be no such uniform policy

established in this field unless total authority in this matter is preempted and placed
into one policy making body."
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contention that the statute referred to more than one subject matter; i.e.,
powers of both counties and municipalities. 165 Rather, the court said, it
"deals with the taxing of insurance company premiums and that alone is
the subject matter of the Act.' 66

To still another challenge, the court replied that

[T]he fact that the Act only empowers municipal corporations to
levy such taxes and fees and prohibits all other political subdi-
visions from doing so does not prevent there being uniformity
within the meaning of that term as defined by this court.167

What was here present, the court held, was a situation in which the
general statute of 1964 repealed by implication the county's prior tax
ordinance.' 68 But what of the point that this ordinance had seemingly been
bottomed by local constitutional amendment? "It must be kept in mind,"
the court cautioned, that the local constitutional amendment "only author-
ized the General Assembly to empower DeKalb County to enact such an
ordinance and was not a self-executing amendment."' 69

Finally, the county had argued that under prior court decisions the
powers of county commissioners are defined by special statutes rather than
general ones. 170 To this, the court responded that

[T]he principle which appellants cite the foregoing cases for is
not applicable to this case because here we have a situation which
only involves repeal by implication. . : . The instant case does not
present any question of whether there has been a special law en-
acted where there is an existing general law. 1 7'

Accordingly, the court upheld the validity of the 1964 statute and de-
clared DeKalb County unable to levy business taxes upon life insurance
companies.

Still another source of local government revenue, and thus legally akin
to taxation, is the assumption of indebtedness. Indeed, this source has been
tapped to such an extent 72 that today "every state places either constitu-

165. This also is a prohibition of GA. CONsT. art. III, §7, para. 8, GA. CODE ANN. §2-1908
(1948 Rev.).

166. 222 Ga. 14, 19, 148 S.E.2d 402, 406. Too, the court noted, the title of the statute con-
cluded with the phrase "and for other purposes."

167. Id.
168. The court noted its dislike of repeal by implication but that it would be given

effect when necessary.
169. 222 Ga. 14, 22, 148 S.E.2d 402, 408.
170. For a discussion of the decisions giving rise to this principle and the unsatisfactory

way in which it has been treated, see P. SENTELL, The Validity of Statutes Pertaining
to Georgia County Commissioners: An Exercise in Constitutional Interpretation, 15
MERCER L. REV. 258 (1963).

171. 222 Ga. 14, 22, 148 S.E.2d 402, 408.
172. "The amount of local debt outstanding grew from $18,830,000,000 in 1950 to

$51,412,000,000 in 1960. In 1950, local debt accounted for less than 7 per cent of
all governmental debt; in 1960, it accounted for over 14 per cent of such debt." L.
GOODALL, STATE REGULATION OF LOCAL INDEBTEDNESS IN THE UNITED STATES 1-2 (1964.).
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tional or statutory lmiits on the power of its local governments to incur
debt."'173 Hardly were these limitations cold on the page, however, before
efforts were instituted for their avoidance, the most popular of these
efforts constituting the revenue bond.174 The popularity of the revenue
bond in Georgia is indicated by its special recognition in the constitution 173

and by the statutory detail devoted to it.' 76

That the county is not completely uninhibited in issuing revenue bonds,
however, was the point made by a majority of the supreme court in Smith
v. State.177 Here the court scrutinized a local amendment to the constitu-
tion, purporting to authorize the issuance of industrial revenue bonds by
Telfair County, and held the amendment invalid upon two counts. Taking
for its basic premise the point that revenue bonds must be issued for a
"public purpose,"'17  The court probed the language of the amendment
and concluded that although the bonds so authQrized might actually be
utilized for public purposes, this was not a requirement of the amendment:

This amendment would permit the county to issue bonds for a
purely private purpose; for example, to secure funds to construct
a building or plant to be leased to and occupied by an already
existing and operating business with a perfectly adequate building
which would perform the same functions, employ the same num-
ber of people, and add nothing in the way of industry, or alleviate
unemployment, or otherwise contribute to the public good. 79

Moreover, the court noted, the amendment also purported to exempt
the bonds and the property for which they were issued from county, state,

173. Id. at 18. In Georgia the restriction comes through a constitutional provision which,
in general, limits tre amount of debt which a county or municipality can incur
to 7 per cent of the assessed value of all the taxable property in the locality and
constitutes the assent of a majority of the qualified voters a prerequisite for the
county's or municipality's assumption of any new debt. GA. CONST. art. VII, §7, para.
1, GA. CODE ANN. §2-6001 (Supp. 1966).

For the sad plight of affairs which gave rise to this limitation in Georgia, see the
supreme court's opinion in City of Dawson v. Dawson Waterworks Co., 106 Ga. 696,
32 S.E. 907 (1899).

174. The success of the revenue bond device is in part one of the by-products of the
confusion surrounding the definition of the term "indebtedness" in local government
law. For a discussion of this confusion in Georgia in a related context, see P. SENTXLL,
Some Legal Aspects of Local Government Purchasing in Georgia, 16 MERCER L. REV.
371, 374 (1965).

The general rule has evolved that indebtedness limitations upon local governments
"do not ordinarily apply to obligations payable from special funds," such as special
assessments. "So, also, revenue bonds payable only from the revenues produced are
not 'debts'." C. ANTIEAU, MUNICIPAL CORPORATIONS 256 (4th ed. 1964).

175. See GA. CONST. art. VII, §7, para. 5 (1945), GA. CODE ANN. §2-6005 (1948 Rev.).
176. GA. CODE ANN. ch. 87-8 (1963 Rev.). For the classic discussion of this statute and

the decision holding revenue bonds immune to the indebtedness limitation of the
constitution, see Miller v. Head, 186 Ga. 694, 198 S.E. 680 (1938). For more gen-
discussion of this entire topic, see MAXWELL, FINANCING STATE AND LOCAL GOVERN-
MENTS ch. VIII (1965).

177. 222 Ga. 552, 150 S.E.2d 868 (1966). Chief Justice Duckworth and Presiding Justice
Candler dissented.

178. E.g., the relief of unemployment. The parties to the case had agreed on the public
purpose requirement.

179. 222 Ga. 552, 555, 150 S.E.2d 868, 871.
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and federal taxes. Such an exemption for private rather than public pur-
poses, held the court, was violative of the due process and equal protection
clauses of the United States Constitution.180

Accordingly, the trial court's validation of the bonds in question was
reversed. At the least, therefore, counties were here cautioned that a careful
choice of language for revenue bond authorization, even by constitutional
amendment, was a requisite for validity.

2. OFFICERS AND EMPLOYEES

The survey period's typical county officer case, revolving around the
basic question of right to office, was Smith v. Mueller,181 presenting a quo
warranto proceeding in respect to the office of utility commissioner for a
county water district. 8 2 First deciding that the office was a public one so
as to the subject to the quo warranto proceeding, 83 the Georgia Supreme
Court viewed a public officer as "an individual who has a designation or
title given him by law, and who exercises functions concerning the public
assigned to him by law .... 184 That the utility commissioner's duties were
narrowly confined was immaterial.

In determining whether the petitioner was entitled to the office in ques-
tion, the court turned to the provisions of the local statute creating the
utility commission. Under this statute, the court held, the terms set for
successors of members were for fixed periods of time; thus, when an ap-
pointment to membership occurred during a term already partially expired,
the appointee could serve only during the balance of that term. 8 5 The
petitioner was therefore held entitled to membership on the commission,
having been appointed to the term following the partially expired term
of his predecessor.186

Another aspect of the county officer is the improper performance of
duties assigned to him and the temptations to which he is exposed in carry-
ing out these duties. In 1964 the General Assembly enacted a statute con-
stituting it a felony for one to offer anything of value to an officer or
employee of a political subdivision to induce him to violate his duty. 8 7 In
Walker v. Devinney188 the applicant for habeas corpus challenged the

180. This would be true in respect to other taxpayers in the county engaged in private
business.

181. 222 Ga. 186, 149 S.E.2d 319 (1966).
182. The county water district was termed "a water facility owned by that county." Id. at

186, 149 S.E.2d at 320.
183. Within the meaning of GA. CODE §64-201 (1933).
184. 222 Ga. 186, 187, 149 S.E.2d 319. 321.
185. An appointment "for a period extending beyond the expiration of the term did not

operate to give him membership on the board beyond the end of the term he was
appointed to fill." Id. at 189, 149 S.E.2d at 322.

186. The petitioner had been appointed by the county commissioner under an amend-
ment to the original statute.

187. Ga. Law, 1964, p. 261. See P. SENTELL, Local Government Law, 16 MERCER L. REV.
147, 169 (1964).

188. 222 Ga. 320, 149 S.E.2d 657 (1966).
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validity of his sentence for offering money to a county sheriff to allow him
to manufacture intoxicating liquor. Said the Georgia Supreme Court:

The Sheriff of Fayette County, Georgia, is an officer of a political
subdivision of this State . . . and under the provisions of the 1964
Act, the three-year prison sentence imposed upon applicant for the
offense to which he plead guilty was valid and the court did not
err in remanding applicant to the custody of the respondent. 189

The remaining two decisions here to be noted deal with still another
facet of county employment; i.e., compensation or benefits. In DeKalb
County v. Deason'90 the county had invalidly discharged an employee' 91

for reasons of physical disability and was attempting to set off against his
action for unpaid salary workmen's compensation benefits which he had
received in respect to work which he had performed for another in his
spare time while working for the county.' 92 Conceding that the injury for
which these benefits had been received constituted the basis of the county's
position that he was unable to perform his duties, still the court of appeals
held the county without power to effect the set-off. These benefits, ex-
plained the court, "had no reference to any loss of pay from the county and
was not paid by or on behalf of the county."'19

The other case, Purdie v. Jarrett,94 presented a mandamus action by a
retired school teacher to require the county to include her accumulated
sick leave pay in determining the amount of her pension. 19' Setting out to
construe the local pension statute liberally in favor of the pensioner, the
supreme court held that by one of its rules' 96 the pension board had
broadened the meaning of the term "salary" in the statute with the pur-
pose of avoiding

limiting a teacher's pension to an amount based upon the regular
monthly salary received under her employment contract by includ-
ing all other compensation the teacher might receive for services
rendered to the board of education. 197

Under this approach, the only remaining question for decision was whether
unused sick leave pay constituted such compensation. Holding that it did,
the court reasoned that

by not taking sick leave, the employee has increased her value to
the board of education and the payment to compensate her is

189. Id. at 321, 149 S.E.2d at 658.
190. 114 Ga. App. 363, 151 S.E.2d 472 (1966).
191. The employee was a county policeman.
192. These workmen's compensation benefits had totaled $1,221.47.
199. 114 Ga. App. 363, 364, 151 S.E.2d 472, 474.
194. 222 Ga. 795, 152 S.E.2d 749 (1966).
195. The accumulated sick leave pay amounted to $1,194.00, and would increase the

amount of her monthly pension payment by some $15.00.
196. The statute in question vested the board with the power to make rules in ad-

ministering the pension system.
197. 222 Ga. 795, 797, 152 S.E.2d 749, 751.
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merely a part of her total salary or compensation for the period of
her employment. 198

Accordingly, under the statute in question, the county must include the
accumulated sick leave pay in computing the teacher's pension payments. 199

3. SCHOOLS

In the administration of its school system, the Georgia county is con-
fronted with numerous substantive legal problems. The three decisions
rendered by the Supreme Court of Georgia on the subject during the
survey period, however, all touched upon the more procedural matters of
administrative law.

For instance, in Carter v. Richmond County Bd. of Educ.,200 a parent
was attempting to enjoin county school officials from continuing their
alleged policy of assessing and collecting compulsory fees from the children
attending the county schools. 201 Refusing to grant the injunctive relief,
the court focused on the point that the plaintiff's evidence failed to show
that she had resorted to the county board of education for relief,202 or that
she had appealed to the state board of education. Thus, when there was
no showing why she had failed to take these steps,20 3 the plaintiff was pre-
cluded from relief on the ground that she had failed to exhaust her statu-
tory remedy. 204

The court's response was similar in Boatright v. Brown,20 5 which involved
an action to enjoin the county school officials from implementing a school
consolidation resolution 20 6 on the grounds that the method of selecting
members of the county board was unconstitutional, 20 7 and that the resolu-
tion discriminated against Negroes. Again, the court noted, the plaintiff
alleged no appeal to the state board of education. 208 "The rule is well set-
tled that, barring extraordinary circumstances, the exhaustion of the statu-
tory remedy of appeal is a prerequisite to relief in equity. '20 9 Accordingly,

198. Id.
199. Thus, the term "salary" in the pension statute was held to include accumulated sick

leave pay.
200. 221 Ga. 775, 147 S.E.2d 315 (1966).
201. Whether the charges were compulsory was in debate.
202. The court held this a necessary step "even where, as here, the County Board of

Education is charged with a violation of law. 221 Ga. 775, 777, 147 SE.2d 315,
316.

203. The court gave no indication of what might constitute a sufficient excuse for failing
to take the prescribed steps.

204. The administrative appeal requirements were laid down, held the court, by GA.
CODE ANN. §32-910 (1952 Rev.).

205. 222 Ga. 497, 150 S.E.2d 680 (1966).
206. The resolution had been adopted by the county board of education.
207. Selection is governed by GA. CONsT. art. VIII, §5, para. 1 (1945), GA. CODE ANN.

§2-6801 (1948 Rev.).
208. The court did hold, however, that quo warranto was an adequate procedure here.
209. 222 Ga. 497, 498, 150 S.E.2d 680, 682.
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the court dismissed the plaintiff's petition citing the Carter case as author-
ity.210

Insisting as it does upon resort to the county board of education, the
court will also insist that the county board be receptive to complaints
properly directed to it. This was the point of Mallard v. Warren,211 another
contest arising from a proposed school consolidation plan.2 12 Here the
court held that when the plaintiffs alleged a controversy over certain actions
of the county board and that the board had three times refused to hold a
hearing on the matter and render a decision, they had stated a cause of
action in mandamus. A right existed, the court concluded, to a decision by
the board "sitting as a court." 213 This resulted from the point that "with-
out such a decision from the county board, petitioners cannot appeal to
the State Board of Education," 21 4 as they are required to do. Consequently,
the trial court's action in sustaining a demurrer to the plaintiffs' petition
was reversed.

4. ZONING

"Property owners subjected to zoning controls everywhere are entitled
to judicial review.121 5 Local governments "customarily can secure injunc-
tive relief against violators of zoning ordinances." 216 "Any aggrieved party
can protest to the courts the grant of a variance." 217 "Requirements that
maps be attached to the zoning ordinance are mandatory. '218 These general
principles and many others provide indication of the vast amount of litiga-
tion transpiring in respect to the local government's efforts at zoning. The
survey period produced a number of contests at the county level for de-
termination by the Georgia courts.

Touching upon at least two of the above principles was the situation
presented in Foskey v. Kirkland, 19 an action by the county building in-
spector to enjoin the operation of a junk yard in violation of a county
zoning resolution. 220 The resolution in question purported to incorporate
by reference a county zoning map which was to be certified by the county
clerk and maintained in the office of the building inspector. On the trial

210. 221 Ga. 775, 147 S.E.2d 315 (1966).
211. 222 Ga. 731, 152 S.E.2d 380 (1966).
212. Specifically, the challenge was to the reassignment of children in grades 10 through

12 to a school located in a more distant part of the county.
213. 222 Ga. 731, 732, 152 S.E.2d 380, 381. Again, this was held to be the command of GA.

CODE ANN. §32-910 (1952 Rev.).
214. Id. at 732, 152 S.E.2d at 381. "In order to give the State Board of Education jurisdic-

tion of an appeal, it must be from a decision of the county board sitting as a court,
not from mere action of the board."

215. ANTIEAU, supra, n. 174 at 88.
216. Id.
217. Id. at 86.
218. Id. at 80.
219. 221 Ga. 773, 147 S.E.2d 310 (1966).
220. The yard was allegedly being maintained in a zone confined to residential use.
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of the case the court admitted into evidence a certain map which the
building inspector testified was the map referred to by the resolution. On
appeal, the Georgia Supreme Court pointed out that the map in question
was neither dated nor certified by the county clerk, and held that the
trial court had erred in admitting it.221 Conceding that valid incorporation
by reference was possible,222 here, said the court, "solely by parol evidence
was it shown that the map referred to in the zoning resolution and the
map tendered as evidence were one and the same.''223 And, "the rule is that
the existence of a zoning map can not be proved by parol evidence. ' '

224

"Hundreds of zoning ordinances provide for variances to be granted by
a board in event of 'practical difficulty or unnecessary hardship.' "225 The
zoning ordinance involved in Evans v. Augusta-Richmond County Board
of Zoning Appeals 226 provided that lots of record at the time of its enact-
ment, having less than the minimum requirements for the residential zone,
could be used for any uses permitted in the zone. Under this provision, the
board had granted a variance from set-back requirements to the owner of
a triangular lot bounded on each side by a city street2 27 Upon appeal from
the board's decision, the court of appeals noted that the lot in question
had been of record prior to the enactment of the zoning ordinance and
that nothing indicated that a variance for it was contrary to the public
interest. Moreover, "a refusal to grant the variance would have had the
result of depriving the owner of any use of his land, since the only per-
mitted use is for single-family residences and a single family residence
could not be built on the lot unless set-back requirements were eased. '228

Thus affirming the board of zoning appeals, the court concluded that "the
grant of a variance was demanded."229

"The power to enact zoning ordinances customarily embraces power to
amend them."230 Often this amendment comes in .the form of rezoning
action on the part of the board, action also inducive to litigation. Frequent-
ly, the question is simply whether the board, in rezoning certain property,
has complied with the terms of the zoning ordinance or possesses the au-
thority to deviate from those terms. For instance, in Hopping v. Cobb Fair
Ass'n., Inc.2 31 the rezoning of property owned by a fair association for

221. "Under the view we take of this case, the map was inadmissible." 221 Ga. 773, 774, 147
S.E.2d 310, 312.

222. "Where the document adopted is sufficiently identified and made a part of the
public record." Id. at 774, 147 S.E.2d at 312.

223. Id. at 775, 147 S.E.2d at 312.
224. Id.
225. ANTIEAU, supra, n. 174 at 85. On the other hand, "courts have many times repeated

that variances are not to be granted recklessly." Id. at 86.
226. 113 Ga. App. 113, 147 S.E.2d 455 (1966).
227. The set-back requirement was 25 feet, and the board had granted variances allowing

set backs of 20 feet on the fronting street and 10 feet on the other two.
228. 113 Ga. App. 113, 115, 147 S.E.2d 455, 457.
229. Id.
230. C. ANTIEAU, MUNICIPAL CORPORATIONS 76 (4th ed. 1964).
231. 222 Ga. 704, 152 S.E.2d 356 (1966).
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recreation purposes was challenged on two such counts. 23 2 First, the con-
tention was that the fair did not come within the "single family dwelling
district" 233 class of property to which it had been rezoned. However, in
probing the county zoning regulations the supreme court noted that this
class of property included recreation areas and concluded that the fair
association was thus encompassed.23 4

The second argument against the rezoning was directed toward the ex-
piration of some 68 days between the rezoning application and the board's
action, when the zoning statute specified that action was to be concluded
within 60 days. Rejecting this argument, the court held the statutory pre-
scription directory only, 23 5 at least when, as here, "there are no allegations
that any harm accrued to the plaintiffs as a result of the delay. '236 On both
counts, therefore, the rezoning action of the board was upheld.23 7

On occasion the questions revolving around rezoning actions take on a
tenor of deeper substance. For instance, in Clairmont Dev. Co. v. Morgan238

the petitioner sought to enjoin the county zoning authorities from rezoning
certain property from commercial to residential use, which they had previ-
ously rezoned from residential to commercial use.2 39 In holding that the
petition had stated a cause of action against demurrer, the supreme court
examined his allegations that following the first rezoning action he had
become legally obligated to purchase the property in question, 24° that he
had expended much time and effort in planning and developing the prop-
erty as a shopping center, and that he would suffer irreparable injury if
the property were rezoned to residential use. These allegations, held the
court,

unquestionably show that the plaintiff has from its reliance upon
such rezoning ordinance and the expenditures it had made in conse-
quence thereof, acquired a vested property right and the Consti-
tution of the United States and the Constitution of this State
protect vested property rights.24 1

The court further held that the petition stated a cause of action for a
writ of mandamus to require the zoning authorities to issue the petitioner

232. The challenge came from landowners whose property adjoined that of the fair
association.

233. 222 Ga. 704, 705, 152 S.E.2d 356, 357.
234. This would be true, said the court, "even strictly construing the zoning regulation."

Id.
235. The plaintiffs had contended the requirement to be mandatory.
236. 222 Ga. 704, 706, 152 S.E.2d 356, 357.
237. Thus, the fair association could not be enjoined from developing its property.
238. 222 Ga. 255, 149 S.E.2d 489 (1966).
239. The first rezoning had occurred in 1965.
240. An obligation in the amount of $50,000.
241. 222 Ga. 255, 258, 149 S.E.2d 489, 491. The question of vested rights in this subject

area is a difficult one. "There are no vested rights in a zoning ordinance. Consequently
one's own and one's neighboring property can be re-zoned whenever necessary for the
public health, safety, morality or general welfare." ANTIEAU, supra, n. 230 at 76.
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a certificate of zoning compliance.242 This holding resulted from a consid-
eration of the provision in the zoning ordinance that such certificates be
issued when its provisions had been complied with, and the petitioner's
allegation that he had complied with all zoning requirements in the
county.

243

5. LIABILITY

Last year's survey244 noted the court of appeals' decision in DeKalb
County v. Deason,245 an action by a county policeman to recover his salary
during the time he had been illegally dismissed by the county.246 The

question presented was whether the officer must point to authority by which
his suit was brought, under the statutory proscription that "a county is not
liable to suit for any cause of action unless made so by statute. '247 As

noted, the Georgia Court of Appeals concluded that he must, and held his

petition subject to general demurrer.248

During the current survey period the Supreme Court of Georgia con-

sidered the case on certiorari, and reversed the decision of the court of
appeals. 249 In so doing, the supreme court started from the premise that
an "exception" to the statutory proscription exists "where a county breaches

a contract it was authorized by law to undertake. '250 In then striving to

maneuver the factual situation here under this court-created "exception,"
the court reasoned that under both local and general statutes the county

was authorized to enter into employment agreements. 25 1 Although these

agreements were not in writing nor entered upon the governing authority's
minutes, as required of county contracts by statute,25 2 still,

[T]he petition alleges the plaintiff was employed and obtained a
permanent status under the law and the regulations promulgated
by the county commissioners. Under such circumstances the county
is subject to suit.253

With the supreme court's decision in Deason, therefore, the judicially

242. This certificate constituted a prerequisite to the issuance of a building permit.
243. Thus, dismissal on demurrer was improper.

In still another facet of this litigation, Holt v. Clairmont Dev. Co., 222 Ga. 598,
151 S.E.2d 151 (1966) ,the supreme court affirmed the trial court's refusal to submit
the case to a jury when it concluded that there was no substantial issue of fact
involved.

244. SENTELL, Local Government Law, 18 MERCER L. REV. 123, 143, 144 (1966).
245. 112 Ga. App. 721, 146 S.E.2d 382 (1965).
246. The decision that the discharge had been invalid was rendered in Deason v. DeKalb

-County Merit System Council, 110 Ga. App. 244, 138 S.E.2d 183 (1964).
247. GA. CODE §23-1502 (1933).
248. The court could find neither constitutional nor statutory authorization for the suit.
249. Deason v. DeKalb County, 222 Ga. 63, 148 S.E.2d 414 (1966).
250. Id. at 65, 148 S.E.2d 414, 416.
251. The general statutes cited by the court were GA. CODE §§23-1401 to 1402-1409 (1933).
252. This is the command of GA. CODE.§23-1701 (1933), but was here brushed aside in re-

spect to payments of salaries, on the basis of prior cases. For a discussion of the com-
mand in a related context, see Sentell, Some Legal Aspects of Local Government
Purchasing in Georgia, 16 MERCER L. REV. 371, 382 (1965).

253. 222 Ga. 63, 66, 148 S.E.2d 414, 416.
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created contract "exception" to the provision barring suits against counties
was further evolved and assumed considerable potential for possible future
utilization.

One other argument advanced by the county in Deason was that the local
statute providing for the county merit system, under which it had been
held that the county could not discharge the officer, was invalid at any
rate, in the face of a general statute delegating much discretion to the
commissioners in hiring and discharging county police. 254 The court brushed
this argument aside on two grounds: first, the local statute had been
authorized by a local amendment to the constitution; 255 and second, it was
one dealing with the powers and duties of county commissioners and was
thus valid in the face of the general statute.25 6

The law's general restrictiveness in allowing suits against counties in
Georgia has been modified on several fronts. For instance, statutory law
now authorizes counties to obtain liability insurance for damages arising
from the ownership, maintenance, or operation of motor vehicles by the
county. 257 When this insurance is obtained, the statute specifies, the coun-
ty's immunity from liability is considered /waived to the extent of the
amount of the insurance. 25 8 The questions-'now remaining on this point
are ones which must be answered by the courts as they deal with the statute
from case to case. One of these questions, for example, is what constitutes
the "operation" of a motor vehicle by the county within the meaning of
the statute; specifically, what of the negligent loading of a truck? This was
the question presented in Strickland v. Wayne County,2 59 and the court
of appeals decided that "the negligent loading of a truck is negligence aris-
ing from the operation of such vehicle. '2 60 Accordingly, the allegation of

254. GA. CODE §23-1407 (1933). The local statute was thus alleged to violate GA. CONST.
art. I, para. 1 (1945), GA. CODE ANN. §2-401 (1948 Rev.).

255. The constitutional prohibition was termed "not applicable to a situation where sub-
sequent to the enactment of a general law another law is passed pursuant to a con-
stitutional amendment." 222 Ga. 63, 66-67, 148 S.E.2d 414, 417.

256. For a treatment of this principle, see Sentell, The Validity of Statutes Pertaining to
Georgia County Commissioners: An Exercise in Constitutional Interpretation, 15
MERCER L. REV. 358 (1963).

On remand of the Deason case to the court of appeals, that court held that the
lower court had not been authorized to grant a summary judgment. DeKalb County
v. Deason, 113 Ga. App. 555, 149 S.E.2d 155 (1966).

Of course, in respect to matters upon which the county or its entities can be
sued, the usual problems of civil litigation remain. See, e.g., Richmond County Bd.
of Educ. v. Fredericks, 113 Ga. App. 199, 147 S.E.2d 789 (1966), a survey period case
in which the court of appeals, after examination, held that there had been competent
evidence of a loose bolt and board in the football staduim which allegedly caused
the plaintiff spectator to fall and that the defendant board of education had knowl-
edge of the defect, in order to uphold the jury's verdict for the plaintiff.

257. GA. CODE ANN. §56-2437 (1960 Rev.).
258. The statute prohibits the plaintiff from showing at the trial that the county's

liability is covered by insurance.
259. 113 Ga. App. 499, 148 S.E.2d 467 (1966).
260. Id.
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such conduct, coupled with the allegation of the county's purchase of in-
surance, was upheld against general demurrer. 26 1

Still another encroachment upon the county's immunity to suit is pro-
vided by the constitutional command that "private property shall not be
taken, or damaged, for public purposes, without just and adequate compen-
sation being first paid. 2 62 Again, however, questions of statutory meaning
remain unanswered until specific situations are presented to the courts.
The primary question, i.e., the meaning of taking or damaging for public
purposes, was squarely presented to the court of appeals by the case of
McCoy v. Sanders.263 Here a property owner brought action against both
state officials and the county for damages allegedly caused by law enforce-
ment officers in draining his fish pond in search of the body of a murder
victim. 264 Did these actions constitute the exercise of eminent domain
which, under the constitution, would entitle the plaintiff, to "just and ade-
quate compensation"? Holding that they did not, and that the petition was
thus subject 'to general demurrer, the court set out to distinguish between
the government's exercise of eminent domain, and its exercise of police
powers which entailed no liability.265 Working through numerous authori-
ties, both Georgia and foreign, the court adopted the following distinction
formulated in a Florida case: 266

The power of eminent domain is that sovereign power to take
property for a public use or purpose, and this cannot even be done
without just and adequate compensation. On the other hand, the
police power is that power by which the 'Government may de-
stroy or regulate the use of property in order to 'promote the
health, morals and safety of the community', and the police power
may be exercised without making compensation for the impairment
of the use of property or any decrease in the value of property.267

The adoption of this distinction accomplished, the court then simply
categorized the actions of the officers here as those arising from the govern-
ment's police powers.26s In this line-drawing manner, therefore, the prop-
erty owner's claim to the constitutional imposition of county liability was
thwarted.269

261. The trial court had held otherwise and was thus reversed.
262. GA. CONST. art. I, §3, para. 1 (1945), GA. CODE ANN. §2-301 (Supp. 1966).
263. 113 Ga. App. 565, 148 S.E.2d 902 (1966).
264. The acts complained of had been performed by the Georgia Bureau of Investigation

and the county sheriff, and had allegedly damaged the plaintiff in the amount of
$5,000.

265. "It has long been recognized that a loss suffered from the exercise of police power
is damnum absque injuria." 113 Ga. App. 565, 571, 148 S.E.2d 902, 906.

266. Adams v. Housing Auth. of Daytona Beach, 60 So.2d 663 (Fla. 1952).
267. 113 Ga. App. 565, 569-70, 148 S.E.2d 902, 905.
268. "In a general way," said the court, "the police power extends to all the great public

needs." Id. at 568, 148 S.E.2d at 04.
269. The writers in general offer little more in drawing this distinction; thus, "the legal

distinction between the police power and the power of eminent domain is not
too clear ..... A major difference, of course, is that the law requires the payment
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Even in instances of possible liability, the plaintiff against the county
faces several procedural-type requirements with which he must comply. The
Georgia Constitution, for example, specifies that "all suits by or against a
county shall be in the name thereof .... ,,270 This specification was utilized
by the Georgia Supreme Court in Merritt v. Dixon271 to affirm the dismissal
of the plaintiff's petition charging the county with trespass. 272 As the suit
had been intended as one against the county, said the court, but "does not
name as a defendant the county as a corporate body but instead only names

the board of commissioners, who are its agents, the petition cannot be
amended and must be dismissed." 273

Still another of these requirements is the statutory requirement that "all

claims against counties must be presented within 12 months after they
accrue or become payable, or the same are barred."274 In Douglas County

v. Brown & Riley Enterprises, Ltd.,275 the plaintiff argued compliance with
this statute in two ways. First, he had written, within the period, a letter to
the chairman of the board of county commissioners. But this, held the
court of appeals, "was not sufficient to amount to the presentation of a
claim against a county" 276 as required. Second, the petition had been served,
within the period, upon one member of the three-man board. Conceding
that the perfection of service upon the county within the period would
suffice, still, the court refused to hold that perfection had here been ac-

complished. Indeed, the court could now ring in still another statutory
direction that service must be made upon a majority of the commission-
ers. 27 7 Hence, again, "there has been no presentation of the claim sufficient

to meet the requirement of Code section 23-1602 [ (1933) ].,,278 Thus, both
the plaintiff's arguments were rejected and the petition was held subject to
general demurrer.27 9

of just compensation for property taken through the exercise of the power of
eminent domain but does not require the payment of any compensation for the
deprivation of private property or the impairment of its value or usefulness resulting
from the lawful exercise of the police power. Although several tests have been
suggested, the line of demarcation between what is a compensable taking under
eminent domain and what is a non-compensable regulation of private property is
difficult to draw in many borderline cases. It is generally a question of degree
and of reasonableness whether in a given case it will be judicially determined that
a compensable taking rather than a non-compensable police regulation is involved."
C. RHYNE, MUNICIPAL LAW 388-89 (1957).

271. 222 Ga. 432, 150 S.E.2d 644 (1966).
270. GA. CONsT. art. XI, §1, para. 1 (1945), GA. CODE ANN. §2-7801 (1948 Rev.).
272. The trespass had allegedly resulted from the county's widening of a road which

adjoined the plaintiff's property.
27S. 222 Ga. 432, 150 S.E.2d 644, 645.
274. GA. CODE §23-1602 (1933).
275. 114 Ga. App. 410, 151 S.E.2d 510 (1966).
276. Id. at 410, 151 S.E.2d at 511.
277. GA. CODE §23-1503 (1933).
278. 114 Ga. App. 410, 151 S.E.2d 511.
279. The trial court was reversed.

Finally, for lack of a more appropriate place to mention the case, Reed v. South-
land PubI. Co., 222 Ga. 523, 150 S.E.2d 817 (1966), should be noted in passing. Here
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6. AUTHORITIES

Although the survey period evolved only one decision dealing strictly
with local government authorities, the subject area in general is one of
increasing importance in local government law.280 Of the various types of
authorities in existence throughout the country, none performs a more
crucial function 281 than that dealt with in Veal v. Putnam County Hosp.
Auth.2 82 Here the supreme court was confronted with the interesting situa-
tion of one member of the county hospital authority attempting to enjoin
the authority itself from building a hospital on a particular site. The plain-
tiff based his contention that the authority had abused its discretion on the
allegations that, although he had made a motion to the contrary, the author-
ity refused to consider or investigate any other possible site, or to postpone
action until engineering advice and assistance could be obtained.283 Indeed,
the argument continued, the authority even failed to obtain approval of
the proposed site by the very architectural firm with which it had con-
tracted.28 4 This action was alleged to be arbitrary and "in defiance of all
reason, justice and standards of public interest, in defiance of public con-
venience and welfare, and without regard to the needless expense and cost
in public funds, in the premises." 28 5 Reversing the trial court's dismissal
of the plaintiff's petition, a majority of the supreme court 286 held that "the
allegations above set out in the recital of facts, if proved, are sufficient to
show gross and manifest abuse of power on the part of the Hospital Au-
thority."

28 7

II. LEGISLATION
A. INCORPORATION

The 1963 General Assembly placed a limitation upon its own power
to incorporate municipalities. 288 This limitation was cast in the form of

the supreme court simply held effective as against general demurrer an action to
mandamus county officials to cease from designating another newspaper as the of-
ficial legal organ in the county, and alleging legal requirements that the official
newspaper must be continuously published and mailed to a list of bona fide subscribers
for a period of two years, and that 85% of the circulation must be paid sub-
subscribers.

280. Indeed, within the past few months students of local government law have witnessed
the publication of a new and separate volume dealing with these entities: C. ANTIEAU,
INDEPENDENT LOCAL GOVERNMENT ENTITIES (1967).

281. "Although conceivably for some purposes, hospital districts and authorities may
locally be deemed unicipal corporations, courts are generally inclined to consider
them as public corporations rather than municipal corporations, Id. at §30H.00.

282. 222 Ga. 291, 149 S.E.2d 652 (1966).
283. The plaintiff alleged that he had specifically proposed another possible site but that

the authority had refused even to consider it.
284. The plaintiff attributed this action by the authority to the domination over the

authority of the chairman of the board of county commissioners.
285. 222 Ga. 291, 293, 149 S.E.2d 652, 653.
280. Justices Almand, Mobley, and Quillian dissented on the ground that "no gross

abuse of discretion upon the part of the Hospital Authority or the county com-
missioners was shown by the allegations of the petition." id. at 294, 295, 149 S.E.2d
at 653, 654.

287. Id. at 293, 149 S.E.2d at 653.
288. GA. CODE ANN. §23-2901 (1966 Rev.).
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three requirements to be satisfied prior to the original incorporation of a
municipality in Georgia; one of these requirements being that no part of
the proposed corporate boundary was to be less than three miles from the
boundary of any existing municipality.289 In 1967 the legislature amended
this requirement to provide that the proposed boundary is not to be less
than three miles from the boundary of any existing municipality "in the
State of Georgia. ' '290 To this extent, therefore, the requirement was liberal-
ized.

B. BONDS

The 1967 General Assembly legislated on bonds in respect to local gov-
ernment on at least two points. First, the maximum -maturity date of
revenue bonds issued by local governments was increased from 30291 to 40
years from the date of their issuance.29 2 Second, the number of securities
on the bonds required of contractors with counties was reduced from two293

to "one good and solvent security."29 4

C. TAXATION

Two of the statutes here to be noted deal with taxation, one applying
to counties and one to municipalities. In 1963 the General Assembly au-
thorized the state to aid the counties throughout the state in defraying the
cost of property valuation and equalization programs for ad valorem tax
purposes. 295 During its 1967 session, the legislature added a provision to
this authorization, 29 6 specifying that if the revenue commissioner decides
that sufficient funds are not available under the statute to aid a particular
county in financing a "qualified program", and if the county convinces
the commissioner that funds from other sources can be obtained, the com-
missioner may then contract for the state's payment of ten per cent of the
cost of the program 297 without any obligation of repayment on the part
of the county.29 8 The statute further authorizes such action by the com-
missioner in respect to valuation and equalization programs of the proper
type begun in counties on or before June 30, 1967.299

In 1964 the General Assembly expressly authorized municipalities to levy

289. For a description of the statute. see Sentell, Local Government Law, 15 MERca L.
REV. 105, 123 (1963).

290. Ga. Laws 1967, p. 718.
291. The statute amended was GA. CODE ANN. §87-805 (1963 Rev.).
292. Ga. Laws 1967, p. 129.
293. The statute amended was GA. CODE ANN. §23-1704 (1966 Rev).
294. Ga. Laws 1967, p. 547.
295. GA. CODE ANN.§92-6919 (Supp. 1966). For a description of the statute, see Sentell,

Local Government Law, 15 MERCER L. REV. 105, 122-23 (1963).
296. Ga. Laws 1967, p. 467.
297. In from one to three installments.
298. The amount, however, is not to exceed $10,000.
299. Provided that no funds were available under the statute at the time the county

began its valuation and equalization program.



"license fees" upon life insurance companies operating within their corpor-
ate boundaries, in an amount based upon the population of the taxing
municipality. 300 In 1967 the legislature authorized the imposition of an
additional license fee upon each life insurance company

operated and maintained by a business organization which is
engaged in the business of lending money or transacting sales in-
volving term financing and which in connection with such loans
or sales involving term financing, offers, solicits, or takes applica-
tions for insurance through a licensed agent of such insurance
company for life insurance.301

The amount of the fee authorized is either $10 or 35 per cent of the fee
already authorized by the statute, whichever amount is greater.30 2

D. OFFICERS AND EMPLOYEES

To be noted here are two entirely distinct statutes in which the 1967
General Assembly dealt with the officers and employees of municipalities
and counties. First, it provided that if a municipal governing authority
fails to make social security collections from its employees, as it has agreed
to do, then the state agency in charge is empowered to direct the state
treasurer to withhold from the municipality any appropriations to which
it might otherwise be entitled.3 03 The treasurer is also directed to remit
to the agency from the amount withheld the amount owed to the agency
by the municipality, and then to release the remaining funds to the mu-
nicipality upon authorization from the agency.3 0 4 Further, the defaulting
municipality is penalized in the amount of ten per cent of its delinquent
payments. Finally, in the event the municipality's appropriations are less
than its annual social security payments to the state agency, the municipal-
ity can be required to place in escrow an amount to make up the differ-
ence.3 05

Second, the legislature amended the statutory method of indicting county
officers for malpractice in office.3 0 As changed,3 07 the procedure now re-
quires that any proposed indictment be served on the accused before it is
laid before the grand jury, and the accused may appear before the grand
jury and make such statement as he shall desire without being subject to

300. GA. CODE ANN. §56-1310 (Supp. 1966). For a description of the statute, see Sentell,
Local Government Law, 16 MERCER L. REv. 147, 167 (1964).

301. Ga. Laws 1967, p. 631.
302. This statute amends GA. CODE ANN. §56-1310 (1960 Rev.).
303. Ga. Laws 1967, p. 832.
304. Otherwise, it is declared illegal for the treasurer to release appropriations to the

municipality after notice from the agency.
305. Also the municipality is commanded to enact an ordinance pledging its appropriations

as security for assurance that it will make the agreed social security collections from
its employees.

306. The statute amended was GA. CODE ANN. §89-9908 (1963 Rev.).
307. Ga. Laws 1967, p. 858.
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examination either direct or cross.3 08 Further, the accused is granted the
right to be present during the presentation of all evidence, but does not
have the right, either individually or through counsel, to examine wit-
nesses.

309

E. FINANCES

With the enactment in 1967 of new statutes providing for state grants to
counties310 and municipalities, 311 the General Assembly also busied itself
with several other aspects of local government finances. First, it provided
that when a municipality or countk employs a certified public accountant
to make an audit, "the audit report shall include the auditor's unqualified
opinion upon the presentation of the financial position and the results of
the operations of the government which is audited."' 12 Moreover, the audit

shall be conducted in conformity with generally accepted standards
and principles of governmental accounting and auditing and shall
be subject to the standards, rules and ethics promulgated by the
Georgia Society of Certified Public Accountants, the American
Institute of Certified Public Accountants, the Municipal Finance
Officers Association of the United States and Canada, and the
National Committee of Governmental Accounting.315

Second, each municipality in the state is now required to publish,31 4 within
three months after the close of its fiscal year, "a general balance sheet and
statement of revenues and expenditures showing all municipal accounts
as of the close of such preceding fiscal year. '315 Further, this publication
is to be prepared "so as to fairly represent the general financial condition" 316

of the municipality. Finally, the use to which municipalities are allowed
to put the funds granted them by the state was redefined to include "pur-
chasing, constructing, improving, maintaining and repairing capital outlay
items." 317

F. STREETS

Two of the enactments by the 1967 Legislature have to do with municipal
streets. The first of these purports to authorize the municipal governing
authority to require a railroad to install and maintain an automatic signal-

308. The statement can be either sworn or unsworn.
309. After the evidence and statements have been presented, the accused official and his

attorney are to leave the grand jury room.
310. See Ga. Laws 1967, p. 888.
311. See Ga. Laws 1967, p. 889.
312. Ga. Laws 1967, p. 883, 884. If the auditor cannot do so, he is to state the reasons why

and recommend solutions.
313. Ga. Laws 1967, p. 883, 884.
314. Ga. Laws 1967, p. 481. The publication is to be made in the municipal newspaper or,

if none, in the official newspaper of the county in which the municipality is located.
315. Ga. Laws 1967, p. 481, 482.
316. id.
317. Ga. Laws 1967, p. 882, 883. The funds can be used for no other purposes.
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ing device at grade crossings of municipal streets. 318 This order can be
issued when the authority thinks the device is "reasonably required,"3 19

and the railroad is to pay at least 50 per cent of the expense of acquiring
and installing the device.320

The other of the enactments amends the statutes providing for the coun-
ty's cooperation with its municipalities in the construction, repair, and
improvement of municipal streets which form a part of the county or state
system of highways. 32' The amendment 322 specifies that the funds to be
used by the county are to be

derived from general obligation bonds of such county issued after
approval by the voters of such counties in a county-wide election,
where the funds used to amortize and pay said bonds are derived
from county-wide taxes, including taxes on property in such mu-
nicipality.323

G. GENERAL WELFARE

The final three statutes to be noted have little in common, but perhaps
they all can be loosely fitted within the general welfare category. For in-
stance, one of these enactments simply removes the prohibition, in respect
to multi-county planning commissions, against a majority of the members
of the commission being public officials.3 24 Another of the enactments
deals with county boards of health by providing for the appointment to
fill a vacancy on the board when the county grand jury is not in session.3 25

If the grand jury is not scheduled to meet within 30 days of the occurrence
of the vacancy, the presiding judge of the superior court is empowered to
make the appointment.3 26 If the judge's appointee is confirmed by the next
session of the grand jury, then he shall hold office for the remainder of the
term. If not so confirmed, he shall hold office only until the grand jury
makes another appointment to fill the vacancy. The final enactment directs
that in providing for the burial of paupers, 327 the county is to expend no
less than $75.00 nor more than $125.00 in each case. 328

318. Ga. Laws 1967, p. 458. The statute amended was GA. CODE ANN. §95-19 (1958 Rev.).
319. Ga. Laws 1967, p. 458, 459. The device is to be of a type "as may be appropriate."
320. The statute specifies, however, that it is not to be construed to impose any public

liability on the municipality.
321. GA. CODE ANN. §§23-601-602 (1966 Rev.).
322. Ga. Laws 1967, p. 732.
323. Ga. Laws 1967, p. 732, 735.
324. Ga Laws 1967, p. 109.
325. The statute amended was GA. CODE ANN. §88-202 (1963 Rev.).
326. Ga. Laws 1967, p. 544. The judge is to be notified of the situation by the clerk

of the superior court and the chairman of the county board of health.
327. The statute amended was GA. CODE §23-2304 (1933).
328. Ga. Laws 1967, p. 616. The exact amount is to be determined by the county govern-

ing authority in each case.
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H. HOME RULE

The most important statutory-type development during the survey period,
in respect to counties, was the ratification of the amendment to the con-
stitution providing for county "home rule."3 29 Enacted by the General
Assembly in 1965, and ratified by the people in the general election of
November, 1966, the organic law of the state now purports to provide a
system of self government for Georgia counties.33 0 All that will be attempted
here is a mere capsule of some of its more important provisions.

The heart of the new home rule provision is composed of two primary
authorizations. First, the county governing authority is authorized, free of
local statute control by the General Assembly, to adopt "clearly reasonable"
measures relating to the "property, affairs and local government"33' of the
county, if general statutes have made no provision for the matter, and if
the measure is not inconsistent with the Georgia Constitution or any exist-
ing local statute. Second, authorization is granted for the amendment of
local statutes relating to the county without the necessity of action by the
General Assembly, this amendment to be effected by either of two pro-
cedures: by resolution or ordinance of the governing authority,33 2 after
notice has been published in a specified manner;333 or by petition to the
county ordinary,33 4 initiated by a percentage of the population335 and
approved in a special election by a majority of the registered voters of the
county.3 36 Amendment by either method does not become effective until
a copy of the amendment, the notice and an affidavit of the newspaper
representative is filed with the Secretary of State.3 37

More specific than any of the authorizations noted thus far, the home
rule provision also empowers the county governing authority to fix the
compensation of county employees and to provide for their coverage by
insurance, retirement and workmen's compensation benefits. The govern-
ing authority is further authorized to enact zoning ordinances for unin-
corporated areas of the county. The provision further directs, however,

329. The municipal home rule act of 1965 was all that was believed to be authorized by
the existing constitutional provision; hence, the necessity of constitutional amend-
ment in respect to home rule for counties. See the discussion in Sentell, Local Gov-
ernment Law, 17 MERCER L. REV. 126, 152-54 (1965).

330. Ga. Laws 1965, p. 752.
331. Ga. Laws 1965, p. 752, 753.
332. This resolution or ordinance is to be adopted at two regular consecutive meetings of

the authority not less than 7 nor more than 60 days apart.
33& By the official organ once a week for 3 weeks within a period of 60 days immediately

preceding final adoption.
334. This petition must state exact language of the proposed amendment or repeal.
335. Ranging from 25% of the electors in counties of 5,000 or less to 10% of the electors

in counties of more than 50,000.
336. The ordinary passes on the validity of the petition.
337. The Secretary of State is to provide for the annual publication and distribution of

these amendments.
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that certain subjects must be dealt with only by the 'General Assembly.338

These subjects include---elective county offices, composition, form and
compensation of the county governing, authority, crimes, taxation, businesses
regulated by the public service commission, eminent domain, courts, and
public school systems.

538. Either by general or local statute.


