
EVIDENCE

By WILBUR D. OWENS*

During the survey period the Supreme Court of Georgia and the Court
of Appeals of Georgia rendered about ninety decisions in which substan-
tive or procedural evidence questions are mentioned. Most of those involve
the application of settled principles of law and statutes, a review and
summation of which would be repetitious. Included in this survey are the
cases considered noteworthy.

A. CASES OF FIRST IMPRESSION

Gibbons v. Maryland Cas. Co.,' posed the question of whether or not a
mother was competent to testify as to the facts showing the illegitimacy of
her own children. The case was a workmen's compensation proceeding
brought by a deceased employee's surviving wife who as to the parentage
of her children was the sole witness. The court of appeals pointed out
"that the courts of a majority of the states have followed Lord Mansfield's
declaration in Goodright v. Moss, 2 Cowp. 591 (1777) . . . that it would
be indecent and immoral to permit parents of children to 'bastardize the
issue born after marriage' by testifying themselves as to non-access of the
husband, but that there has been a trend among the states to repudiate the
rule either by statute or by court decision .... -2 Following the trend, the
court in a divided per curiam opinion, three judges dissenting, held that
"Lord Mansfield's rule is not binding on the courts of this state since it
did not come until 1777; we adopted only the common law and statutes
of England whch were of force May 14, 1776 . ... The policy of Georgia
law is to admit evidence, even if its admissibility is doubtful, because it
is more dangerous to suppress the truth than to allow a loophole for false-
hood . . . The widow ...was competent to testify concerning her con-
duct, habits of life, etc., including her cohabitations with other men who,
in her opinion, became fathers of her children.

B. JUDICIAL NOTICE

It was decided that judicial notice will be taken "of the uniform man-
datory form of fire insurance policies as prescribed by the Insurance Com-
missioner and published as an addendum to Code Ann. §56-3201 . . .4
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However, judicial notice of administrative rules and regulations of the
State Revenue Commissioner,5 and of the rules and regulations of the
Merit System Council, 6 will not be taken. These cases were decided by
Division No. 2 of the court of appeals, but neither case distinguishes the
other or mentions the possible difference between publication of an adden-
dum to the Georgia Code Annotated and publication of an administrative
regulation. Basing its decision upon the administrative agency rules and
regulations cases, the same division of the court of appeals held that judicial
cognizance of the list of active members of the State Bar of Georgia as kept
by the State Bar of Georgia, will not be taken. 7 The court of appeals also
decided that it would not take judicial notice of the location of city streets.8

The supreme court in a case that should find its way into every practi-
tioner's case book, in ,considering the dismissal of a plea in bar based upon
former adjudication between the parties where the party filing the plea
introduced no evidence to prove the record in the prior case, held that the
trial court could not have taken judicial notice of the prior case.9

C. EMINENT DOMAIN

Eminent domain proceedings were the subject of State Highway Dep't
v. Calhoun,lo in which the court of appeals (1) approved of a deposition
taken on a tape recorder being played in its entirety subject to jury in-
structions to exclude improper parts and (2) because of a change in the
law of evidence by Act of the General Assembly since the verdict in the
case, and because there is no vested right in a verdict and judgment not
yet final, held it was error for the trial court to instruct the jury that an
owner is entitled to actual market value as affected by known or antici-
pated improvements. A writ of certiorari was granted as to (2) and the
supreme court in an opinion by Chief Justice Duckworth observed that
in Hard v. Housing Authority," the court had decided that, in proving
value, evidence showing that an enhancement in value resulted from
knowledge of the impending taking was admissible; that what is just and
adequate compensation as provided in the Constitution of 1945, is a justi-
ciable and not a legislative question; and that it is beyond the power of
the General Assembly to specify what evidence can or can not be introduced
to prove just and adequate compensation. Even though the constitutionality
of the Act upon which the court of appeals based its decision and as to
which the supreme court stated the legislature exceeded its powers, had
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not been challenged below, the supreme court demonstrating "the ever-
lasting truth that there are exceptions to all rules" nevertheless for the
benefit of all held "that for the reason that the 1966 Act is an attempt to
invade the exclusive jurisdiction of the judicial department, it offends the
constitutional separation of powers and is therefore void."' 2

A condemnation proceeding13 afforded an opportunity for the court of
appeals to consider and decide that "one party to a condemnation case
may not by deposition or interrogatory ascertain from the other party the
opinion of an independent expert appraiser employed and paid by the
other party .... " A different situation is presented upon the trial of the
case. As subsequently decided by the court of appeals, while a real estate
appraiser "cannot be compelled to expend his time and knowledge in mak-
ing an appraisal and forming an opinion as to value without remuneration
for his efforts, . . nevertheless once he has made the appraisal and formed
an opinion he may be compelled to testify at the instance of either party
S. ... No expert can refuse to testify because he has not been compensated
or will not be compensated for his testimony .14

D. RELEVANCY

Relevancy is difficult to define with exactness as is demonstrated by the
summary of various rules of relevancy of testimony in Shelnutt v. Phillips.15
Among other things, the opinion states "in other words, any evidence is
relevant which logically tends to prove or disprove a material fact which
is at issue in the case, and every act or circumstance serving to elucidate
or to throw light upon a material issue or issues is relevant . ".. ,6

E. NOTARY PUBLICS

One who signs papers before a person known to be a notary public, even
though not sworn by word of mouth, upon trial for false swearing will be
faced with the court of appeals decision that "the jury was authorized to
find that the defendant intended to be sworn and that the notary public
intended to swear him at the time the document was executed."' 7

F. DEPOSMONS

All trial counsel will be glad to observe that depositions taken in a
companion case where the parties are substantially the same, are admis-
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sible in the trial of the other case provided, of course, the rules of necessity
are met.18 The necessity there arose from the witness being beyond the
subpoena power of the court.

G. TRIAL

Admissions and responses thereto must be introduced in evidence to be
considered by the jury.19 The supreme court held that after a motion for
new trial is granted, the proceeding thenceforth is de novo, and testimony
prior to the granting of the motion for new trial cannot be considered by
the trial court as a basis for its future legal decisions.20

18. Parrott v. Edwards, 113 Ga. App. 422, 148 S.E.2d 175 (1966).
19. Forsyth v. Peoples, Inc., 14 Ga. App. 726, 152 S.E.2d 713 (1966).
20. Napier v. Napier, 221 Ga. 813, 147 S.E.2d 422 (1966).


