
CRIMINAL LAW

By JAxvtrs E. PEUGH*

LEGISLATION

There were few major pieces of criminal legislation enacted by the 1966
Georgia General Assembly. One of the more important statutes enacted made
the stealing of trade secrets a crime.' The act provides that any person who
steals an article representing a trade secret, or without authority makes a
copy of the article intending to deprive the owner of the secret or appropri-
ate it to his own use or that of another is guilty of a misdemeanor if the
article or the trade secret represented thereby has a value less than two hun-
dred dollars. If the article or trade secret has a value in the amount of two
hundred dollars or more or the article is taken by violence, the party so
taking is guilty of a felony. Another statute made it a felony for one with
the intent to avoid prosecution for a crime to remove himself from the
state.
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Another act3 provides for the automatic revocation of any person's driver's
license who has been convicted of theft of a motor vehicle or a part thereof.
It is a ground for revocation of parole if the person drives a motor vehicle
without a license, and it is provided in the act that the license shall not be
reinstated until the full term of the sentence imposed has elapsed, except in
the discretion of the trial judge who imposed sentence. It has been made a
misdemeanor to sell admission tickets to opera, football games, basketball
games, and golf tournaments, for an amount in excess of one dollar more
than the maximum price printed on the ticket. 4 Since 1943 this so-called
"ticket scalping" has been illegal when the tickets were good for admission
to athletic contests of the University System of Georgia.5 For this reason
the 1966 act is complimentary to and not in derogation of the 1943 act.

Prior to 1966, a person convicted of throwing trash on state highways was
subject to be given the maximum punishment provided for the conviction of
misdemeanor. 6 The punishment was reduced this year to a maximum of a
one hundred dollar fine or imprisonment not to exceed thirty days or both.
According to a 1958 statute7 it was unlawful for a person to employ in any
capacity whatever a person under eighteen years of age in any place where
alcoholic beverages are sold. The 1966 General Assembly changed this pro-
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1. GA. LAws, 1966, p. 425.
2. GA. LAws, 1966, p. 432.
3. GA. LAws, 1966, p. 12.
4. GA. LAws, 1966, p. 207.
5. GA. LAWS, 1943, p. 633.
6. GA. CoDE ANN. §27-2506 (Supp. 1953).
7. GA. LAWS, 1958, p. 640.



vision to the extent that if the county wherein the employment is carried
on is over five hundred thousand in population; the place of employment
is in a stadium where beer is the only alcoholic beverage offered for sale;
and, such person does not in any way sell, dispense or otherwise work in re-
lation to the sale of beer, then his employment will not be a crime.8 This
statute, of course, is aimed at allowing minors to accept employment in the
new Atlanta stadium.

It has been made unlawful to sell, possess, prescribe, or dispense certain
drugs bearing a label which states that "Federal Law Prohibits Dispensing
Without a Prescription" or "any other words to that effect." Further, it is
unlawful to sell drugs which the Federal Food and Drug Administration now
declares dangerous or which it may hereinafter declare dangerous, and which
are, in the discretion of the Georgia State Board of Pharmacy, classified
as "Dangerous Drugs", unless the drugs are prescribed and same is filled by
duly licensed pharmacist. Aimed at discouraging the purchase of these drugs
is a section which makes it unlawful for a person to attempt to obtain them
through fraud, deceit, misrepresentation, forged prescriptions, or use of false
name or address. 9

It is a misdemeanor for any person to have in his possession any lottery
ticket or similar device employed in carrying on any lottery scheme. 10 The
legislature was careful to hedge the constitutional ramifications of this act
by including in the statute a sentence which says, "the element of criminal
intent is not dispensed with by the enactment of this statute."

A most important statute amended the code section 1 ' involving larceny of
a motor vehicle and the punishment therefor. The new act provides that the
first conviction for larceny of a motor vehicle or a motor vehicle part is a
reducible felony which carries a punishment in the case of the former of
three to seven years and in the case of the latter, two to five years, providing
the offense is not reduced to a misdemeanor on recommendation of the jury.
This is further qualified, in the case of theft of the parts, by providing that
larceny of parts with a value of less than one hundred dollars shall be a
misdemeanor. Subsequent convictions, provided the prior conviction was a
felony within the terms of the act, carry punishment of five to ten years and
ten to twenty years in the penitentiary on the second and third convictions
respectively.

In what might be classified as miscellaneous or possibly not even criminal
legislation, the code section 12 giving the governor the authority to offer
rewards for felons has been amended to allow the reward to be in the sum
of one thousand dollars in the case of a capital felony.' 3

8. GA. LAWS, 1966, p. 237.
9. GA. LAWS, 1966, p. 371.

10. GA. LAWS, 1966, p. 129.
11. GA. CODE ANN. §26-2603 (Supp. 1965).
12. GA. CODE ANN. §27-101 (Supp. 1965).
13. GA. LAWS, 1966, p. 278.
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CASE LAW

LARCENY & BURGLARY

Standing alone, an explanation of the recent possession of stolen goods by
sworn testimony unimpeached and uncontradicted would demand a new
trial after a conviction of burglary.' 4 In Nicholson v. State' 5 the accused
made such an explanation saying that he had purchased the goods from a
named individual. The state contradicted the evidence only to the extent of
showing an unsuccessful effort to locate the person from whom the goods
were allegedly purchased. The Court of Appeals affirmed the conviction
relying on Lankford v. Holton' 6 in which the Supreme Court of Georgia
had previously held under the same circumstances that the jury was au-
thorized to determine from the testimony whether the purchase by the ac-
cused was "incredible, impossible, or inherently improbable" and after an
affirmative finding could find the accused guilty based upon his recent pos-
session of the stolen goods.

An essential element of the crime of larceny is the intent to steal the
goods, i.e., the intent to deprive the owner of their possession permanently.17

In Cain v. State' s a college student took a car without the owner's permission
and was gone some twelve hours. The defendant was arrested while driving
back to the place from where he took the car. At the trial he sought to state
his intention of returning the car to the owner but an objection to the testi-
mony was sustained. In reversing the conviction the court held this to be
error saying, "the defendant was sworn and testified as a witness in his own
behalf." In so doing, testimony as to what his intention had been was not
opinion evidence, but it constituted proof of a substantive fact.

The accused was found guilty of the crime of larceny. The conviction
rested on circumstantial evidence only. Counsel for' the accused pointed out
a number of reasonable hypotheses, other than the guilt of the accused,
which could be concluded from the facts and the appellate court reversed.' 9

The state's case did not meet the statutory test for conviction on circum-
stantial evidence.2 0

MURDER

"A murder may be committed in perpetration of a felony, although it does
not take place until after the felony itself has been technically completd, if

14. Cox v. State, 109 Ga. App. 797, 137 S.E.2d 516 (1964); Law v. State, 106 Ga. App.
782, 128 S.E.2d 204 (1962).

15. 112 Ga. App. 306, 145 S.E.2d 282 (1965.).
16. 187 Ga. 94, 200 S.E.2d 243 (1938).
17. PERKINS, CRIMINAL LAW 190 (1957).
18. 112 Ga. App. 646, 145 S.E.2d 773 (1965).
19. Stewart v. State, 112 Ga. App. 193, 144 S.E.2d 561 (1965).
20. GA. CODE ANN. §38-109 (1954 Rev.). "To warrant a conviction on circumstantial evi-

dence, the proved facts shall not only be consistent with the hypothesis of guilt, but
shall exclude every other reasonable hypothesis save that of guilt of the accused."
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the homicide is committed within the res gestae of the felony." 21 It was held
in Jones v. State22 that the homicide, which occurred when defendants were
fleeing a service station they had just robbed, was within the res gestae of
the robbery. The defendant assigned error contending that the charge on
misfortune and accident was not properly submitted to the jury. The con-
viction was affirmed. Where the homicide is a result of an unlawful act,
the defense of accident or misfortune is not maintainable.2 3

In Brawner v. State24 the accused made an unsworn statement alleging
the murder was caused by accident or misfortune. After his conviction and
upon appeal, he asserted as error the trial judge's failure to charge the law
of the case which had been presented on his unsworn statement. The Su-
preme Court held this exception to be without merit. In another case 25

decided by the Supreme Court during this survey period it was held that
the failure of a trial judge to charge on a defense made out by defendant's
sworn testimony was error. This area remains confused possibly due to mis-
leading statements in cases 26 and treatises. 27 A trial judge is not required
to charge on the defense made out by an accused in his unsworn statement28

but he must charge, at least the code section 29 as to the weight to be given
the defendant's unsworn statement.3 0 On the other hand, if the accused
raises a defense in his sworn testimony it is prejudicial error to fail to
charge on the theory of the defense. 31

In an unusual case,32 the accused had plead guilty to a charge of driving an
automobile under the influence of intoxicants and failing to yield the right
of way. When he was charged with murder which arose out of the same un-
lawful acts as the prior conviction, he filed a plea of autreois convict. The
plea was overruled and he assigned error to the ruling. The Court of Appeals
in deciding the case applied the "same transaction rule" to the facts. This
rule, stated simply, is "if the same transaction involves different offenses,
jeopardy of one is not defense to the other." 35 The trial court was affirmed
on the ground that murder and driving under the influence do not involve
the same transaction within the meaning of the same transaction rule.

21. 40 C.J.S. Homicide §216 (1944).
22. 220 Ga. 899, 142 S.E.2d 801 (1965).
23. Ford v. State, 220 Ga. 598, 44 S.E.2d 263 (1947) ; Lynch v. State, 207 Ga. 325, 61 S.E.2d

495 (1950). See, Parker v. State, 197 Ga. 340, 29 S.E.2d 61 (1944.)
24. 112 Ga. App. 654, 146 S.E.2d 737 (1966).
25. Hogan v. State, 221 Ga. 9, 142 S.E.2d 778 (1965).
26. Bryant v. State, 23 a. App. 3. 97 S.E. 271 (1918).
27. ENCYCLOPEDIA OF GEORGIA LAW, Criminal Law 504 (1963). "Where the prisoner has

made a statement in his behalf, the court should change the rule of law touching
such statement. Failure to do so is a reversible error, even in the absence of request,
unless it appears from the facts in the case that no harm resulted to the defendant.

28. Supra n. 24.
29. McDonald v. State, 129 Ga. 452, 59 S.E. 242 (1907).
30. Knopp v. State, 60 Ga. App. 138, 3 S.E.2d 146 (1939).
31. Mosely v. State, 165 Ga. 290, 140 S.E. 754 (1927); Fletcher v. State, 85 Ga. 666, 11

S.E. 872 (1889).
32. Waters v. State, 112 Ga. App. 201, 144 S.E.2d 477 (1965.).
33. ENCYCLOPEDIA OF GEORGIA LAW, Criminal Law 364 (1963).
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In Fields v. State34 the accused requested a charge which, in effect, would
place the burden of proving the accused's insanity on the state. The court
rightly held the requested charge to be unsound law and was affirmed on
appeal. Attorneys, over the years, have appealed cases on this ground
generally asserting that the burden of proving the accused's guilt is on the
state3 5 and alleging an inconsistency between this rule and the rule placing
the burden on the accused to prove his insanity.30 To place upon the state,
the burden of proving the sanity of the accused in every criminal trial
would be to saddle the state with an insurmountable procedural difficulty.
The placing of this burden on the accused results from the comparative con-
venience of the two parties in discovering and presenting the evidence and
from this situation arises the presumption of an accused's sanity.

LIQUOR 8c BOLITA

In two cases37 wherein the accused was indicted for possessing non-tax
paid liquor, circumstantial evidence was relied upon to convict. The factual
situations are very similar, however, the court of appeals affirmed in one
case and reversed in the other. In Colley v. State3s the evidence disclosed that
the liquor was found in heavy bushes about thirty-five feet from the accused's
backdoor; that there was a wheelbarrow in accused's backyard and that wheel-
barrow tracks led from the backdoor of accused's residence to the place
where the liquor was located which was not on the premises of the accused.
The Court of Appeals, in this case, affirmed the conviction. In Taylor v.
State3 9 the liquor in question was found in a plum thicket some twenty-two
feet from the back steps of the accused's residence; the liquor was not on the
premises owned or rented by the accused; and, other persons lived nearby and
had access to the place where the liquor was found. The Court of Appeals
reversed saying that the evidence presented in this case was insufficient to
exclude every other reasonable hypothesis. The presence or absence of a
path or trail would appear to be a decisive point in the liquor cases when
the state depends, for a conviction, upon circumstantial evidence. 40

The charge of the court in Faust v. State41 was asserted by defense counsel
to be error. It was held correct and the conviction was affirmed. It is merely
a truism that if the evidence in a prosecution for possessing and Selling
non-tax-paid liquor refers to but a single transaction, then a charge to the

34. 221 Ga. 307, 144 S.E.2d 339 (1965).
35. Hubbard v. State, 197 Ga. 77, 28 S.E.2d 115 (1943); Danforth v. State, 75 Ga. 614

(1885).
36. GREEN, THE GEORGIA LAW OF EVIDENCE 141 (1957).
37. Colley v. State, 112 Ga. App. 304, 145 S.E.2d 260 (1965) ; Taylor v. State, 111 Ga. App.

690, 143 S.E.2d 24 (1965).
38. 112 Ga. App. 304, 145 S.E.2d 260 (1965).
39. 111 Ga. App. 690, 143 SE.2d 24 (1965).
40. See, Walker, v. State, 90 Ga. App. 183, 82 S.E.2d 258 (1954); Harris v. State, 104 Ga.

App. 796, 123 S.E.2d 164 (1961).
41. 112 Ga. App. 638, 145 S.E.2d 584 (1965).
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effect that it would not be possible to find the defendant guilty of selling
and not possessing should stand.42

Accused was convicted of carrying on a lottery. The conviction was
grounded on circumstantial evidence showing inter alia that accused, when
arrested, was occupying a house which contained gambling paraphernalia;
that the phone rang a number of times while the police were present and the
calling parties wanted to place bets; that some of the persons calling asked
for James, which was the accused's first name. The accused disclaimed any
knowledge of the operation and claimed he was there to rest and the house
belonged to an unnamed man who was away on a ship. The Court of Ap-
peals affirmed the conviction reasoning that the circumstantial evidence was
strong, and the accused's explanation of his presence was weak and equivo-
cal.

43

MISCELLANEOUS CRIMES

Defendant was convicted of carrying a "sawed-off" shotgun to a public
gathering 44 under a code section 45 which makes such action a misdemeanor.
Error was assigned upon a portion of the court's charge in which the judge
said that possession of the gun was an essential element of the crime but
it could be either "actual or constructive". The Court of Appeals found no
error in this charge, and held that it would make no difference whether the
shotgun was in the hands of the defendant or under the seat of his car.46

In Maurier v. State47 the defendant was convicted of cheating and swin-
dling. Maurier gave a check to the prosecutor representing at the time that
the check would be paid, but with the knowledge that it would not be hon-
ored because he had previously given a stop-pay order on the check. He was
sentenced to pay a fine or serve six months in jail. His sentence provided
that his six months sentence would be suspended provided he make restitu-
tion to the prosecutor. Defendant brought error alleging that he was being
imprisoned for debt in violation of his constitutional rights.4 s The court
affirmed the conviction holding that the payment of restitution in this case
was not a requirement for discharge of the defendant. "The only require-
ment for discharge here is that the defendant pay the fine imposed, or in
lieu thereof, serve a six-months sentence."

The Court of Appeals in Birdwell v. State49 affirmed the defendant's convic-
tion of operating and maintaining a lewd house. The defendant contended

42. But see, Boyd v. State, 156 Ga. 48, 118 S.E. 705 (1923).
43. Williams v. State, 11 Ga. App. 672, 143 S.E.2d 19 (1965). But see, Chandler v. State,

63 Ga. App. 304, 11 S.E.2d 103 (1940); Goss v. State, 82 Ga. App. 533, 61 S.E.2d 570
(1950).

44. Farmer v. State, 112 Ga. App. 438, 145 S.E.2d 594 (1965).
45. GA. CODE ANN. §26-5102 (1953 Rev.).
46. See, Bice v. State, 109 Ga. 117, 34 S.E. 202 (1899).
47. 112 Ga. App. 297, 144 S.E.2d 918 (1965).
48. GA. CONST., art. I, §1, para. 21 (1945).
49. 112 Ga. App. 836, 146 S.E. 374 (1965).
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that the state failed to prove the reputation of the house or its inmates, con-
tending-that the reputation of the house or its inmates must be proven in
addition to acts of adultery and fornication. The defense had relied on a
headnote in Linebarker v. State5° which read: "A person cannot legally be
convicted of maintaining a lewd house unless the proof shows that the
general reputation of the house or its inmates, or both, was that it was a
lewd house, and also that fornication or adultery was actually committed in
the house." The court based its decision on the fact that the Linebarker case
was authority only for the proposition that proof of reputation alone is not
sufficent to convict.

In Nichols v. State51 the evidence showed that two persons who had
previously stolen twenty gallons of oysters from their employer sold them
to the defendant for thirty-five dollars. There was no proof, however, that
the price paid for the oysters was so disproportionate to the value as to
charge the defendant with notice that the goods were stolen. The defendant
had denied buying the oysters. In reversing the conviction, the court said
that the state may have had the evidence by which a legal conviction could
have been obtained, i.e., the ability to show the value of the oysters at the
time of sale, but it failed in presenting it.

In Fowler v. State5 2 the defendant was convicted of bastardy. He assigned
as error the overruling of his objection to testimony by the prosecutrix that
he offered prosecutrix two hundred dollars to pay her hospital bill. Reliance
was placed on the rule that while a bastardy proceeding may be settled,53

yet it is improper to admit evidence of a settlement or an offer in compro-
mise and settlement of the proceeding at the trial.5 4 The conviction was af-
firmed on the ground that here there was no offer of compromise and settle-
ment-that it was simply an offer to pay the prosecutrix two hundred dollars
for her hospital bill. This case should serve as a warning to the attorney at-
tempting to compromise a claim. The concession should always be couched
in hypothetical or conditional terms, thus preventing it from being inter-
preted as an admission of fault. 55

50. 74 Ga. App. 262, 39 S.E.2d 730 (1946).
51. 111 Ga. App. 699, 143 S.E.2d 41 (1965).
52. 111 Ga. App. 856, 143 S.E.2d 553 (1965).
53. Jones v. Peterson, 117 Ga. 58, 43 S.E. 417 (1903); Sybilla v. Connally, 66 Ga. App. 678,

18 S.E.2d 783 (1942).
54. Simmons v. State, 98 Ga. App. 159, 105 S.E.2d 356 (1958).
55. See, WIGMORE, EVIDENCE §1061 (3rd. ed. 1940). "Whether an offer to settle a claim

by a partial or complete payment amounts to an admission of the truth of the facts
on which the claim is based, and is therefore receivable in evidence, is a question
which has given rise to prolonged discussion and to varied but often unsatisfactory
attempts at explanation. The solution is a simple one in its principle, though elusive
and indefinite in its application; it is merely this, that a concession which is hypotheti-
cal or conditional only can never be interpreted as an assertion representing the parties'
actual belief, and therefore cannot be an admission; and, conversely, an unconditional
assertion is receivable, without any regard to the circumstances which accompany it."
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CRIMINAL PROCEDURE

In Gravitt v. State56 defense counsel asserted, as error, the trial judge's
violation of the "Dumb Act" 57 in charging that an accomplice's testimony
in a felony case is not sufficient but must be corroborated, and that, "the
case now on trial is a felony." The Supreme Court held that this statement
did not constitute an expression of opinion that the case had been proved as
a felony.

The most common procedural error committed during this survey period
concerned the failure of counsel to renew his motion for mistrial if dis-
satisfied with the action of the trial judge.58 Where a motion for mistrial
is made and the trial court instructs the jury to disregard the statement
which prompted the motion, moving counsel, if dissatisfied with the action
of the trial judge, should renew his motion and if he fails to do so, he is
deemed to have waived his remedy.59

Two cases,60 occurring during the survey period, involving questions of
venue, present interesting points. The Court of Appeals held that a motion
for a change of venue should be granted if after hearing all the evidence, it
leaves the mind of a reasonable man with the feeling that something un-
toward is likely to happen in the event of a trial of the defendant in the
county where the crime was committed. 61 The issue of a change of venue
is left to the sound discretion of the trial judge and will not be disturbed
unless it appears that he manifestly violated his duty.62

In Overcash v. State63 the offense charged was using vulgar and oppro-
brious words in a telephone conversation with a female. The call was made
from a county different from where it was received and the question was one
of proper venue. In a 1908 case 64 it was held that when an offense was com-
mitted through use of the mails, the proper venue was where the letter was
received. The court applied this reasoning to the Overcash case and held the
proper venue to be in the receiver's county.

Defense counsel may not question the accused, in the absence of permission
by the trial judge, while the accused is making an unsworn statement on his
behalf. 65 In Anthony v. State66 counsel sought to question the defendant to
refresh his recollection. An objection to the questioning was sustained and

56. 220 Ga. 781, 141 S.E.2d 893 (1965).
57. GA. CODE ANN. §81-1104 (1956 Rev.). "It is error for any judge of a superior court,

in any case . . . during its progress, or in his charge to the jury, to express or intimate
his opinion as to what has or has not been proved .. "

58. Barnes v. State, IlI Ga. App. 348, 141 S.E.2d 785 (1965); Purcell V. Hill, 111 Ga.
App. 256, 141 S.E.2d 153 (1965).

59. Barnes v. State, 111 Ga. App. 348, 141 S.E.2d 785 (1965).
60. Whitus v. State, 112 Ga. App. 29, 143 S.E.2d 649 (1965); Overcash v. State, 111 Ga.

App. 549, 142 S.E.2d 306 (1965).
61. Whitus v. State, 112 Ga. App. 29, 143 S.E.2d 649 (1965.).
62. Graham v. State, 141 Ga. 812, 82 S.E. 282 (1914).
63. 111 Ga. App. 549, 142 S.E.2d 306 (1965).
64. Rose v. State, 4 Ga. App. 588, 62 S.E. 117 (1908).
65. GA. CODE ANN. §38-415 (Supp. 1965).
66. 112 Ga. App. 444, 145 S.E.2d 657 (1965).
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the overruling of a motion for new trial on the ground of this ruling was held
proper by the appellate court. GA. CODE ANN. section 38-415 (Supp. 1965)
continues to be strictly construed by the courts. The United States Supreme
Court held in Ferguson v. State67 that an accused has a right to have his
counsel question him on his unsworn statement so long as he does not have
a right to be sworn and testify as any other witness. 68 With the passage of
GA. CODE ANN. section 38-415 (Supp. 1965) as amended to allow an accused
to make an unsworn statement or testify under oath Georgia courts have dis-
allowed questioning by defense counsel, in absence of permission by the
trial judge, when accused elects to make an unsworn statement. Since the
right to allow defense counsel to question accused when making an unsworn
statement appears to be in the absolute discretion of the trial judge, it would
never be error for the judge to refuse such a request.

In Massey v. State69 and Waldrop v. State70 questions concerning sequestra-
tion 7' of witnesses were considered by the Supreme Court of Georgia. In
Massey a new trial was granted defendant due to the abridgement of his
"absolute right" to have the state's witnesses examined out of the hearing
of each other. While the invocation of the rule has been spoken of as .a
mandatory rule72 it is subject to at least two qualifications which are within
the discretion of the trial judge. If it appears that one or more witnesses are
needed to remain in the courtroom to advise counsel; and where it appears
that in making the exception to the rule the fair rights of the opposite
party are secured; or, the efficiency of the court avoided by allowing a
deputy or other official, who are witnesses, -to remain in the court, the re-
quest to sequester will be denied.7 3 In Massey the prosecutrix was allowed
to remain in the court room after the rule had been invoked and the record
was silent as to either of the two reasons why she should be excepted from
the operation of the rule. The Supreme Court said in the absence of a show-
ing of excuse by the record none will be assumed to exist, and the pre-
sumption of the law is that the defendant's rights were prejudiced unless
the contrary plainly appears.

In the Waldrop case 74 defense counsel moved to strike the testimony of

67. 365 U.S. 570 (1961).
68. See, Ferguson v. State, 365 U.S. 570 at 571 (1961) wherein Mr. Justice Brennan said:

"The State of Georgia is the only state-indeed, apparently the only jurisdiction in the
common-law world-to retain the common law rule that a person charged with a
criminal offelise is incompetent to testify under oath in his own behalf at his trial."
Since this decision and the ensuing statutory changes, Georgia courts have construed
the applicable code sections very narrowly. See, e.g., Williams v. State, 220 Ga. 766,
141 S.E.2d 436 (1965).

69. 220 Ga. 883. 142 S.E.2d 832 (1965).
70. 221 Ga. 319, 144 S.E.2d 372 (1965.).
71. See, GA. CODE ANN. §38-1703 (1954 Rev.). "In all cases either party shall have the

right to have the witnesses of the other party examined out of the hearing of each
other. The court shall take proper care to effect this object as far as practicable and
convenient, but no mere irregularity shall exclude the witness."

72. Poultryland, Inc. v. Anderson, 200 Ga. 549, 562; 37 S.E.2d 785, (1946).
73. McGruder v. Etate, 213 Ga. 259, 98 S.E.2d 564 (1957); Montos v. State, 212 Ga. 764,

95 S.E.2d 792 (1956).
74. Supra n. 70.
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the state's witness on the ground that the witness had stayed in the court-
room after the "rule" had been invoked. The appellate court sustained the
conviction because of a failure by defense counsel to "protect his record" i. e.,
the record failed to show that the accused had invoked the squestration rule.
In Hamilton v. State75 it was held that there is a presumption that the judge
would have enforced the sequestration rule had it been invoked. This pre-
sumption combined with the silence of the record were fatal to the defend-
ant's cause.

Interesting miscellaneous procedural questions arising during the survey
period include an answer by the trial judge in response to a question by a
juror. In Campbell v. State76 a juror asked whether defendant if sentenced
would automatically be given psychiatric treatment or if he would go to
the penitentiary. The judge, in his charge instructed the jury that he could
not state whether the defendant would be entitled to, or be benefited
by the medical treatment but that they do have hospitalization facilities
in connection with penal institutions. This statement was held not to be
error. It had been decided, prior to this case, that it is improper for a trial
judge to attempt to answer an improper question from a juror during the
trial of the case. 77

In Cozzalino v. Watkins7s petitioner filed a petition for a mandamus ab-
solute against the Georgia Department of Corrections asking that two sen-
tences received in 1957 and 1959 respectively and now running successively be
recomputed to run concurrently. He relied upon a statute which states:
"Where a person is convicted on more than one indictment or accusation at
separate terms of court, or in different courts, and sentenced to imprison-
ment, such sentences shall be served concurrently .. .unless otherwise ex-

pressly provided therein." 79 It was manifest that the convictions were had in
different terms of court and it was shown that they were had in separate
courts-one in DeKalb county and the other in Fulton county. The petition
was denied and petitioner excepted. The denial was affirmed upon a showing
that the latter sentence stated expressly that: "said sentence to follow any
other Georgia sentence already imposed upon defendant."

75. 216 Ga. 345, 116 S.E.2d 565 (1960).
76. 111 Ga. App. 219, 141 S.E.2d 186 (1965).
77. Thompson v. State, 203 Ga. 416, 47 S.E.2d 54 (1948). In this case the court stated:

"Under our constitutional form of government, the legislative, judicial, and executive
powers shall forever remain separate and distinct . . .It is therefore improper for a
judge in the trial of a person charged with murder to state or intimate what action
could be taken in the future by a separate and distinct branch of the government
in regard to the determination of whether or not a person sentenced to life imprison-
ment should be granted freedom . . . Where, as in this case, a question is propounded
by a juror that involves the functions of a separate and distinct branch of the gov-
ernment, the jury should be told that such matters cannot be the subject of any in-
struction by the court."

78. 220 Ga. 624, 140 S.E.2d 875 (1965).
79. GA. LAWS, 1964, p. 494.
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CONCLUSION

While this article has not been exhaustive of all the criminal cases reaching
the appellate courts during the survey period, it does present some of the
more interesting decisions rendered during that time. The only relevant
conclusion that can be drawn from a reading of all the decisions handed
down during this period is that the substantive law in this field seems to be
settled, and except for a few areas the procedural aspects of criminal law
are also settled.


