
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

The theory and practice of government under a written constitution with
the institution of judicial review has been America's most distinctive contri-
bution to political science. Under this theory, the basic law of the state is
set down in one document, the constitution, which defines and limits the
authority of all branches of the government. Basic principles enshrined in
the constitution serve as a compass or guidepost, and any governmental ac-
tion running counter to the constitution is void. Public officials are sworn
to support the constitution as the supreme law. Legislative acts in violation
of the constitution are void, "and the Judiciary shall so declare them" states
the CONSTITUTION OF GEORGIA.

This state has been fortunate in the personnel of its Supreme Court, and
this court has fought a good fight in its effort to maintain the distinction
between constitutional and statutory law. In recent years this task has been
made increasingly difficult by lack of cooperation on the part of the political
branches of the government. A total of 470 amendments have been added to
the Constitution of 1945, and 113 additional amendments are to be sub-
mitted to a vote of the people for ratification or rejection in November,
1966. These amendments cover 455 pages in the GA. LAWS, a world record,
I believe, in amending a constitution.

An attempt to analyze all of these amendments would make this article
intolerably long. A tabular listing of them is found in the GA. LAWS.' Ap-
proximately three-fourths of them are local amendments, applicable to only
a particular political subdivision.

An illustration of the skill with which our Supreme Court handles prob-
lems arising from local constitutional amendments is offered by the case of
Nash v. Nat'l Preferred Life Ins. Co.2 A local constitutional amendment of
1958 authorized the General Assembly to empower the Commissioners of
DeKalb County to license and regulate businesses in unincorporated areas
of the county, and to levy business license taxes upon such businesses. In
1959 the General Assembly authorized the Commissioners of DeKalb County
to regulate and assess fees on all firms engaged in business in the unin-
corporated areas of DeKalb County. Thereafter, the Commissioners imposed
a schedule of fees on businesses, including insurance companies.

In 1964 the General Assembly amended the State's insurance code. The
amending statute divided municipalities into seven population categories
and established a range of fees which they could charge life insurance corn-
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panies. Other political subdivisions, including counties, were prohibited from
assessing license or similar fees on life insurance companies.

The State's general law and the license ordinance of the Commissioners
of DeKalb County were in direct conflict. Would the fact that the DeKalb
ordinance grew out of authority granted by constitutional amendment mean
that it would stand as an exception to the general State law in this case?
Under the facts of this particular case, the answer was "no". As Justice Al-
mand expressed it, "It must be kept in mind that the 1958 local constitution-
al amendment only authorized the General Assembly to empower DeKalb
County to enact such an ordinance and was not a self-executing amendment."

Perhaps a word of caution needs to be added against a conclusion that all
problems arising from local amendments can be easily handled by the
judiciary. Many of the local amendments are operative by their terms with-
out enabling legislation on the part of the General Assembly. Consider, for
example, the amendments relating to the taxing power of the "governing
authorities" of Berrien County and of Tift County under the amendments
to be voted on in November, 1966. 3

AMENDING PROCESS

Since several hundred amendments to the constitution of 1945 have been
adopted, one readily concludes that the amending process is easy. How many
amendments formally proclaimed as ratified by the Governor have been held
void by the judiciary as not having been legally adopted? Three, I believe,
is the answer. In the case of Hammond v. Clark,4 the Georgia Supreme Court
held that the question of whether an amendment to the Constitution had
been properly adopted is a justiciable one. The first case in which this
principle was applied was Towns v. Suttles5 which held an amendment to be
void because it was voted on by the electors of Fulton County as a whole
when it did not affect the territory included in the Atlanta School District.
The second case, Seago v. Richmond County6 held an amendment not to
have been ratified because the wording on the ballot was not sufficiently in-
formative. To this group of cases, we must now add a third.

Stinson v. Manning7 involved the legality of the procedure used in ratifying
a local constitutional amendment designed to merge the Independent School
System of Dublin and the Laurens County School System. The suit was
brought in equity. The Georgia Election Code of 1964 contains specific pro-
visions for a legal attack upon the approval or disapproval of any question
submItted to a vote of the people. Hence the question of the right to
equitable relief had to be answered. The Court held the statutory provision
governing such contests to be void when applied to a contest of an election

3. GA. LAWS, 1965, pp. 678, 736.
4. 136 Ga. 313, 71 S.E. 479 (1911).
5. 208 Ga. 838, 69 S.E.2d 742 (1952).
6. 218 Ga. 151, 126 S.E.2d 657 (1962).
7. 221 Ga. 487, 145 S.E.2d 541 (1965).
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on a constitutional amendment. GA. CODE section 34-1702 (1933) provides
for a contest "by any five electors who were entitled to vote for such . . .
question." According to Justice Quillian, "Such a concept is inherently ab-
horrent to the fundamental tenets of a constitution which historically has
upheld the rights of the individual." Plural complaints may be required
under some types of statutes, but not where constitutional rights are in-
volved.

The factual basis for the attack upon the election was as follows: The
majority vote for the amendment in the County System was only 19. The
Dublin Election District contains more than 500 electors who are residents
of the County School System. All votes in the Dublin Election Disrict were
counted as a part of the vote of the Dublin School District. Moreover, there
were 493 absentee ballots which were included in the votes of the Dublin
Election District without regard to the residence of the voter. These allega-
tions, if true, were held sufficient to create an insurmountable uncertainty
as to the outcome of the election.

McCullern v. Williamsons sheds further light on the amending process for
constitutional amendments of local application only. Such amendments must
be advertised and voted upon in the political subdivision or subdivisions
"directly affected". When is a political subdivision "directly affected"?

Prior to 1956 three distinct school districts existed in Walton County, to
wit: Monroe City School System, the Independent School System of Social
Circle, and the Walton County School System. A constitutional amendment
of that year provided that all of Walton County, exclusive of the area within
the corporate limits of Social Circle, should compose one school district.
When submitted to the people for ratification, the amendment received a
majority vote in the Monroe school district and in the Walton County dis-
trict; but a majority of the voters of the Social Circle district voted against
the amendment.

A majority of the Georgia Supreme Court held that the amendment was
ratified because the Social Circle Independent School System was not "di-
rectly affected" by the amendment. According to the Court, directly means
"straightway, immediately, without delay; in a direct manner or way; with-
out anything intervening." For the time being, the Social Circle District re-
mained unchanged. "Whether the Social Circle system would ever be affected
by the amendment is purely conjectural" wrote Justice Mobley for the ma-
jority.

Another attack upon the amendment was made under the equal protection
clause. The amendment provided that until such time as Social Circle should
come into the county system, the board of education should consist of seven
members, three appointed by the Mayor and Council of Monroe and four
by the Walton County grand jury from residents of the county outside of
Monroe and Social Circle. If Social Circle should vote to come into the the

8. 221 Ga. 358, 144 S.E.2d 911 (1965).
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system there would be nine members, one of whom would come from Social

Circle appointed by the Mayor and Council thereof. Thus the system for

the selection of school board members did not operate uniformily upon all

peoples in the county. The people of Monroe select their board members

through their mayor and council. They are also represented on the grand

jury which selects the other board members. By contrast, the people living

outside Monroe have no voice in selecting the three board members from

Monroe.
In sustaining the legislation against this "last resort" in constitutional ar-

gument, the Court took the familiar view that "it is not the purpose of the

Fourteenth Amendment, in the equal protection clause, to take from the

states the right and power to classify the subjects of legislation. It is only

when such attempted classification is arbitrary and unreasonable that courts

can declare it beyond the legislative authority."
There was yet another attack upon the constitutional amendment estab-

lishing the Walton County School System, namely, that "it sought unlaw-

fully to delegate the authority to determine its effective date." By its terms

the amendment provided: "The effective date of this amendment will be

determined by the passing of a resolution by the present Monroe City Board

of Education and the present Walton County Board of Education approving

the merger of the Monroe City School System and the Walton County School

System into the Walton County Schools." For the majority, Justice Mobley

wrote:

We know of no reason why the people may not amend the Con-
stitution making its provisions effective upon the action of two
school boards voting that it shall go into effect on a certain date.
There is no prohibition against it in the Constitution; and, if
there were, this amendment is the latest expression of the sovereign
will of the people upon the subject and 'will prevail, as an implied
modification pro tanto of the former provision.'

Chief Justice Duckworth dissented on all three points. The most debatable

point was whether Social Circle was "directly affected" by the amendment.

The Chief Justice expressed his views on the subject as follows: "Since

Social Circle is compelled by the amendment to conform thereto if it

chooses in the future to become a part of the county system, it is thus direct-

ly affected, and under the Constitution it must have ratified the amendment
as required."

CRIMINAL LAW

A fuller treatment of this branch of the law is given in another article

of this Review. Constitutional aspects of the subject are of such importance,
however, that they are touched upon here. As a matter of fact, application

of the Constitution of the United States to procedure in criminal cases is

the most dominant and controversial phase of current problems in consti-
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tutional law. The justices of the United States Supreme Court shift their
interest from time to time from one subject to another, and they accept cases
that permit them to classify, restate, or remake the law on that subject. For
the past quarter century their chief interest was in the position of the Negro
in American society. Using "equal protection" as their touchstone, they
brought about a social revolution in the South and ushered in a period of
racial violence in major cities throughout the nation. Whether this era of
social legislation by the Supreme Court has created more problems than it
has solved is a debatable question.

Gradually, the justices of the Court have been turning their interest away
from Negro rights to the rights of persons accused of crime. Opinions of two
years ago indicated that ultra-liberal Justice Black was beginning to feel
that the preferred treatment given by the Court to Negroes engaged in mob
violence was questionable. The decision in National Ass'n for the Advance-
ment of Colored People v. Overstreet,9 discussed below, shows that a majority
of the Court is beginning to share Black's skepticism of subscribing to a
"mutilating, one-sided interpretation of federal guarantees" by forgetting
that the Fourteenth Amendment protects "all people generally, not just
some people's 'life', some people's 'liberty', and some kinds of 'proper-
ty ..., "10

The number of prisoners subject to release because of innovations in the
law under recent United States Supreme Court decisions became so great
three years ago that the Court would have been overwhelmed by its volume
had it not, without act of Congress, virtually transformed the United States
District Courts into courts of appeals over State courts for criminal cases by
new interpretations of habeas corpus procedure. 1 And the number of habeas
corpus cases in the State courts has skyrocketed. Much of the time of the
Georgia Supreme Court was taken up during the year here under review
with criminal cases involving an application by the 'Georgia Court of new
law fashioned by the United States Supreme Court. A full review of these
cases here would be inappropriate. The main holdings are summarized under
topical headings.

(1) Right to counsel. The right to counsel by a person accused of crime
has long been established, and in 1963 the right was held to apply in non-
capital as well as in capital cases. 12 The following year the United States
Supreme Court linked together the right to counsel with the protection
against self-incrimination. It held inadmissible as evidence an incriminating
statement made by one Escobedo at a police station before he was indicted.
Escobedo had requested and been denied an opportunity to consult his

9. 221 Ga. 16, 142 S.E.2d 816 (1965).
10. Bell v. Maryland, 378 U.S. 226 (1963).
11. Townsend v. Sain, 372 U.S. 293 (1962).
12. Gideon v. Wainwright, 372 U.S. 335 (1962).
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lawyer and the police had "not effectively warned him of his absolute con-
stitutional right to remain silent."' 3

Three Georgia cases decided during the year under review shed some light
on how the Georgia Supreme Court is currently interpreting the right to
counsel on the part of persons accused of crime.

Molignaro v. Balkcom14 was a habeas corpus case in which a prisoner in
Reidsville State Prison sought release on the allegation that he had been
denied benefit of counsel. The facts showed that he had been refused coun-
sel at his commitment hearing. There was conflicting testimony concerning
what happened at Molignaro's arraignment in the Superior Court of Mus-
cogee County. He testified that he was denied counsel. The Solicitor General
testified that Molignaro did not request counsel, but voluntarily entered a
plea of guilty.

In sustaining the judgment adverse to Molignaro, the Georgia Suprem,
Court reaffirmed the position taken in Blake v. State15 that in Georgia the
preliminary commitment hearing is not inherently a critical stage in criminal
procedure where counsel must be provided. It emphasized that in the
Gideon'6 case the United States Supreme Court had dealt with the rights to
counsel in all "prosecutions". It found that the facts and circumstances of
the case at bar differentiated it from the Escobedo case.

Manor v. State'7 affords a contrast and demonstrates that the Georgia
Supreme Court considers the facts involved in each case and sometimes finds
the absence of counsel at the commitment hearing stage of a prosecution
to be a fatal defect, rendering void all proceedings thereafter in the case.
The facts in the Manor 8 case showed that a nurse had been killed. There
was evidence of sexual molestation. Robert Manor was arrested. At the po-
lice barracks he admitted the murder. He then asked for an attorney, Eddie
Goodwin. Goodwin came to the jail, but refused to talk to Manor because
he was naked. In the opinion of the Supreme Court, Justice Mobley wrote:

A person accused of crime may waive a commitment hearing, but
a waiver of commitment hearing under such conditions as existed in
this case is no waiver, and the purported waiver is a nullity, for the
conclusion is inescapable that to get out of the city barracks where
he was being held in a cruel and inhumane manner in a naked con-
dition in a steel cell, with a rock-floor, a metal bed with no mat-
tress, and to escape this humiliating and intolerable treatment, he
agreed . . . to waive the hearing and go over to the county jail
where he could get appointed.

Balkcom v. Roberts 9 holds, in effect, that failure to appeal by court

13. Escobedo v. Illinois, 378 U.S. 478 (1963).
14. 221 Ga. 150, 143 S.E.2d 748 (1965).
15. 109 Ga. App. 636, 137 S.E.2d 49 (1964.).
16. Supra n. 13.
17. 221 Ga. 866, 148 S.E.2d 305 (1965).
18. Ibid.
19. 221 Ga. 338, 144 S.E.2d 526 (1965).
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appointed counsel in a criminal case may be binding upon a convict. Roberts
was convicted of rape in White County. He was indigent and illiterate. The
court appointed two members of the local bar to represent him. The jury
found him guilty and fixed his punishment at "from 20 to 20 years in the
penitentiary." No appeal was made. In 1951 Roberts began serving his sen-
tence in a public works camp. Within a few months he escaped and fled to
California. In 1964 he was apprehended in Texas and returned to Reids-
ville Prison. He sought release on habeas corpus on the ground that his
appointed counselors were incompetent in failing to appeal his 20 year sen-
tence. The Judge of the City Court of Reidsville ruled in Roberts' favor,
ordering that he be remanded to the authorities of White County for a
legal trial. The Georgia Supreme Court reversed the trial court. Under the
facts of the case, it was unwilling to sustain a ruling that Roberts' counselors
had acted incompetently. Success in an appeal would have subjected Roberts
to a new trial with the possibility of a death sentence. Judging from the
evidence, a competent lawyer might have concluded that an appeal was un-
wise.

With an apology for going a bit beyond the time limit on this review,
while on this topic it may be well to point out that in Miranda.v. Arizona20

the United States Supreme Court spelled out more clearly its concept of the
right to counsel in in-custody interrogation. For the majority, Chief Justice
Warren wrote:

Our holding will be spelled out with some specificity in the pages
which follow but briefly stated it is this: the prosecution may not
use statements, whether exculpatory or inculpatory, stemming from
custodial interrogation of the defendant unless it demonstrates the
use of procedural safeguards effective to secure the privilege against
self-incrimination. By custodial interrogation, we mean questioning
initiated by law enforcement officers after a person has been taken
into custody or otherwise deprived of his freedom of action in any
significant way. As for the procedural safeguards to be employed,
unless other fully effective means are devised to inform accused
persons of their right of silence and to assure a continuous oppor-
tunity to exercise it, the following measures are required. Prior to
any questioning, the person must be warned that he has a right to
remain silent, that any statement he does make may be used as evi-
dence against him, and that he has a right to the presence of an
attorney, either retained or appointed. The defendant may waive
effectuation of these rights, provided the waiver is made voluntarily,
knowingly and intelligently. If, however, he indicates in any manner
and at any stage of the process that he wishes to consult with an
attorney before speaking there can be no questioning. Likewise,
if the individual is alone and indicates in any manner that he does
not wish to be interrogated, the police may not question him. The
mere fact that he may have answered some questions or volunteered
some statements of his own does not deprive him of the right to

20. - U.S. -, 16 L.Ed.2d 694 (1966).
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refrain from answering any further inquiries until he has consulted
with an attorney and thereafter consents to be questioned.

An indication of what the Chief Justice probably means by his garrulous
opinion is indicated by the following paragraph from the dissenting opinion
by Justice White:

The obvious underpinning of the Court's decision is a deep-seated
distrust of all confessions. As the Court declares that the accused
may not be interrogated without counsel present, absent a waiver
of the right to counsel, and as the Court all but admonishes the
lawyer to advise the accused to remain silent, the result adds up to
a judicial judgment that evidence from the accused should not be
used against him in any way, whether compelled or not. This is the
not so subtle overtone of the opinion-that it is inherently wrong
for the police to gather evidence from the accused himself.

While on the subject, it may be well to point out that the new law cre-
ated by Escobedo v. Illinois2l and Miranda v. Arizona22 is not applicable to
cases arising before these decisions were rendered. The constitutional law
invented in Escobedo "is available only to persons whose trials began after
June 22, 1964, the date on which Escobedo was decided." The "guidelines"
proclaimed by the Chief Justice in Miranda are, in his authoritative words,
"available only to persons whose trials had not begun as of June 13, 1966."23

(2) Confessions. In a half dozen cases the Georgia Supreme Court was
faced with the problem of applying the new law created by the decision of
the United States Supreme Court in Jackson v. Denno.2 4 The gist of the
ruling in that case was that a defendant is denied due process of law if the
issue of the voluntariness of his confession is submitted to the jury along with
other issues and a general verdict of guilty is accepted; the accused is en-
titled to a determination of the issue of the voluntariness or involuntariness
of his confession by a special jury, or by the trial judge outside the hearing
of the trial jury. The rule of Jackson v. Denno applies retroactively. 25

Britten v. State26 involves an attempt by the Georgia Supreme Court to
place a limitation upon the application of the rule of Jackson v. Denno.27

The accused had made confessions of guilt to police officers before he was
arraigned or given counsel. At the trial he made an unsworn statement. In
response to a question by one of his court-appointed attorneys as to whether
the statements he gave the officers at the time of his arrest were in substance
true, he replied "yes." This statement itself recited that it was freely and
voluntarily made. From this factual situation, the majority of the Georgia

21. Supra n. 13.
22. Ibid.
23. Johnson v. New Jersey, - U.S. -, 16 L.Ed.2d 882 (1966).
24. 378 U.S. 368 (1964).
25. Supra n. 23.
26. 221 Ga. 97, 143 S.E.2d 176 (1965).
27. Supra n. 24.
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Supreme Court concluded that the trial judge did not err in admitting the
statement in evidence.

In dissenting, Justice Almand pointed out the necessity under the rule
of Jackson v. Denno of giving the defendant a reliable determination of the
voluntariness of his confession. As procedure for the Britten28 case, he would
send it back to the trial court with directions that a jury be impaneled for
the sole purpose of determining whether the alleged confession was or was
not voluntarily given. Only if the jury should find that the alleged confes-
sion was voluntary would the judgment denying the motion for a new trial
be affirmed.

Sims v. State29 involved several points of interest, but attention here will
be focused on that part of the case involving the use of a confession. Sim's
counsel contended that the procedure used in admitting Sim's confession
was void under the rule of Jackson v. Denno.8 0 Writing for the majority,
Chief Justice Duckworth noted "a total absence of any consideration" of
certain Georgia statutes governing criminal procedure in the Jackson case,
and concluded: "We believe the Supreme Court will consider these facts
and agree that the Jackson decision does not apply here." The three points
of Georgia law relied upon for this conclusion were: (1) a conviction cannot
rest upon a confession alone; the confession must be corroborated; (2) a
showing must be made that an alleged confession was made voluntarily be-
fore it can be introduced; and, (3) the trial judge has power to set aside a
verdict by the jury if he is dissatisfied with it. In reading Jackson v. Denno,
only the second of these points would have any application to the point at
issue, namely, the right of the accused to a determination of the issue of the
voluntariness of his alleged confession by a process independent of the trial
jury. A prima facie showing to the trial judge that the confession was vol-
untary would not meet this requirement, and that is all the Georgia law has
been interpreted to require in past years. The governing Georgia statute
would warrant a different interpretation. And in the light of the new rules
forced upon the States by recent decisions of the United States Supreme
Court, the 'Georgia courts might well adopt the "Massachusetts Rule" and
admit alleged confessions in evidence only after a full determination by the
trial judge that the confession was voluntary.

The opinion by Chief Justice Duckworth contains a lengthy criticism of
the decision of the United States Supreme Court in Jackson v. Denno. He is
alarmed with the way in which the federal justices are enforcing "their
notions of what ought to be rather than what is established by others worthy
and qualified to provide."

In Chadwick v. State31 a confession was submitted to the jury without a
preliminary determination by the trial judge that the confession was made

28. Supra n. 26.
29. 221 Ga. 190, 144 S.E.2d 103 (1965).
30. Supra n. 24.
31. 221 Ga. 574, 146 S.E.2d 283 (1965).
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voluntarily. The Georgia Supreme Court sustained the conviction. The basis
for upholding the conviction seems to have been (1) that the undisputed
evidence authorized a verdict of guilty, and, (2) the accused admitted in
open court that his confession had been voluntary.

It is extremely doubtful if the holding in Mobley v. State32 is consistent
with the procedural requirement of Jackson v. Denno.33 Commenting upon
the confession involved, Chief Justice Duckworth remarked: "The court here,
after hearing the testimony out of the hearing of the jury, suggested that
it be left out, but later allowed the confession in evidence ......

The opinion by Justice Quillian in Chatterton v. State3 4 does not clearly
indicate the procedure used in the trial court to determine the issue of the
voluntariness of the confession used.

(3) Search Warrant. In Carson v. State35 the Georgia Supreme Court ap-
plied the rules recently formulated by the United States Supreme Court on
"probable cause" for the issuance of a search warrant.

Carson objected to the use of evidence seized by officers in his place of
business on the ground that the search warrant used by the officers had
been issued without probable cause. The affidavit upon which the warrant
was issued stated that the affiant says "That he has reasonable and proper
cause to believe and does verily believe that . . . fnamed defendant and
business] is now engaged in violation of the gambling and intoxicating
liquor laws of the State of Georgia .... The warrant read, "The foregoing
affidavit . . . having been duly and regularly made before me, and the same
seeming to constitute probable cause for the belief expressed .. "

Under the rule of Aquilar v. Texas,36 facts or circumstances, not merely
beliefs, must be the basis for the issuance of a search warrant. Applying that
rule, the Georgia Supreme Court held in the Carson37 case: "The affidavits
in the case at bar, having stated no facts or circumstances underlying the
beliefs . . . did not furnish a sufficient basis for a finding of probable cause
for the issuance of the search warrants."

Marshall v. State38 presented a question which, strange to say, was novel
in 1966. A search warrant can be issued only upon probable cause "supported
by oath, or affirmation." Must a written affidavit disclosing the information
upon which the request for the warrant is based be presented to the issuing
magistrate, and thus become a part of the record, or may this information
be presented to the magistrate orally and become a part of the record only
at a later date when read into the record by testimony in a judicial pro-
ceeding challenging the legality of the issuance of the warrant, this subse-
quent judicial proceeding occurring after a search and seizure has been made

32. 221 Ga. 716, 146 S.E.2d 735 (1965).
33. Supra n. 24.
34. 221 Ga. 424, 144 S.E.2d 726 (1965).
35. 221 Ga. 299, 144 S.E.2d 384 (1965).
36. 378 U.S. 108 (1964).
37. Supra n. 35.
38. 113 Ga. App. 143, 147 S.E.2d 666 (1966).
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under the warrant in question? The Georgia Court of Appeals approved the
use of oral testimony, not made a part of the record at the time the search
warrant was issued, in the Marshall case. Strange to say, the United States
Supreme Court has not yet faced the question directly.

(4) Jury selection. GA. CODE section 59-106 (1933) provides for selection
from the tax digest of the most experienced, upright, and intelligent citizens
to serve as jurors; and 'GA. CODE section 72-6307 (1933) requires that the
names of colored and white taxpayers shall be made out separately on the
digest. Does the selection of jurors by a process which involves in this in-
direct way a distinction between whites and Negroes violate the Warren
Court's concept of equal protection? This was the point of chief interest in
Brookins v. State.39 The Georgia Supreme Court held that no violation of
the fourteenth amendment was involved.

FREEDOM OF SPEECH

Corinth Publications, Inc. v. Wesberry40 denied an attack upon the
work of the Georgia Literature Commission. Created in 1953, this Commis-
sion has sought to deal with the problem of removing obscene literature
from newstands in Georgia. Its present members are James P. Wesberry,
Hubert L. Dyan, and Marcus Calhoun. It maintains an office at the State
Capitol. Most of its attention has been directed toward assisting local civic
groups in securing voluntary removal of filth from newsstands, and its ac-
complishments in this have been significant.4 1 It has statutory authority to
initiate suits aimed at removing obscene materials from newsstands. In the
present case members of the Commission obtained a declaratory judgment
that a book entitled "Sin Whisper" was obscene.

The publisher of the book defended on the ground that the activities of
the Georgia Literature Commission violated freedom of speech and of the
press through the use of prior censorship. This argument had no application
to the facts of the case in question, for the restraint was clearly sought after
publication.

Another contention was that the publisher was entitled to trial by jury
on the issue of whether "Sin Whisper" was obscene. The provision of the
Georgia Constitution guaranteeing the right of trial by jury was held here,
as in many other cases, to guarantee only "those rights heretofore enjoyed
at common law in civil and criminal cases," an expression so vague as to be
almost meaningless. The publisher also contended that the right of trial by
jury applied to this case under the CONSTITUTION OF THE UNITED STATES.

The present writer is aware of no case that would give the slightest support
to this contention. In rejecting it, Justice Grice referred to statements in

39. 221 Ga. 181, 144 S.E.2d 83 (1965).
40. 221 Ga. 704, 146 S.E.2d 764 (1965).
41. Horace W. Fleming, Jr., The Georgia Literature Commission, M.A., thesis, University

of Georgia, 1966.
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opinions by Justices of the United States Supreme Court which indicate the
view that trial by jury is not necessary, "i.e., that obscenity is a question of
law not fact, that it is a mixed question of law and fact, that is a question
of 'constitutional judgment,' and that an appellate court must in each case
make its own independent judgment on the issue."

The declaratory judgment of the trial court was as follows:

1. That the book entitled 'Sin Whisper' is composed substantially
of lengthly, detailed, and vivid accounts of preparations for the
acts of normal and abnormal sexual relations between and among
its characters; and, 2. That the book taken and considered as a
whole, has as its predominate appeal, the arousing of prurient in-
terests in the average man of our national community; and, 3. That
the book taken and considered as a whole has no redeeming literary
or social value or importance; and, 4. That the book taken and
considered as a whole goes beyond the customary limits of candor
in description and representation of its subject matter; and, 5. That
the book, judged as a whole by Georgia Statutory Standards and
Constitutional standards established by the United States Supreme
Court, is obscene. 42

The Georgia Supreme Court found this adjudication to be amply sup-
ported by the evidence.

National Ass'n for the Advancement of Colored People v. Overstreet43 is

a case that has attracted national attention. The fact that the United States
Supreme Court permitted the Georgia judgment awarding damages against
the NAACP to stand is the unusual aspect of the case.

The facts of the case were as follows: Haldred Overstreet filed a petition
against the NAACP; the Savannah Branch of the NAACP; W. W. Law, in-
dividually and as President of the Savannah affiliate of the NAACP; and
F. D. Jaudon, vice-president of the Savannah affiliate of the NAACP. He
made these allegations: On May 30, 1962, he had in his employ in his
grocery store a 14 year old Negro boy. One of his clerks told him the boy
had stolen some grocery items. He thereupon admonished the boy and dis-
charged him. The boy accused Overstreet of beating him and had his aunt
swear out a warrant against him for assault and battery. At the instigation
of W. W. Law, the next night a mass meeting of the NAACP was held in a
church of which F. D. Jaudon was pastor to protest the alleged beating of
the 14 year old Negro boy. At this meeting plans were made for putting
Overstreet out of business. The next morning, and in the days, weeks, and
months ahead, defendants eihployed mass pickets to obstruct the use of the
entrance to Overstreet's market and to intimidate customers.

Trial of the case resulted in a verdict in favor of Overstreet and the award
of thirty five thousand dollars actual damages and fifty dollars punitive

42. Supra n. 40.
43. 221 Ga. 16, 142 S.E.2d 816 (1965).
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damages. As the action grew out of a conspiracy charge, the liability of the
defendants was joint and several.

The NAACP had defended on the merits, but the evidence supported the
finding of the trial court that the picketing was not peaceful and that it
was for an illegal purpose.

The most interesting point of the case was the holding of the NAACP
national corporation responsible for the damages. The Georgia courts placed
this responsibility on principles of agency. The Savannah Branch used the
corporate name, NAACP, and held itself out as representing the national
corporation. The national corporation gave orders and counsel to its local
representatives, and accepted a portion of the dues collected from members.
At no time had the NAACP disavowed the agency of W. W. Law who or-
ganized and generally directed the picketing.

THE JUDICIARY

"The judicial power of this state shall be vested in a Supreme Court, a
Court of Appeals, Superior Courts, Courts of Ordinary, Justices of the Peace,
Notaries Public who are ex-officio Justicies of the Peace, and such other
Courts as have been or may be established by law." Separation of the "ju-
dicial power" from the "executive power" and the "legislative power" is
a basic concept in our constitutional system; but the line of division between
the three branches of power has never been drawn definitively. Two cases of
the past year define in part what is and what is not judicial power.

CTC Fin. Corp. v. Holder44 held void the legislative act of 1959 amending
GA. CODE ANN. section 6-1608 so as to require the trial judge to state the
ground or grounds upon which a new trial is granted and thus make the
granting of the new trial reviewable in the appellate courts. The opinion
of the Supreme Court, written by Chief Justice Duckworth, was grounded
upon an application of the principle of the separation of powers.

The Constitution states that "The Superior and City Courts may grant
new trials on legal grounds." This, according to the decision in the Holder
case, makes void legislation requiring the trial judge to state the grounds
upon which he grants a new trial. According to Chief Justice Duckworth,
"If the legislature can qualify and restrict the power of the courts as it
appears to have undertaken by GA. LAWS, 1959, p. 353, it could add addition-
al qualifications and restrictions to the point of nullifying the unrestricted
constitutional power of the courts which the Constitution limits only to the
point that the grant of a new trial be 'on legal grounds'."

The line of division between permissible and impermissible legislation
governing judicial procedure has never been drawn with complete clarity.
As a general rule, the Georgia Supreme Court has sustained legislation gov-

44. 221 Ga. 809, 147 S.E.2d 427 (1965).
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erning judicial procedure if the Court viewed the legislation as reasonable.45

The opinion in this case adopts a position of absolutism in preference to
one of reasonableness. The fact that the Justices were unanimous in holding
the legislative act of 1959 to be a "nullity" is easily explained in terms of a
technicality. The act purported to amend a section of the "Code of Georgia,
Annotated." Since the legislature has never officially adopted the Annotated
Code, it cannot amend it as a law.

In Presnell v. McCollum 46 the Court of Appeals declared void a section
of a statutory amendment to the Cobb County zoning law. The section pro-
vided "that every decision or act of the governing authority of Cobb County
in the administration of this act and the zoning regulations and restrictions
promulgated hereunder shall be subject to certiorari to the Superior Court
of Cobb County ... "

In the earlier case of Hunt v. McCollum 47 the Georgia Supreme Court had
held void a provision of the Cobb County zoning law providing that "every
decision or action of the governing authority of Cobb County in the ad-
ministration of this Act ... shall be subject to appeal to the Superior Court
of Cobb County, Georgia, when same shall be tried de novo before a jury."
The wording of the statute in both instances was too broad. Judicial review
of allegations of legal errors is one thing; trial de novo of a non-judicial
matter (zoning) is quite another. And "certiorari is not an appropriate
remedy to review or obtain relief from a judgment, decision or action of an
inferior judicatory or body rendered in the exercise of legislative, executive,
or ministerial functions, as opposed to judicial or quasi-judicial powers."

Ray v. Mayor and Council of the City of Athens48 held void the provision
of a statute49 governing the condemnation of property of nonresident owners.
The statute read: "nonresidents of this State shall be served by posting a
copy of the petition together with the order of the judge thereon on the
bulletin board at the courthouse door of the county in which the property
sought to be condemned is located.. . , by the insertion of a notice... in
a newspaper, . . . and where the address of such nonresidents is known, by
mailing to them by registered mail a copy of such petition and order." The
flaw in the statute was its failure to specify the person or persons to post,
publish, or mail the notice. This was held to offend the due process require-
ment of reasonable notice.

Jurisdiction of the Georgia Supreme Court. The line of division between
the jurisdiction of the Supreme Court and of the Court of Appeals con-
tinued to be a puzzle for practicing attorneys and for the judges of the Court
of Appeals. No lengthy clarifying opinions were written. Some little light on
the subject is shown by the following cases.

45. SAYE & HILKEY, THE CONSTITUTIONAL LAW OF GEORGIA, 258-61 (1952).
46. 112 Ga. App. 579, 145 S.E.2d 770 (1965).
47. 214 Ga. 809, 108 S.E.2d 275 (1959).
48. 221 Ga. 73, 143 S.E.2d 386 (1965).
49. GA. LAWS, 1957, pp. 387, 392.
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In Fulford v. Johnson5° Johnson brought an action for "processioning"
the line between his land and that of Fulford. Fulford protested the findings
of the processioners, but lost in the Superior Court of Wheeler County. He
brought the case to the Supreme Court by writ of error. The Supreme Court
transferred the case to the Court of Appeals. Justice Almand wrote: "The
instant case is not one respecting title to land. It is well settled that an ap-
plication for processioning to determine a disputed land line and a protest
thereto is not a case respecting title to land so as to give the court jurisdic-
tion."

In State Highway Dept. v. Hewitt Co.51 the Court of Appeals transferred
this case to the Supreme Court, apparently on the ground that it was an
"equity case." The Supreme Court returned the case to the Court of Appeals,
holding that "the pleadings show no semblance of an equitable action and
affirmatively reveal the only relief is such as can be obtained in a court of
law."

In Richmond County Hospital Authority v. McClain52 the Court of Ap-
peals certified the following question to the Supreme Court: "Is a hospital
authority created pursuant to legislative authority an employer within
the meaning of 'GA. CODE ANN. section 114-101 for the purpose of workmen's
compensation?" Since this was the only issue in the case, the Supreme Court
declined to answer the question. Under the Constitution the case was one in
which the Court of Appeals has jurisdictions and not the Supreme Court.

TAXATION

The collection of taxes by governments is described in various contexts
as necessary, useful, burdensome, oppressive, and a host of other adjectives.
Throughout our history tax problems have constituted a major segment of
constitutional law; and no subtopic in this field of law looms larger than
Taxation of Interstate Commerce.

Undercofler v. Eastern Air Lines, Inc.53 This case deals with the applica-
tion of the Georgia Sales and Use Tax to Eastern Air Lines. It is unfortu-
nate that Justice Almand who has written many excellent decisions in the
field of taxation of interstate commerce was disqualified from participating
in the decision of the case. The decision in the case and the opinion written
by Justice Grice make it clear that a revision of the wording of the Sales
and Use Tax Act is needed if Georgia is to collect the tax upon airlines to
which she is entitled.

In the present case, Eastern contended that it "purchases all fuel for its
aircraft outside of Georgia and brings it into this State in interstate com-
merce"; and that in connection with its terminal facilities in Atlanta it
"maintains flight equipment, including replacement parts and compon-

50. 221 Ga. 338, 144 S.E.2d 526 (1965).
51. 221 Ga. 621, 146 S.E.2d 632 (1965).
52. 221 Ga. 60, 143 S.E.2d 165 (1965).
53. 221 Ga. 824, 147 S.E.2d 436 (1965).
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ents. ... It purchases these parts outside of Georgia and brings them into
Georgia for use in interstate commerce." On the basis of the ambiguous
wording of the Georgia tax statute, these items were held not to be taxable.

Eastern also claimed that the 'Georgia sales tax was not applicable to
meals purchased in Georgia for resale to its passengers because the meals
were not served until after the State line was crossed. It lost on this point.
Justice Grice wrote: "As we view what is alleged, such sale occurs when the
ticket, the cost of which includes the price of the meal, is purchased. There-
fore, when the ticket is purchased in this State, the sale occurs in this State,
regardless of where the aircraft is when the meal is served." This innocent
looking statement uncovers a Pandora's box of troubles. Is the state of the
seller to be permitted to collect a sales tax on goods purchased for delivery
in another state? Eastern won too much by the decision in the case as a whole
to appeal this one point. Georgia undoubtedly has the right under the
CONSTITUTION OF THE UNITED STATES to collect a sales-use tax on the gaso-
line, parts, and food involved in this case. But the governing statute needs
to be changed to remove a cloud of doubt from a tax on any one of the
three items involved. Poorly worded statutes are costly to Georgia.

Tax exemptions. Undercofler v. Hospital Authority of Forsyth County.54

This case upheld an act of 1964 granting to hospital authorities exemption
from the state sales and use tax. Most cases in past years on exemptions from
taxation have dealt with property taxes. The Constitution sets forth the
types of property that may be exempted, and concludes with the statement,
"All laws exempting property from taxation, other than the property herein
enumerated, shall be void." Apparently the Constitution places no limita-
tion on who or what agencies may be exempted from the sales tax.

Presbyterian Center, Inc. v. Henson.55 This case involved .a construction
of the constitutional provisions on tax exemptions. Presbyterian Center,
Inc., sought to enjoin the collection taxes by Fulton County and the City
of Atlanta upon real property owned by the non-profit corporation located
in Atlanta. A building housing headquarters of the Presbyterian Church for
sixteen Southeastern States, as well as the headquarters of the Synod of
Georgia and the Atlanta Presbytery, was located on the property in question.

Following precedents giving a strict construction to tax exemption clauses,
the Supreme Court found the property subject to taxation. The Constitution
enumerates the types of property to be exempted for religious purposes as
follows: (1) Places of religious worship or burial; (2) property owned by
religious groups used only for single family residences, and from which no
income is derived; and, (3) intangible property owned by or irrevocably
held in trust for the exclusive benefit of religious institutions, no part of
the net profit from the operation of which can inure to the benefit of any
private person. Application of the maxim expressio unius est exclusio alterius

54. 221 Ga. 501, 145 S.E.2d 487 (1965).
55. 221 Ga. 750, 146 S.E.2d 903 (1965).
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leads to the conclusion that no use of real property by a religious group
other than one of the uses enumerated can serve as a basis for tax exemption
under the constitutional provisions relating to exemptions based on religious
considerations. But does it follow that merely because property is owned
by a religious organization that it must be taxed, regardless of the use to
which it is put? If some "institution of purely public charity" should be
given to a church, and the church continued to operate it as a public charity,
would it become subject to taxation merely because it was owned by the
church? Adherence to the decision in the Presbyterian Center case would
require an affirmative answer. This answer is illogical, to say the least; the
writer thinks it is unsound and should be reexamined.

Timberland Champion Papers, Inc. v. Williams. 56 Can pine timberland
owned in large tracts and scientifically managed for the cutting of pulpwood-
be taxed at a higher rate than uncontrolled pine timberland on small farms?
In this case the taxing authorities of Wilkes County failed in their attempt
to do so. They "denied any plan or scheme to discriminate against any tax-
payers, their testimony being that they believed that small farms and non-
controlled pine timberland owners were paying their fair share of taxes be-
cause of other factors, whereas the controlled pine timberlands which were
well-managed, did not allow indiscriminate cutting but controlled the cut-
ting, were of greater value than other timberlands." The valuation on all
controlled timberlands had been raised one dollar per acre. The Supreme
Court found this action to be discriminatory, and in violation of the uni-
formity clause of Article VII. The evidence showed that the tax increase on
the "controlled" timberland had been made without examining or inspecting
the property. If in point of fact a real difference can be shown between
"controlled" and "uncontrolled" timberland, this should provide a valid
basis of classification for taxation. But a mere belief, unsupported by evi-
dence, is a poor basis for introducing a new criteria for classification.

FULL FAITH

Article IV of the CONSTITUTION OF THE UNITED STATES states that "Full
faith and credit shall be given in each state to the public acts, records, and
judicial proceedings of every other state." This is frequently called the
comity clause. Actually, that is a misnomer. Full faith under the Constitu-
tion is a judicially enforceable duty going much further than the comity
practiced in international relations. Two 'Georgia cases of the past year
dealt with the full-faith clause.

Cole v. Cole.57 This case illustrates the principle that states of the Ameri-
can union are not bound to give full faith to decrees obtained by fraud in
other states. Mrs. Cole sued for divorce and alimony. She had been married
before she married Cole. As a defense, he challenged her divorce from her

56. 221 Ga. 345, 144 S.E.2d 514 (1965).
57. 221 Ga. 177, 143 S.E.2d 637 (1965) .
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former husband, Louis J. Petty. That divorce was obtained in Alabama. Mrs.
Cole testified that neither she nor her former husband had ever resided in
Alabama. Hence the Georgia court refused to honor the Alabama divorce,
and dismissed the suit for divorce against Cole.

Watkins v. Conway.58 This case presents this interesting question: Is it a
denial of equal protection for Georgia to make domestic judgments valid
for seven years but require that suits on foreign judgments be brought with-
in five years after such judgments are obtained? The Court gave a negative
answer. Chief Justice Duckworth explained it in these words: "We know of
no statutory law in this State dealing with suits on domestic judgments, and
none has been cited by counsel for plaintiffs in error. Therefore, when the
legislature dealt with foreign judgments in GA. CODE ANN. section 3-701
it was dealing with the named class, 'foreign judgments', which was com-
pletely unrelated to the subject matter of limitations upon enforcement of
domestic judgments within prescribed periods of time as provided in GA.

CODE ANN. section 110-1001."

EMINENT DOMAIN

The decision in Bowers v. Fulton County59 establishes new guidelines to
be used in measuring the amount of compensation to be paid in eminent do-
main cases. It is one of the rare cases in which the Supreme Court has held
that it had jurisdiction because the case involved a construction of the Con-
stitution. And the decision is notable in that it expressly overruled previous
decisions.

The facts of the case were, in brief, as follows: Fulton County condemned
in fee simple a tract of land on Lakewood Avenue owned by Bowers. On this
land there was an office building used by Bowers in conducting a bookkeep-
ing-tax-insurance business. In a jury trial held to determine the compensa-
tion to be paid, Bowers introduced evidence to show that the removal of his
business to a new location had reduced his patronage and resulted in a loss
of money to him. He also submitted proof of the expenses incurred in mov-
ing his business and equipment.

Are injury to business and expense of relocation two separate items to
be added to the value of the physical property taken in determining the
compensation to be paid for property taken by eminent domain? The ma-
jority of the Justices of the Supreme Court gave an affirmative answer. Jus-
tice Quillian wrote:

The constitutional provision is susceptible of no construction ex-
cept the condemnee is entitled to be compensated for all damage
to his property and expense caused by the condemnation pro-
ceedings. Such damages and expenses are separate and distinct items
from the amount which he is entitled to recover as the actual value

58. 221 Ga. 374, 144 S.E.2d 721 (1965).
59. 221 Ga. 731, 146 S.E.2d 884 (1965).
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of his building .... The case of Pause v. City of Atlanta,60 and all
other cases in conflict with the ruling made in this division are ex-
pressly overruled.

Cases in the future may clarify the items that may be included under
the heading "damages to ... business caused by the necessity of removing
the same to another location." This is much less explicit than the "expenses
incident to such removal." Apparently "loss of profit" and "loss of customers
and sales to customers" may be used as separate subheads under the heading
of "damages to business." This was not done in the charge to the jury as
requested by Bower's attorneys, and the Supreme Court held that the trial
judge erred in refusing to give the requested change.

Justices Cook and Mobley dissented, basing their argument wholly on
precedent. One may agree in principle with the majority of the Court and
yet be inclined to ask, what if anything remains of the "unanimous decision
rule" after the Bowers case?

TECHNICALITIES GOVERNING LEGISLATION

The CONSTITUTION OF 'GEORGIA abounds with technicalities governing the
forms of statutes and the procedure that must be followed in enacting them.
The following two cases illustrate the application of two of these techni-
calities.

Nelson v. So. Guar. Ins. Co. 61 In this case a statute was held void on the
ground that it contained matter different from what was expressed in its
title. The title of the act in question read: "An Act to amend GA. CODE

Chapter 56-4, relating to various kinds of insurance, limits of risks, and re-
imbursements, so as to provide that no automobile liability insurance policy
shall be issued unless coverage is provided therein for the protection of the
insured against loss caused by an uninsured vehicle; to provide the pro-
cedure connected therewith; to repeal conflicting laws; and for other pur-
poses.6 2 The body of the Act contained a provision that "no policy . . .
covering liability arising from the ownership, maintenance or use of any
motor vehicle, shall be issued . .. unless it contains a provision insuring
the person named therein and any other person, as insured, using any of
these motor vehicle with the express or implied permission of the named
insured, against loss from the liability imposed by law for damages arising
out of the ownership, maintenance or use of such motor vehicles. .. "

With this statute on the books, could an insurance company validly attach
a clause to an automobile liability contract excluding liability by the com-
pany for damages arising while the automobile covered was operated by the
son of the insured? Or did the 1961 statute make such an exclusionary clause
contrary to public policy? If the statute had been valid, the exclusionary

60. 98 Ga. 92, 26 S.E. 789 (1896).
61. 221 Ga. 804, 147 S.E.2d 424 (1965).
62. GA. LAWS, 1963, p. 588.

19%6]



MERCER LAW REVIEW

clause in the contract would have given way to public policy; but the Court
found the statute to be invalid.

The caption of the Act indicated that it was to deal with insurance against
loss caused by an uninsured vehicle. There was nothing in the caption to
show that the act included any insurance matter except those relating to
uninsured vehicles. Thus, for a unanimous Court, Justice Cook wrote:
"When the caption of an amendatory Act specifically limits the matters to
be included in the amendment, and there is inserted in the body of the Act
a completely unrelated provision of which the title gives no intimation, the
constitutional provision against the passage of a law which contains matters
different from what is expressed in the title thereof is violated."

Fleming v. Daniell.63 This case held void an act creating the position of
Assistant Solicitor General of the Coweta Judicial Circuit. The act was held
to be a local or special bill and void because notice of intention to intro-
duce it had not been given as required by the Constitution.

DUE PROCESS AND EQUAL PROTECrION

Questions of "due process" were involved in most of the cases discussed
above, and "equal protection" was one of the issues in many of them. These
general clauses, the latter used as "the last resort" in constitutional argu-
ment, are used here as the heading for a concluding section dealing with
two cases that do not go conveniently under any of the other headings used
in this article.

Campbell v. J. D. Jewell, Inc., 64 sustained the validity of a feed inspection
tax against several constitutional attacks. The statute imposing the tax was
alleged to offend due process because of its vagueness. Prior to 1956, the tax
applied only to the sale of commercial feeding stuffs for poultry and live-
stock. An amendment of that year extended the inspection tax to food
"furnished, supplied or used for the growing or feeding under contract or
agreement of livestock, domestic animals, or poultry." The court found the
amended act to be "sufficiently certain and definite to inform a person of
normal intelligence of the class of persons on which it proposed to impose
an inspection tax. . . "

A second attack on the statute was under the equal protection clause. The
statute exempts from the inspection tax one who grinds or mixes feeding
stuff for feeding to his own livestock or poultry; it applied to one who
furnished the same type feeding stuff to another for feeding under contract
or agreement. The court found that this classification had a fair and sub-
stantial relation to the legislative purpose. "The primary purpose of the
statute being for the protection of the owners of livestock, domestic animals
and poultry or those feeding them under contract or agreement as against

63. 221 Ga. 43, 142 S.E.2d 804 (1965).
64. 221 Ga. 543, 145 S.E.2d 569 (1965).
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misbranding or adulteration," the General Assembly could logically assume
that a person would not misbrand feed stuff to be consumed by his own
poultry or livestock.

Millhollan v. State65 sustained an indictment for indecent molestation of
a child. Among other points, the accused contended that the statute upon
which the indictment was based was void because it failed to define "im-
moral improper or indecent liberties with a child" or "lewd or lascivious
act upon the body or any part or member thereof such child." "Picking up
phrases used by the United States Supreme Court, the Georgia Supreme
Court held that "The Constitution does not require impossible standards,"
but only that the language "conveys sufficiently definite meaning as to the
prescribed conduct when measured by common standards and practices ......

65. 221 Ga. 165, 143 S.E.2d 730 (1965).


