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INTRODUCTION

"The growth of unions in the United States and the structure of bargaining
arrangements are closely related to the development and structure of mar-
kets for the products on which union members work." Competition in
product markets from non-union employers and increased employee mobil-
ity resulting in additional needs for staff services1 are factors accounting
for union attempts to broaden the membership. Growing union strength
was quickly reflected by the appearance of groups of employers forming
into associations as a vigorous opposition.

Such associations were organized in the 1880's as counterweights to the
Knights of Labor. Primarily a technique used by large corporations, the
associations were well-funded and employed detectives and armed guards
and also maintained blacklists, occasionally resorting to lockouts in an
effort to thwart the growth of the trade union movement. Despite the ap-
parent anti-union animus of many employers, trade unions won recogni-
tion, and to meet this development, the associations organized labor bu-
reaus to operate plants of struck members.2 After the gradual acceptance
of collective bargaining, the National Association of Manufacturers spon-
sored open-shop movements. 3 Kerr and Randall suggest that the employer
association had by 1948 become a leading defensive technique used by
small employers in bargaining with strong unions. 4 Thus unionization of
employers raises many problems relating to responsibility and good faith
in collective bargaining, the real locus of power and the effects on union
democracy of the enlargement of the bargaining unit, and a host of fringe
questions relating to antitrust matters.

Before dealing with specific problems, it may be useful to consider eco-

*A.B., Dartmouth College, 1963; LL.B., Yale, 1966. Associate Lipshutz, Macey, Zusmann
& Sikes, Atlanta, Georgia; Member of the Georgia Bar.

1. "Staff services, such as research, assistance in negotiations, engineering work, or
legal assistance, are provided by a union most adequately if there is a broad base
of membership. This is partly a question of ability to employ professional people
on a full-time basis but also a question of access to a broad range of information
over a period of time sufficient to allow for the coordination, analysis, and use of
that information." C.E.D., THE PUBLIC INTEREST IN NATIONAL LABOR POLICY, 131-133
(1961).

2. Note 66 HARV. L. REV. 886 (1953). See also PIERSON, MULTI-EMPLOYER BARGAINING;
(1948) and Willoughby, Employer Associations for Dealing with Labor in the
United States, 20 Q. J. ECON. 110, 113 (1905).

3. PERLMAN, A HISTORY OF TRADE UNIONISM IN THE UNITED STATES, 94, 194, 252 AVTEBQ.
4. COLLECTIVE BARGAINING IN THE PACIFiC COAST PULP AND PAPER INDUSTRY 2-4 (1948);

cf., Statement by A. E. Roth, Hearings before Committee on Education and Labor
on H.R. 8.725 880, 1095, 1096, 80th Cong., 1st Sess. 552-54 (1947).
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nomic factors conditioning the form of collective bargaining where a group
of employers-multi-employer bargaining-characterizes the management
side of the table. Among the more prominent factors are the nature of the
product market, that is the geographical extent of employer competition;
the degree of competition, the highly competitive industries tending to
have association bargaining because of resulting stability and security; the
relative importance of labor costs as a cost of production, employers seek-
ing to delete competition in wages as an economic consideration; the num-
ber of firms in the market; capital requirements and mobility of capital;
and the nature of the production process, the type of labor required and
union structure.5

The Supreme Court in two decisions6 in the 1964 term resolved the
conflict that had existed between the NLRB and some courts of appeals
over the legality of certain employer lockouts and related conduct.7 The
body of this paper shall deal with such problems found in multi-employer
collective bargaining as lockouts and strike insurance, with special atten-
tion being given to the New York City newspaper industry.

THE COMMON LAv LOCKOUT

Before analyzing the Court's recent opinions, s some historical perspective
of the tortured path of the lockout is necessary. At common law, the lock-
out 9 was an employer's rightful weapon, 10 unless qualified by contract,"

5. BACKMAN, MULTI-EMPLOYER BARGAINING 6, 16-18 (1957). Backman outlines the
various alternatives available in bargaining procedures, as follows:
A. Multi-employer

1. National
2. Regional
3. Local

a. Many industries
b. Single industry

B. Union-wide
C. Company

1. Company-wide
2. Plant basis

a. All workers
b. Specific crafts.

Somewhere between company bargaining and multi-employer bargaining is found
what may be called "pattern bargaining--a situation in which an agreement reached
with a major company in an industry is accepted by other companies as the "pattern"
for the settlement of their own negotiations with the union. See, e.g., the "pattern"
set in New York City by the Times' concession of an additional day of sick leave
to members of the I.T.U. for the right to improve its editorial product with a
mechanical innovation, "New York Newspapers at tht Brink Again," 71 FORTUNE

231, 234 (1965).
6. NLRB v. Brown, 380 U.S. 278; American Ship Building Co, v. NLRB, 380 U.S.

300 (1965).
7. Mishkin, The Supreme Court, 1964 Term, 79 HARV. L. REV. 56, 192 (1965).
8. See, e.g., Summers, Labor Law in the Supreme Court: 1964 Term, 75 YALE L. J. 59,

67 (1965) .
9. The RESTATEMENT OF TORTs defines a lockout as "an employer's withholding of

work from his employees in order to gain a concession from them." §787, comment
a (1939).

10. E.g. Atchison, T. & S.F. Ry. v. Gee, 140 Fed. 153 (C.C.S.D. Iowa 1905); Goldman
v. Cohen, 222 App. Div. 631, 227 N.Y. Supp. 311 (1st Dept. 1928).

11. Moran v. Lasette, 221 App. Div. 118, 120, 223 N.Y. Stipp. 283, 286 (lst Dept. 1927)
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and the lockout was, "for all practical purposes, a corollary of the em-
ployees' right to strike."'12 'Generally speaking, lockouts are temporary or
permanent withdrawals or severance of the employment relationship by
the employer. In the Iron Molders' case, the Seventh Circuit noted that,
"A lockout has been defined at common law as the cessation of the fur-
nishing of work to employees in an effort to get for the employer more de-
sirable terms."

II. THE LEGISLATIVE FRAMEWORK

The Intermediate Report of the Trial Examiner in Betts-Cadillac Olds,
Inc.,13 suggests the problems inherent in judicial attempts to give legal
content to the term:

Though the term has been often used in federal legislation since
the early 1930's, it has never been statutorily defined .... 14 Whe-
ther the term 'lockout' as employed in those contexts embraced
the common law definition of the term or instead was used gen-
erically to describe all voluntary closedowns, other than strike
action, consequent upon a labor dispute, or was confined to shut-
downs for economic purposes, is not immediately evident in all
instances ...

The relevant question is whether the later federal labor law legislation,
which introduced new concepts of the rights and duties of labor and man-
agement, altered the status of the lockout.' 5

A. THE WAGNER Acr

The Wagner Act contained no direct references to the lockout but did,
in section 7, establish the rights of employees to organize, bargain collec-
tively, and engage in concerted activities. Section 7 rights were strengthened
by defining as unfair labor practices specific employer activities; moreover,
the right to strike was explicitly protected in section 13.16

("Unless surrendered by agreement, the right to lockout was correlative with the
plaintiff's right to strike"); Dubinsky v. Blue Dale Dress Co., 162 Misc. 177, 292
N.Y. Supp. 898 (Sup. Ct. N.Y. County 1936); see Annot., 173 A.L.R. 674 (1948).

12. Iron Molders' Union v. Allis Chalmers Co., 166 Fed. 45. 52 (7th Cir. 1908); Jeffery-
DeWitt Insulator Co. v. NLRB, 91 F.2d 134, 137 (4th Cir. 1937).

13. 96 N.L.R.B. 268, 282-83 (1951) (Charles W. Schneider, T.E.).
14. See, e.g., the first Senate draft of the Wagner Act, subsequently amended, S. 2926,

73d Cong., 2d Sess., §5 (1) (1934) ; War Labor Disputes (Smith-Connally) Act, 57
Stat. 163, §6(a) (1942) - U.S.C. § - ( ); §§8 (d), 203, 206, and 208 of the
Taft-Hartley Act, 61 Stat. 142-143, 153-154, 155 (1947), 20 U.S.C. §§158 (d) , 173,
176, 178 (Supp. 1952), quoted in Koretz, Legality of the Lockout, 4 SYRAcUSE L.
REV. 251, 252 (1953).

15. At common law the employer could lockout for any purpose, including anti-union
animus; American Ship and Brown, supra, do not propose a return to the common
law lockout.

16. Nations Labor Relations Act (Wagner Act), 49 Stat. 449 (1935), as amended, Labor-
Management Relations Act of 1947 (Taft-Hartley Act), 61 Stat. 136, Labor-Manage-
ment Reporting and Disclosure Act of 1959 (Landrum-Griffin Act) , 73 Stat. 519,
29 U.S.C. §§ 141-87 (1964).
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Section 7 presently reads:

Employees shall have the right to self-organization, to form,
join, or assist labor organizations, to bargain collectively through
representatives of their own choosing, and to engage in other con-
certed activities for the purpose of collective bargaining or other
mutual aid or protection, and shall also have the right to refrain
from any or all activities except to the extent that such right may
be affected by an agreement requiring membership in a labor
organization as a condition of employment as authorized in section
8 (a) (3).
The pertinent provisions of Section 8 (a) are:
(a) It shall be an unfair labor practice for an employer-
(1) to interfere with, restrain, or coerce employees in the exer-

cise of the rights guaranteed in section 7 ...
(3) by discrimination in regard to hire or tenure of employment

or any term or condition of employment to encourage or dis-
courage membership in any labor organization ...
(5) to refuse to bargain collectively with the representatives of

his employees ...

Section 13 presently reads:

Nothing in the Act, except as specifically provided for herein,
shall be construed so as either to interfere with or impede or di-
minish in any way the right to strike, or to affect the limitations
or qualifications on that right.

Ilt has been argued that both the language and legislative history of sec-
tion 13 of the Wagner Act do not purport to unconditionally guarantee
the right to strike or to expand the scope of protected activities but serve
rather to underscore the proposition that the Wagner Act was not to be
used as a basis for proscribing strikes. 17 The original bill introduced by
Senator Wagner provided in section 5 (1) that it would be an unfair labor
practice for an employer "to attempt, by interference, influence, restraint,
favor, coercion, or lockout, or by any other means to impair the right of
employees guaranteed in section 4."18 During the course of the Senate
investigation, objections were raised that the prohibition of the lockout,
while protecting the strike, was not fair, and Senator Wagner's later modifi-
cations omitted any express reference to the lockout.1 9 While the legisla-
tive history does not support resort to the bargaining lockout, it does fore-
close the use of section 13 as support for their proscription. While some
would argue that the common law right to lockout has never been express-
ly overruled by either the Wagner Act or the Taft-Hartley Act,20 perhaps

17. Meltzer, Single-Employer and Multi-Employer Lockouts under the Taft-Hartley Act,
24 U. Cni. L. RFv. 70, 78 (1956).

18. Supra n. 14. Section 4 was substantially the same as section 7 of the Wagner Act.
[Emphasis added.]

19. Hearings before Committee on Education and Labor, 73rd Cong. 2d Sess. 53, 372, 511,
908, 1014-15 (1934), quoted in Meltzer, supra n. 17 at 79.

20. Comment, 29 RocKy MT. L. REv. 83, 85 (1956).
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it would be more correct to say that the right to lockout has been refined,
since it should be read in the context of positive federal labor legislation.
In answer to contentions that the Wagner Act was biased because it re-
served the employees' right to strike, Calvert Magruder stated,

Obviously, this weapon cannot be taken from them [the unions],
unless both sides are subjected to compulsory arbitration .... The
Act cannot be said to be 'one-sided' in not forbidding strikes be-
cause neither on the other hand does it deprive the employer of
his bargaining weapon, the power to withhold from the employees
an economic need, employment, unless they will accede to his
offer as to wages .... 21

B. CONGRESS FAILS TO DEFINE LOCKOUT IN TAFT-HARTLEY

The Taft-Hartley Act added provisions expressly using the term "lock-
out" (but failing to define that term): Section 8 (d) (4) prohibits both
strikes and lockouts until the 60-day notice period has run. Minority
opponents of provisions in the bill, 22 which also would have established
waiting periods and other prerequisites to strikes or lockouts, complained
that "the concept of bargaining under this statute merely imposes formalistic
procedures before a strike or lockout becomes legal. . . . It is again an
open invitation to industrial strife."23 A fair reading of the statute, how-
ever, imports the presence of good faith wherever "collective bargaining"
appears in the text. The conviction in the Republican-controlled 80th
Congress that the power of employers vis-a-vis unions must be increased,
supports this construction of section 8 (d) (4) -and 8 (a) .24 Section 203 (c)
intructs the Director of the Federal Mediation and Conciliation Service
to seek the settlement of disputes before resort to "strike, lockout, or other
coercion." Sections 206 and 208 (a) authorize the President to deal with
national emergencies caused by strikes or lockouts.

[I]t is helpful to have in mind the major purposes to which the
lockout has been put. They are: (1) to defeat an organizing effort;
(2) to evade the duty to bargain, as by undermining an incum-

bent bargaining representative; (3) to avoid peculiar economic
loss or operational difficulty resulting from a partial strike or
threatened by an imminent strike; (4) to protect a multi-employ-
er bargaining unit from fragmentation through the whipsaw
strike; (5) to drive a better bargain in the process of negotiating
a collective agreement. 25

21. Magruder, A Half Century of Legal Influence Upon the Development of Collective
Bargaining, 50 HARV. L. REV. 1071, 1110 (1937). See H. R. REP. No. 1147, 74th
Cong., 1st Sess. 16 (1935).

22. H. R. 3020, 80th Cong. 1st Sess. (1947).
23. H.R. REP. No. 245, 80th Cong. 1st Sess. 82 (1947), quoted in Meltzer supra n. 17 at

82.
24. Meltzer supra n. 17 at 82.
25. Oberer, Lockouts and the Law: The Impact of American Ship Building and Brown

Food, 51 CORNELL L. Q. 193, 195 (1966). The NLRB and the reviewing courts had
early opportunity to pass upon the legality of lockouts in the first two categories-

[Vol. 18
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III. LOCKOUTS BEFORE BUFFALO LINEN

A. THE ECONOMIC JUSTIFICATION DOCTRINE

Lockouts designed to protect the employer from peculiar economic loss
or operational difficulty have been permitted by the Board. The burden
of going forward with the evidence to justify the lockout, however, rests
on the employer.20 For example, where strike activity in a portion of an
employer's company made it impossible or uneconomical to continue other
operations, a shutdown of the remaining operations was not held to be an
unfair labor practice. 27 Where a union request for higher wages provoked
a temper tantrum in response to a union threat to strike the entire plant,
the Board found ". . . no-indications that the [employer's] threats of liqui-
dation were made for the purpose of weakening or destroying the Union,
but rather they were motivated by the straight-forward financial condition
of the [company, and a] definite impasse in the negotiations had been
reached." 28 The Board has also held that an employer who had suffered
substantial financial loss while operating under a contract and who had
sought modification through prolonged negotiations with the union was
justified in closing down his plant and transferring his operations to a
plant several miles away where labor costs were lower.2 9 In the Duluth
Bottling Ass'n case, although only $100 to $300 of property loss was an-
ticipated through spoilage, the Board justified the shut down on strictly
economic grounds.30

Duluth involved a multiemployer bargaining unit; the Board grounded
its decision, however, not on the legitimate concern of the members to
protect the integity of the unit but, as we have seen, on the economic
losses involved.31

In the Betts-Cadillac Olds., Inc., case, twenty-one dealers grounded their

those employed for the patently antistatutory objectives of defeating an organizing
effort or evading the duty to bargain. Such lockouts were held unlawful. E.g. NLRB
v. Somerset Classics, Inc., 193 F.2d 613 (2d Cir. 1952); NLRB v. Cape County
Milling Co., 140 F.2d 543 (8th Cir. 1944) ; NLRB v. National Motor Bearing Co.,
105 F.2d 657-58 (9th Cir. 1939); NLRB v. Hogwood Retinning Co., 98 F.2d 97
(2d Cir. 1938). See also Note, "Permissibility of Lock-Outs, Shut-Downs and Plant
Removal," 50 COLUM. L. REV. 1123 (1950).

26. Quaker State Oil Ref. Corp., 121 NLRB 334, 337-38 (1958), enforced, 270 F.2d 40
(3rd Cir.), cert. denied. 361 U.S. 917 (1959). See also Utah Plumbing & Heating
Contractors Ass'n., 294 F.2d 165 (10th Cir. 1961) . But see Meltzer, "Lockouts: Licit
and Illicit," N.Y.U. 16th Cong. on Lab. 19, 24-26 (1963).

27. Julius Breckwoldt & Son, Inc., 9 N.L.R.B. 94 (1938); cf. Hobbs-Wall Co., 30 NLRB
1027 (1941).

28. Lengel-Fencil Co., 8 N.L.R.B. 988, 995-996 (1938.). The Board, however, did not
define "impasse" and left it unclear as to the exact ground for its holding.

29. Brown-McLaren Manufacturing Co., 34 N.L.R.B. 984 (1941), cited in Koretz, supra
n 14 at 254-55. Whether the Board could so hold today is questionable. NLRB v.
Darlington Manufacturing Co., 380 U.S. 263 (1965).

30. 48 N.L.R.B. 1335, 1336.
31. H. Howard Ostrin, counsel to the Newspaper Guild of New York, in an interview

with the writer on February 18, 1966. stated that the reasoning in the Duluth case
might well be applied in the newspaper industry but that the Lockout Cases no
longer necessitated making this argument.



defense on that argument that "a strike against some was a strike against
all. ' ' 32a In addition, the dealers claimed that a sudden extension of the
strike to the nineteen unstruck dealers would leave them subject to the
risk of being unable to complete repairs and servicing for cars in their shops.
The Board avoided the General Counsel's argument that the real motiva-
tion for the lockout was in reprisal for the whipsawing 32 b of two of the
dealers on a procedural point. In Betts, the Board outlined six criteria for
determining the legitimacy of a lockout: (1) the nature of the measures
taken by the employer, (2) the objective of the lockout, (3) the timing,
(4) the nature and extent of the economic hardship on the employer,
(5) the reality of the strike threat, and (6) the degree of restriction on
the effectiveness of concerted activity.

The same function as the lawful employer weapons of subcontracting,
renting machinery to replace strikers, or conducting a publicity campaign
to dramatize the evil of allegedly wage-induced inflation is performed by
the "bargaining lockout"; each results in the improvement (and not the
avoidance) of the employer's bargain in the process. The economically
sanctioned lockouts in Duluth and Betts are deemed to be a response by
the employer, not to protected activities, but to their consequences.

Furthermore, the similarities between the two types [of lockout]
may involve losses to employers which arise out of protected ac-
tivities and may, therefore, discourage or diminish the effective-
ness of such activities. Both types may also involve an attempt
to frustrate organizational activity or to avoid the bargaining
process. The difference between these lockouts when they both
arise in the context of bargaining, namely that the bargaining
lockout is designed to reduce the union's pressure by depriving
it of the initiative with respect to the timing of the shutdown
while the economic lockout is designed to avoid the consequences
of the union's exercise of its initiative, seems exceedingly slender.
The employer may make this distinction even more shadowy by
choosing his rhetoric carefully. 33

B. THE BOARD'S EARLY APPROACH TO THE MULTIEMPLOYER ASSOCIATION

The problems in distinguishing the economically sanctioned from the
then-illegal bargaining lockout were present in the multiemployer bargain-
ing context, because the Board resisted distinguishing multi-employer from
single-employer lockouts. Each variety was subjected to the same test of
legality, namely the presence of economic or operational difficulty of an
atypical sort and the absence of anti-union animus. Bargaining power may
be viewed as the relative ability of each side to inflict damage on the other
or their staying power when subjected to economic pressures. 34 The proposi-

32a. 96 N.L.R.B. 268, 277-78, 288 (1951).
32b. See infra 55.
33. Meltzer supra n. 17 at 76.
34. Meltzer supra n. 17 at 83. Cf. CHAMBERLAIN, COLLECTIVE BARGAINING 236, 237-238

(1951): "Bargaining power is dependent at least as much upon what each party is
...as it is upon each party's coercive ability."

MERCER LAW REV'IEW [Vol. 18404
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tion that a distinction can be made on the grounds that employers who
join associations are weaker than single employers is questionable-inas-
much as the factors generally cited to explain the growth of multi-employer
bargaining operate with similar force in the context of single-employer
bargaining.

35

In determining the appropriateness of the multiemployer unit as the
bargaining unit under section 9(b), the Board considers two factors: a
history of association bargaining and consent. Apparently, a quid pro quo
between labor and management permits the reaching of an agreement to
bargain on a multiemployer basis. Unions consent to the larger unit be-
cause it makes displacement more onerous since the rival must win a
majority in a broader constituency, because administration of bargaining
is easier and less expensive in a single negotiation-and because it tends
to standardize wage rates. It should be noted, however, that the "standard"
wage is a minimum and wage differentials do exist in fact.

These advantages to the union vis-a-vis other unions and with respect
to administration of the negotiations are partially offset by internal union
problems. It is not unrealistic to suppose that the administrative conven-
ience in master negotiations may be met by divergent preferences. The
master contract negotiation also shifts the center of power from the local
or the unit to the national organization. The Landrum-Griffin Act recog-
nizes the multiemployer bargaining unit in defining "employer" to mean
"any group or association of employers engaged in an industry affecting
commerce . . . (2) which may deal with any labor organization concerning
grievances, labor disputes, wages, rates of pay, hours of employment, or
conditions of work .... ,,36

Section 9 (2) of the Wagner Act provided:

The Board shall decide in each case whether, in order to insure
to employees the full benefit of their right to self-organization
and to collective bargaining, and otherwise to effectuate the poli-
cies of this Act, the unit appropriate for the purposes of collective
bargaining shall be the employer unit, craft unit, plant unit or
subdivision thereof.

Under the mandate of this section the Board grouped into single bargain-
ing units37 the employees of independent and competing companies where
(1) there had existed an association exercising (as agent) employer func-
tions-with authority from the employers to bargaining collectively and
enter into binding agreements with labor organizations-and where (2)

35. Pierson, Prospects for Industry-Wide Bargaining, 3 INDUS. & LAB. REL. REv. 341, 357
(1950) ; Backman, supra n. 5 at 16-18. In the recent spate of newspaper strikes in
New York, it has been the stronger employers who have adhered to the association
while the weaker papers have split off.

36. Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519, 520, 29
U.S.C. §3 (e) (2) (1964). [Emphasis added.]

37. Shipowners' Ass'n of Pacific Coast, 7 N.L.R.B. 1002 (1938); Alaska Packers Ass'n.
7 N.L.R.B. 141 (1938).
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there had existed a history of collective bargaining upon a multiemployer
basis. Finding certification of the multiemployer unit was justified on the
policy ground of "otherwise . . . effectuat[ing] the policies of this Act,"
the Board's rationalization to objections that the statute did not authorize
a unit larger than the single employer was that section 2 (2) defined "em-
ployer" as including "any person acting in the interest of an employer"
and that section 2 (1) included "association" within the definition of
"persons". The Board later refined its definition of the multiemployer unit
as being appropriate to associations having the authority to legally bind
the members.38 The Board's rule for certification, therefore, seemed to turn
on whether or not the association required acceptance of the contract it
was negotiated as a condition of continued membership in the association
as well as upon its view of whether the multiple unit would most effectively
accomplish the purposes of the Act. A more realistic approach was taken
in finding that it is enough if the employer has shown in practice that he
intends to abide by the group decision.39 The Board's handling of the
question under the Wagner Act appears to have preserved both the rep-
resentative status of the association and the ultimate self-determinative
right of its individual members. By its insistence that the freedom to re-
ject shall involve the sacrifice of a valuable privilege, that of membership
in the association, the board has sought to discourage disavowal of associa-
tion contracts by individual employers, but has done so without destroying
the final independence of each member of the group. The doctrine of
majority rule imposed on employees is not imposed on employers, but the
cost of dissent is loss of membership. Whether this rule can be applied
where the union bargains with a group of employers and reaches a general
agreement but leaves special problems to be worked out with members
separately is another question.

In this context, the question whether, after an impasse has been reached
in negotiations relating to special problems of individual members, and
the union threatens to and does strike, the other employers may lockout
their employees involves making a decision of treating the employers as
either (a) a unit for all purposes or (b) appropriate as a unit only to the
extent that the association negotiators may bind each member. It would
seem, therefore, that it would be contrary to the policy of the Act, which
is the accommodation of labor-management relations with the least possible
strife, to treat the other members of the association as appropriate parties
for purposes beyond arriving at and living under the general agreement.
If administration should prove too difficult or cumbersome, it might be
more suitable to dissolve the unit entirely.40

Doubts as to the statutory basis of multiemployer bargaining were raised

38. Matter of Aluminum Line, 8 N.L.R.B. 1325 (1939).
39. Matter of Razonier, Inc., 52 N.L.R.B. 1269 (1943).
40. Cf. Matter of Aluminum Line, 8 N.L.R.B. 1325 (1938). Further discussion will be

reserved until the Buffalo Linen case, 353 U.S. 87 (1957).
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by Senators Ball and Taft preceding the amendment of the Wagner Act.41

Prior to enactment of the Taft-Hartley Act in 1947, attempts were made
in the House42 and Senate 43 to limit the Board's discretion in the establish-
ment of such units.

In the context of the lockout, the Board subjected management to the
identical test of legality, refusing steadfastly to distinguish between single
and multiemployer units. In the Morand and Davis Furniture44 cases the
Board held lockouts by the nonstruck members of a multiemployer bar-
gaining unit to be unlawful reprisals rather than privileged defensive meas-
ures. The whipsawing strike was viewed as a protected activity. Correcting
of the imbalance in bargaining power was the Board's justification, and to
shore up this observation of the relative bargaining positions of the parties,
the Board cited (1) the employer's right to hire replacements in response
to an economic strike45 and (2) after impasse, to enact terms previously
rejected by the union.46 The right to replace often was only a purely paper
right either because of lack of qualified replacements or because its exer-
cise would produce bitterness, if not bloodshed. Even where the employer
exercises this right, the disruption of a trained work-force, as well as possible
union attempts at consumer boycotts and the like. As a matter of practice,
though, the Board defers to the employer's classification of the replacement
as permanent (illegal, except if economically justified) or temporary. 47

The Board considered that legalizing the bargaining lockout would de-
feat the larger Congressional policy of minimizing industrial strife. Judge
Lindley was duly unimpressed and, focusing on the economic realities of
the so-called "whipsawing" strife, he noted that the employers

41. 93 GONG. REc. 4568-69, 4571, 4572-73 (1947).
42. H.R. 3020. 80th Cong. 1st Sess. §9(f) (1) (1947), which passed the House, would

have prevented both certification of multiemployer units and of the same union as
representative of competing employers, except where certain conditions were met.

43. The amendment introduced by Senator Ball would have banned certification of a
multiemployer unit unless the employees covered were in the "same metropolitan
district or county." 93 CONG. REC. 4568. It was defeated by one vote. Ibid., 4803.

44. Morand Bros. Beverage Co., 91 N.L.R.B. 409 (1950), remanded 190 F.2d 576 (7th
Cir. 1951), on remand, 99 N.L.R:B. 1448 (1952), enforced 204 F.2d 529 (7th Cir.),
cert. denied, 346 U.S. 909 (1953); Davis Furniture Co., 94 N.L.R.B. 279 (1951),
remanded sub nom. Leonard v. N.L.R.B., 197 F.2d 435 (9th Cir.) , on remand sub
nom, Davis Furniture Co., 100 N.L.R.B. 1016 (1952), enforcement denied sub nom.
Leonard v. N.L.R.B., 205 F.2d 355 (9th Cir. 1953). In the Davis case, the " 'Eisen-
hower Board' declined to petition for certiorari, the Chairman stating that the
Board thought there was nothing unlawful in the employer's conduct. 33 L.R.R.M.
100. The Board's wavering body of law came before the Court in the Buffalo Linen
case, 353 U.S. 87 (1953). The Court recalled these Board changes in American
Ship Building, 380 U.S. at 307, n. 7."

45. N.L.R.B. v. Mackay Radio & Tel. Co., 304 U.S. 333 (1938). Cf. Buffalo Linen case,
231 F.2d 110, 119 (2d Cir. 1956). A discharge, however, would constitute a section
8 (a) (3) violation. U.A.W. v. O'Brien, 339 U.S. 454, 456-57 (1950).

46. N.L.R.B. v. Crompton Highland Mills, Inc., 337 U.S. 217 (1949); N.L.R.B. v. Brad-
ley Washfountain Co., 192 F.2d 144 (7th Cir. 1951).

47. Note, 75 YALE L.J. 630, 631 (1966). The writer argues that the Mackay rule ought
to be reconsidered and the matter treated by viewing replacement rules in the con-
text of "legitimate business interests" and section 8(a.) (3) proscriptions.
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could properly and realistically view the strike, as they did, as a
strike which, though tactically against but one petitioner, was, in
the strategic sense, a strike against the entire membership . . .
aimed at compelling all of them ultimately to accept the contract
terms demanded by the union. .... 48

In resting his opinion that the employer had a right to lockout on language
in section 8 (d) (4) of Taft-Hartley, Judge Lindley was merely subscribing
to a permissive theory of statutory construction. But he went beyond-
"The lockout should be recognized for what it actually is, i.e., the employ-
er's means of exerting economic pressure on the union, a corollary of the
union's right to strike." 49 [Emphasis supplied.] On remand, the Board
persisted in its opinion, disagreeing with the Seventh Circuit's privilege
to lockout for economic purposes.5 0 The upshot of this tortured litigation
was an affirmance by the Seventh Circuit, following the Universal Camera51

standard of the scope of judicial review, coupled with chastisement for re-
fusing to heed the court's economic analysis of whipsawing strikes (follow-
ing the reaching of an impasse after bargaining in good faith) .52

1952 brought changes in Board membership and changes in interpreta-
tion of the statute. The "Eisenhower Board" failed to petition the Supreme
Court for a writ of certiorari to overturn the Ninth Circuit's denial of en-
forcement of the "old" Board's order in a case similar to Morand.53

IV. THE BUFFALO LINEN CASE

In 1954, the newly-constituted Board was presented with the Buffalo
Linen Supply Co. case,54 where a local of the Teamsters Union called a
strike against a member of an employer association, Frontier Linen Supply,
Inc. Considering that strike as being directed against all members, the
employers responded by laying off their employees. The issue was whether
a temporary lockout may lawfully be used as a defense to a union strike
tactic-"whipsawing" 55-which threatens the destruction of the nuiltiem-
ployer unit. The eight employers in the linen supply business in Buffalo
comprised the membership of the Linen and Credit Exchange, which had
represented the employers for more than thirteen years in collecting bar-
gaining negotiations, a long enough period to qualify under the Board's
requirement that there must exist a history of bargaining on a multiem-
ployer basis. A new contract was negotiated during the strike. The Team-

48. Morand Bros. Beverage Co. v. N.L.R.B., 190 F.2d 576, 582 (7th Cir. 1951).
49. Id. at 582. See Denbo, Is the Lockout the Corollary of the Strike? 14 LAB. L.J. 400

(1963).
50. 99 N.L.R.B. 1448, 1460 (1952).
51. Universal Camera Corp. v. N.L.R.B., 340 U.S. 474 (1951).
52. 204 F.2d 529 (7th Cir.), cert. denied, 346 U.S. 404 (1953).
53. Leonard v. N.L.R.B., 205 F.2d 355, 357 (9th Cir. 1953).
54. 109 N.L.R.B. 447 (1954).
55. Whipsawing is the process of striking one at a time the employer members of a

multiemployer association.
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sters then called off the strike at Frontier, and the seven nonstruck em-
ployers recalled their temporarily laid off truck drivers. The Board found
the union's whipsawing tactic to be directed toward the end of splintering

the employer solidarity which is the fundamental aim of the multi-
employer bargaining relationship. . . . [I]n the absence of any
independent evidence of anti-union motivation, we find that the
[employers] action in shutting their plants ...was defensive and
privileged in nature rather than retaliatory and unlawful. Con-
trary to the assertion of our dissenting colleague, our decision
herein does not establish that the employer lockout is the corollary
of the employees' statutory right to strike. . . [W]e find it un-
necessary to pass upon that issue.56

The Board, however, was unwilling to go as far as Judge Lindley had in
the Morand case, supra.

When the Teamsters appealed to the Second Circuit, Judge Frank re-
versed the Board's economic justification theory by reasoning that the
whipsaw hit the single employer just as hard as the member of an em-
ployers association: There was no reason to permit such action in the
multiemployer context and deny it to the single employer. Judge Frank
then questioned the statutory justification for protection of the multi-
employer bargaining unit and suggested that since Congress had expressly
protected the right to strike but omitted to sanction directly the multiem-
ployer unit, "the problems involved in legalizing the lockout ...must be
left to Congress.' 57 Mr. Justice Brennan, in delivering the Court's opinion
reversing the Second Circuit's holding, stated (1) that the act did not
make lockouts per se illegal; (2) that the legality of lockouts was not con-
fided to economic hardship cases; (3) that Congress had tacitly approved
multiemployer bargaining; (4) that the members of an association had a
substantial interest in preserving multiemployer bargaining; (5) that Con-
gress had committed the balancing of "conflicting legitimate interests" of
employees and employers "primarily" to the Board, "subject to limited
judicial review;" and (6) that "in the circumstances of this case" the
Board had "correctly balanced the conflicting interests in deciding that a
temporary lockout to preserve the multi-employer bargaining basis from
the disintegration threatened by the .. . strike action was lawful."58 The
Court agreed with the Board in expressly leaving open for future determina-
tion the question of "whether as a general proposition, the employer lock-
out is the corollary of the ...strike."5 9 The Board in 1954, to which the
Court's opinion ascribed congressional deference on account of industrial
expertise, had reversed a long line of cases, albeit fraught with logical in-
consistencies and unreal economic analyses, after being in office less than
two years! One aspect of the lockout in Buffalo Linen which does not at

56. Buffalo Linen Supply Co., supra n. 54 at 448.
57. Truck Drivers Union v. N.L.R.B., 231 F.2d 110, 117-118 (2d Cir. 1956).
58. N.L.R.B. v. Local 449, Int'l Bhd. of Teamsters, 353 U.S. 87, 92, 96-97 (1957).
59. 353 U.S. 87, 93 n. 19 (1957).
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first seem significant is that both employers and employees are not operat-
ing; that is, both are under economic pressure to reach a settlement and
get back to work. Despite the criticism of labelling 0 lockouts as "offensive"
or "defensive," the lockout in Buffalo Linen was the result of a strike-
that is, the union retained the initiative as to the timing and therefore
the lockout should not be considered aggressive.

V. THE LEGACY OF Buffalo Linen

The Fifth Circuit was met with the question of whether an employer
can lockout as an economic weapon to strengthen its bargaining stance.

[O]ur approach is certainly not one in which the employer starts
with a presumptive burden of illegality which must somehow be
overcome. Nor is the so-called employer justification limited to
those factors which might be described as economic hardship. Our
approach is to match the employer's conduct under review against
specific provisions of the Act to see whether ... there is substan-
tial evidence of actions .. .proscribed by Congress. 61

Dalton Brick involved a brick manufacturer-a single employer-in
Dalton, Georgia. Because of outmoded equipment and the plant's location
between Chattanooga and Atlanta, where it had to compete with modern
and efficient plants, the Dalton factory was "marginal." The Fifth Circuit
characterized the employer's relations as being "cordial and apparently
quite happy" and failed to find any significance in the timing of the lock-
out during the "seasonal lull during winter."6 2 Despite the court's in-
sistence that it was in agreement with the Seventh Circuit's Morand deci-
sions, that the lockout is the employer's corollary right to the union's right
to strike,63 it seems to place as much, if not more, weight in reaching its
conclusion on the "overpowering economic factors which, without a doubt,
had so much to do with the employer's decision that these conditions made
it essential from its business point of view to obtain a bargaining power
through a shutdown of operations." 64

Judge Brown's opinion decries the Board's failure to establish the statu-
tory authority upon which it "fashion[s] policies which in its judgment[,]
are desirable in balancing the conflicting interests between management
and labor.'"65 The court concluded its decision by stating:

60. Meltzer, Lockouts under the Labor Management Relations Act: New Shadows on
an Old Terrain, 28 U. CGT. L. REV. 614 (1961).

61. N.L.R.B. v. Dalton Brick & Tile Corporation, 301 F.2d 886, 894 (5th Cir. 1962).
62. Cf. American Ship Building, 380 U.S. 300 (1965).
63. Supra n. 61 at 893. But see Quaker State Oil Refining Corp. v. N.L.R.B., 270 F.2d

40 (3d Cir. 1959), cert. denied, 361 U.S. 917 (1959); Utah Plumbing & Heating
Contractors Ass'n. v. N.L.R.B., 294 F.2d 165 (10th Cir. 1961). See also Body & Tank
Corp. v. N-L.R.B., 339 F.2d 76 (2d Cir. 1964). In all three cases, these courts of
appeals affirmed the Board's historic prohibition of the single employer lockout
on that ground that achievement of this bargaining objective interferes with the
employees' right to strike.

64. Supra n. 61 at 893.
65. Id. at 894.
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The defect in [the Board's] reasoning is that it assumes that the
Act forbids action by an employer which either encourages or
discourages union membership. It assumes also that the Act for-
bids actions which discriminate. But this ignores the interlocking
nature of the §8 (a) (3) dual factors of (1) encouragement/dis-
couragement . . . and (3) discrimination. See Radio Officers' v.
N.L.R.B., 347 U.S. 17 (1954).66

The determination in Dalton Brick that lockouts are lawful without re-
gard to their being either "offensive" or "defensive," when read together
with the decision in Mackay, supra, permitting an employer to hire per-
manent replacements unless the strike was in response to an unfair labor
practice, in effect permits the firing of union employees in a labor dispute
-a violation of section 8 (a) (3). Therefore, there may still be some rea-
son to maintain the distinction between offensive and defensive lockouts.
In addition, the decision in Dalton Brick might compel reconsideration
of state unemployment laws which vary considerably in their treatment of
those unemployed as a result of lockouts. 67 In N.L.R.B. v. Great Falls Em-
ployers' Council,68 the employers of a multiemployer unit partially locked
out employees after a union whipsawed one of the members. The lockout
was interrupted by offering all employees a specified minimum number of
hours of work so that they might be disqualified from unemployment com-
pensation. The Ninth Circuit reversed the Board's conclusion that the
employer violated sections 8 (a) (1) or (3), because the Council was found
to have conferred on the employees a financial benefit unavailable "had
the original lockout been maintained without interruption." 69 It seems
incredible that a court of the Ninth Circuit's stature could fail, or more
likely, refuse to find anti-union animus in this case in light of the then
standing Montana statute relating to unemployment compensation.7 0

66. Id. at 896. In N.L.R.B. v. Anchorage Businessmen's Ass'n, the court agreed with
the Board that a lockout of union men only was a discriminatory practice violating
sections 8(a) (1) and (3) . 124 N.L.R.B. 662 (1958) , enforced, 289 F.2d 619 (9th Cir.
1961).

67. Compare 43 PA. STAT. ANN. §802(d) (1952) (locked-out workers eligible for bene-
fits) with ' -Fx. REV. STrix. art. 5221-3 (c) (2) (1948) (workers unemployed by
"labor disputes" ineligible with no exception for lockouts) . Here, too, distinctions
may be drawn on the basis of which side provoked the shutdown. Cf. CONN. GEN.
SirA'r. §31-26 (1961 Rev.) (workers eligible if lockout results from an effort on
the part of the employer to deprive employees of some advantages they already
possess), cited in Note, 76 HARV. L. REV. 1497 (1963).

68. 277 F.2d 772 (9th Cir. 1960).
69. Id. at 775-776. At the time the case was decided, under Montana law, an eligible

applicant for unemployment compensation could receive $32.00 per week for .
period of twenty-two weeks, but an otherwise eligible applicant would be rendered
ineligible for such compensation for any week in which he was employed in ex-
cess of one eight-hour day and earned in excess of $15.00. If the locked-out
employees refused to accept the offered employment, they would thereby convert
their employment status to "strikers," which would also serve to disqualify them
from unemployment compensation. Mont. Sess. Laws Ch. 140, §1 (1957). Thi.
statuie was amended in 1961, and again in 1963. See 6 REV. CODES OF MONT. ANN.
§87-103 (Smith 1964); noted in Merryman, The Resurrection of the Bargaining
Lockout and the Role of the N.L.R.B., 34 GEo. WASH. L. REV. 134, 140 (1965).

70. It is usual, however, for the employer to bear part of the burden of unemployment
compensation, and for this reason, the court in Great Falls might have considered
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Federal legislation in the labor-management relations field arguably
constitutes congressional abnegation of responsible and realistic law-making.
Perhaps the cause of this failure in the legislative process is the controversial
nature of the subject-resulting in "incomplete or ambiguous legislation" 71

that gives the Board and the reviewing courts little guidance. Much of the
.legislatuive history in the area of labor relations is not useful, as in the
area of Federal taxation, 72 for the statutory language more often than not
is the result of compromise where definition is left to a case-by-case de-
termination. 73 Congress has left gaps in the statutory framework that raises
problems going to the crux of federal-state relations: Pre-emption or con-
current occupation, or confusion where there is a vital need for parties to
know of their legal rights for the very practical purpose of ordering their
relations. Federal courts "must fashion the policy of our national labor
laws" 74 to give content to this federal labor common law. Congress seemed
content to leave doctrinal decisions to the discretion of its "expert," the
N.L.R.B., subject of course to judicial review-and censure. It is highly
questionable whether the Board should be left with the responsibility, for
the public policy the succeeding Boards find expressed in Volume 29 of the
United States Code is not so chameleonic as the political winds accounting
for the changing personnel of the Board. 75

A. ERIE RESISTOR AND INSURANCE AGENTS

In Buffalo Linen, Mr. Justice Brennan announced the proposition that
where a particular activity has not been anticipated by Congress, "the
ultimate problem is the balancing of conflicting legitimate interests"-the
balancing to be done by the Labor Board. The Court more recently de-
scribed this as a "delicate task."7 6 Despite the absence of a finding of a
specific anti-union animus, the Court in Erie Resistor would not permit
the employer to weight the replacement weapon secured by the Mackay
case by conferring additional seniority status on employees who worked
during a strike and to strikers who broke the strike and returned to work.
Mr. Justice White, speaking for the Court, stated:

the Council's plan economically justifiable from the Council standpoint though
surely not beneficial from the employees' vantage.

71. SUMMERS & WELLINGTON, LABOR LAW, CASES AND MATERIALS 202 (1965) .
72. BITTKER, FEDERAL INCOME, ESTATE AND GIFT TAXATION 23-28 (3d ed. 1964).
73. See, e.g. Duvin, The Bargaining Lockout: An Impatient Warrior, 50 NOTRE DAMF

L. REV., 137, 151 (1965). See Phelps Dodge v. N.L.R.B., 313 U.S. 177, 194 (1941)'
"In the nature of things Congress could not catalogue all the devices and strategies
for circumventing the policies of the Act. Nor could it define the whole gamut of
remedies to effectuate these policies in an infinite variety of specific situations."

74. Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957).
75. The "Kennedy Board" promptly established as the opinion of the Board the dis

senting opinions of the Democratic members during the last days of the "Eisen-
hower Board." See, e.g., Hod Carriers Union (Blinne Construction Co.), 135
N.L.R.B. No. 121 (1962), and Hotel & Restaurant Employees Union (Crown Cafe-
teria) 120 N.L.R.B. 1321 (1961) ("Eisenrower Board" opinion, reversed on recon-
sideration same day as Blinne Co. case). Quoted in Summers & Wellington, supra
n. 71 at 590-604.

76. N.L.R.B. v. Erie Resistor Corp., 373 U.S. 221 (1963).
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. . . [W]hen specific evidence of a subjective intent to discriminate
or to encourage or discourage union membership is shown, and
found, many otherwise innocent or ambiguous actions which are
normally incident to the conduct of a business may, without more,
be converted into unfair labor practices. N.L.R.B. v. Jones &
Laughlin Steel Corp., 301 U.S. 1, 46 (discharging employees);
Associated Press v. N.L.R.B., 301 U.S. 103, 132 (discharging em-
ployees); Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177 (hiring
employees. . . .) 77

In another more recent case, the Court again discounted the element
of motive or employer intent and held an employer liable for an unfair
labor practice for wrongfully discharging two employees engaging in or-
ganizing activity who were suspected of attempting to dynamite company
property if not certified.78 "Despite its disarming formulation, what the
Court is balancing is not legal rights but economic weapons." 79 Yet the
Court chastised the Board in Insurance Agents.8 0 Where the union con-
ducted on-the-job harassing tactics which the Board concluded constituted
a refusal to bargain, stating in language recalling Morand and forecasting
Dalton Brick that the Board is not empowered to regulate economic weap-
ons unless the act provides a "specific warrant for its condemnation of the
precise tactics involved." Therefore, absent specific statutory prohibition,
the Board has no "flexibility in picking and choosing which economic
devices of labor and managemet shall be branded as unlawful." This
diminution of the Board's power to balance has been followed by the Fifth
and the Ninth Circuits rather than the balance approach exemplified by
Buffalo Linen and Erie Resistor.8 ' Mr. Justice Brennan severely criticized
the Board's finding of authority within section 8 (b) (3) to "sit in judg-
ment" upon the various weapons utilized concluding that,

•.. [C]ongress has been rather specific when it has come to outlaw
particular economic weapons on the part of unions [§§8 (b) (4),
8 (b) (7)] ..
... [C]ongress has demonstrated its capacity to adjust the Nation's

labor legislation to what, in its legislative judgment, constitutes
the statutory pattern appropriate to the developing state of labor
relations .... 82

While it is true that Congress had enacted the Landrum-Griffin Act into
law only the preceding year, the "demonstration" so lauded above has
been generally regarded as murky, confusing and sufficiently misunderstood
to be productive of a great deal if litigation requiring final interpretation

77. 373 U.S. 221, 227 (1963).
78. N.L.R.B. v. Burnup & Sims, Inc., 379 U.S. 21, 23-24 (1964).
79 Summers & Wellington, supra n. 71.
80. N.L.R.B. v. Insurance Agents Union, 361 U.S. 477 (1960).
81. Interestingly enough, the Ninth Circuit has proved to be most consistantly pro-

employer: Great Falls, supra n. 68 and Hawaii Meat Co. v. N.L.R.B., 321 F.2d 397
(1963) (employer permitted to subcontract delivery services during strike without
bargaining).

82. 361 U.S. 477, 498-499 (1960).
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at the highest level. The circumscription of the Board's discretion, although
enthusiastically followed in the South and Pacific coast regions was re-
jected elsewhere. 83

B. THE UNHAPPY PICTURE IN NEW YORK'S DECLINING NEWSPAPER INDUSTRY

In the context of the New York City newspaper industry, Judge Levet
followed Morand, Buffalo Linen, and Insurance Agents where the printing
pressmen sought an injunction and treble damages for alleged antitrust
violations. 84 The agreement which was attacked in Clune had been upheld
by the Board8 5 as a legitimate defensive response by the employers. In 1958
the members of the Publishers' Association entered into an agreement to
check the threat of whipsawing; the employer arrangement was never in-
corporated into writing (permissible under Johnson Optical Co., supra)
but the Executive Secretary of the Association summarized it:

In order to protect themselves from these wildcat activities by
some of the unions, and in particular the newspaper and Mail
Delivers' Union, the members of the Association have reached an
understanding which may be expressed as follows: In the event
that any union that is a party to association-wide contracts engages
in a work stoppage or threatens a work stoppage at the plant of
any one of the publishers, the publisher involved will communi-
cate the facts of the situation to each of the other members of the
Association either directly or through the Association office.
Each case will be considered on its individual merits but if the
publishers operating at that time consider the conduct of the union
to be a sufficiently serious violation of the association-wide con-
tract and that the newspaper involved was justified or required
to suspend operations, each of the other publishers will suspend
operations until the matter is adjusted at the plant of the paper
involved because of the union's breach of the association-wide
contract. 8 6

In the Union's brief, Sidney Sugarman argued:

The Board's decisive approach to the Publishers' overriding 'prob-
lem,' as though no other contending employee interest were in-
volved or affected, breaks with all precedent of the Courts and of
the Board itself. Without so much as deigning to determine the
employees' statutory interests or the impact upon them, 'in view
of (the Board's) conclusion that Respondents' suspension agree-
ment was in any event a justified defensive measure,' the Board
has novally [sic] held here that, absent 'union animus in the

83. Montgomery Ward & Co. v. N.L.R.B., 339 F.2d 889, 894 (6th Cir. 1965); Body and
Park Corp. v. N.L.R.B., 339 F.2d 76, 76 (2nd Cir. 1964); United States Pillow
Corp. v. McLeod, 208 F. Supp. 337, 343 (S.D.N.Y. 1962); Great A&P Tea Co., 145
N.L.R.B. 361, 364, 379 (1963); Kroger Co., 145 N.L.R.B. 235, 236, 240 (1963).

84. Clune v. Publishers' Ass'n., 214 F. Supp. 520, 525-528 (S.D.N.Y. 1963), aof'd per
curiam, 314 F.2d 343 (2d Cir. 1963).

85. 139 N.L.R..B. 1092 (1962).
86. Quoted in New York Mailers' Union No. 6, ITU v. N.L.R.B., 327 F.2d 292, 294

(2d Cir. 1964).
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ordinary sense' and without more, the sheer existence of an other-
wise legitimate, economic business justification for employer prac-
tices is enough to validate and immunize them against the charge
of unfairness. This runs counter to everything we have been taught
from Erie Resistor ... all the way back to Mackay Radio . . . and
sideways to Darlington....

Mr. Sugarman then castigated the Board and rhetorically posed the
question as to whether the Board would permit secondary boycotts. No-
where is the public interest championed, but then again that is the Board's
function-to balance the legitimate interests of the parties within a statu-
tory framework subsuming the primary consideration for the public stake
in the dispute. The newspaper industry is important to a democratic so-
ciety, because it is a medium through which the public is informed of sig-
nificant issues-a basis for discussion and debate. Labor disputes and
strikes in this industry, by interrupting the flow of news, thwart the proc-
esses of a free society. The public and commercial enterprise, in addition,
depend on newspapers for advertising.87

In Mailers' Union, the Second Circuit, speaking through the dissenter in
Buffalo Linen, Judge Waterman, construed the Lucas Flour8 8 case as mean-
ing that a promise to resolve conflicts through binding arbitration is equiva-
lent to a promise not to strike. Judge Waterman reasoned that the agree-
ment to arbitrate made such work stoppages unprotected activities; in
addition, he stated the employers had a legitimate interest in maintaining
the integrity of the multiemployer bargaining unit:

The Board's decision in the present case appears to reflect existing
industrial realities. Undoubtedly many employers subject to the
operation of our national labor laws are engaged in businesses
employing workers represented by more than one labor union.
Moreover, it would seem that, as with the newspaper industry in
New York City, many such industries are highly integrated opera-
tions in which a shutdown of one portion of a plant soon results
in the entire business' coming to a halt. Therefore, to make un-
lawful a defensive lockout because it may ultimately result in loss
of work for neutral employees in crafts different from that of a
striking union would even in the classic Buffalo Linen situation,
seriously limit the instances where the defensive lockout could be
legitimately used. See N.L.R.B. v. Continental Baking Co., 221
F.2d 427, 437 (8th Cir. 1955) ; Local 50, Bakery & Confectionery
Workers' Intern. Union of America, AFL v. General Baking Co.,
97 F. Supp. 73 (S.D.N.Y. 1951) .... 89

1. Growing Concentration in Newspaper Ownership

The industrial realities to which Judge Waterman made reference in-

87. Rothman, Considerations in Avoiding Crippling Strikes in the Newspaper Industry.,
39 NoTRE DAME L. REV. 119 (1964). See generally, Collective Bargaining in the
Newspaper Industry, N.L.R.B. BULL. No. 3 (198).

88. 369 U.S. 95 (1962).
89. 327 F.2d 292, 300 (2d Cir. 1964).
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clude, first, the trend toward concentration of ownership, reflected in group-
owned and controlled newspapers, and, second, rising costs and automation
which have resulted in one-newspaper cities, thereby removing both com-
petition and debate. The demise of The Atlanta Times, though heralded
in the North on account of that newspaper's alleged ultra-conservative
backing and editorial policy, left to the remaining two major dailies (con-
trolled by one group) the responsibility of "covering Dixie like the dew."
In New Orleans, Cincinnati, Washington, Chicago, Detroit and now pos-
sibly in New York, 90a newspapers merged with or purchased a competing
concern. The News Guild's argument is based on the contention that the
rights of employees under the pre-merger contracts of the separate employ-
ers survive merger and are therefore subject to arbitration. In John Wiley
& Son, Inc. v. Livingston90b where the union had a contract which did not
contain a successor and assigns clause with one publisher for a term ex-
piring January 31, 1962, the employer, Interscience, merged with the much
larger publishing firm of Wiley F, Sons and ceased doing business under
the name of Interscience while the contract was in force. The union had
represented 50% of Interscience's eighty employees; none of Wiley's 300
workers were represented by a union. The union was unable to agree be-
fore the merger with Interscience and afterwards with Wiley on the effect
of the merger on the employees it represented under the Interscience agree-
ment. The union contended that despite the merger, it continued to repre-
sent the Interscience employees-and the Court upheld this position:

We hold that the disappearance by merger of a corporate employer
which has entered into a collective bargaining agreement with a
union does not automatically terminate all rights of the em-
ployees ... , and that . . . the successor employer may be required
to arbitrate with the union under the agreement...

Employees, and the union which represents them, ordinarily do
not take part in negotiations leading to change in corporate own-
ership. The negotiations will ordinarily not concern the well-being
of the employees, whose advantage or disadvantage, potentially
great, will inevitably be incidental to the main considerations ...
The objectives of national labor policy . . . require that the right-
ful prerogatives of owners independently to rearrange their busi-
nesses and even eliminate themselves as employers be balanced by
some protection to the employees from a sudden change in the
employment relationship. . .. 91

2. Is Antitrust the Answer?

The justice Department's Anti-Trust division has been emphasizing

90a. At this writing, the Herald Tribune, World Telegram and Journal American have
merged into a new corporation. The new corporation, however, has never published
because of inability to settle disputes with the Guild and the other unions over dis-
charge bcnefits antI other problems involved in a cut in the labor force.

90b. 376 U.S. 5-13 (1964).
91. Id. at 548-549.
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improper market behaviour as the hallmark for deciding whether to prose-
cute rather than position. 92

In an address before the Overseas Press Club of New York City, Con-
gressman Celler, Chairman of the House Subcommittee on Antitrust, called
for a more stringent application of the antitrust laws to the newspaper
industry.9 3 So long as the Government does not seek to fetter editorial
policy, there is no constitutional exemption of the news industry from
ordinary municipal law,94 labor law95 and tax and antitrust laws.96

In a field where stoppages were once rare and brief, union-man-
agement conflicts have blacked out daily newspapers in New
York, Cleveland, Baltimore and other large cities, depriving mil-
lions of their principal source of information about world, na-
tional and local affairs. New York's 114-day strike in 1962-63 was
followed by a 24-day tie-up this fall and fear is strong that another
bitter struggle will accompany the next contract round in less
than a year and a half. The problem then will be essentially the
same one accounting for most of the strife: how to automate with
adequate protection for workers whose jobs and skills may be men-
aced by new machines. 97

3. Automation-The New York Reaction

To help meet the problems posed by automation, an "automation fund"
was made part and parcel of the settlement between the ITU and the
Publishers' Association. The fund will be jointly administered by labor and
management and can be used for retraining unemployed printers, supple-
menting unemployment benefits, incentives for early retirement and the
bolstering of pension and welfare funds that might suffer from reduced
memberships. The payments are based on the use of perforated teletype-
setter tape supplied by wire services for setting stock quotations in place
of the traditional linotype operators in each plant.

The payments equal the total hours of composing-room work saved

92. See generally, Barber, Newspaper Monopoly in New Orleans: The Lessons for Ant.
trust Policy, 24 LA. L. REV. 503. 504-513, 539 (1964) , a study of the case of Tinins-
Picayune Co., 345 U.S. 603 (1953).

93. Celler, The Concentration of Ownership and the Decline of Competition in New
Media, 8 ANTItRUST BULL. 175 (1963) . See also, Note, 61 YALE L. J. 348 (1952) .

94. United States v. Associated Press, 52 F. Supp. 362, 374 (S.D. N.Y. 1943) , aff'd 326
U.S. 1 (1944).

95. Oklahoma Press Pub. Co. v. Walling, 327 U.S. 186, 192 (1945); Mabel v. White
Plains Pub. Co., 327 U.S. 178 (1945); Associated Press v. N.L.R.B., 301 U.S. 103,
132-133 (1937).

96. Celler, supra n. 93 at 178. Today (1963) there are only 55 cities with competing
dailies, as opposed to 552 such cities 40 years ago; he disparages the so-called "natural
news monopoly" found in the Union Leader case. 284 F.2d 582 (lst Cir. 1960) . In
addition, many TV and radio stations are affiliated with newspapers, and man,'
newspapers are affiliated with other papers or magazines, e.g. the Hearst and
Scripps-Howaid chains, and the Washington Post and Newsweek.

97. Raskin, Automation Has Made Strikes Senseless, 6 N. Y. Times Magazine 45, 182
(October 31, 1965). See also, Raskin, Who Needs Newspapers, 33 THE REPORTER 33-35
(October 21, 1965) , and Wise, The Crisis on New York's Newspaper Row, 70 Fotune
110 (October, 1964).
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multiplied by straight-line hourly rate slips on the shifts involved. For
their part, the publishers benefit from indirect savings including overtime
and better handling of the flow of work.9 8 Beatram Powers, the ITU's
president, said: "This is the first fund of its kind in any printing union
anywhere, and is concrete proof that we believe the responsibility of em-
ployers in the introduction of automation should not end with a job-freeze
'attrition' agreement." This automation fund, which has tax incentives
behind it, is preferable to featherbedding 99 as a response to mechanization.
Perhaps the most economically wasteful and esprit-destroying form of feath-
erbedding, worse than overmanning, is the setting of "bogus" type. The
setting of bogus type was the ITU's first answer to automation. When
the linotype machine was introduced in the late 19th century, publishers
began to exchange mats of advertisements. Faced with this loss of work
the ITU began to negotiate agreements whereby compositors, in slack
periods, set up duplicate forms as though the mats had not been used. This
became known as setting bogus because the duplicate forms were destroyed
before use. In the American Newspaper Publishers case, the Board dis-
missed a charge filed under section 8 (b) (6), which states:

(b) It shall be an unfair labor practice for a labor organization or
its agents-
(6) To cause or attempt to cause an employer to pay or deliver

or agree to pay or deliver any money or other thing of value, in
the nature of an exaction, for services which are not performed
or not to be performed....

The Seventh Circuit and the Supreme Court upheld the Board; they rea-
soned that while bogus type is not wanted production, it is nevertheless
"performed. 100a Most of the other unions engaged in the newspaper in-
dustry have sought to offset the impact of automation through overman-
ning. The application to the newspaper industry of the Board's Town and
Country °b principal, that an employer has an obligation to bargain over
the decision to change operations involving reduction of unit employees,
as well as over the effects of such decision on the employees, offers an un-
satisfactory solution.

C. THE ROOSEVELT COMMITTEE HEARINGS ON MIULTIEMPLOYER BARGAINING

In the summer and fall of 1964, under the chairmanship of Congressman
James Roosevelt of California, the General Subcommittee on Labor of the
House's Committee on Education and Labor held hearings in Washington

98. N. Y. Times, p. 58, col. I (January 23, 1966) (late city edition) . For a fuller dis-
cission of how the ]"IS Mac'hincs hae bcn used l)v the W\all Street Journal and
los .ngeles Times, see Ssccro, .tulomtlion awud the N'cwS Strike, 28 TinE RFPORTER
29-32 (Maich 14, 1963).

99. Note. 52 Coujm.. L. REV. 1021. 1022 (1952), where the student commentator assumned
Ihial section 8 (h) (6) woulld It the son rCc oif c, ,lating suich invidious practices.

100a. A.N.P.A. v. N.L.R.B, 193 F.2d 782 (7th Cir. 1951), 345 U.S. 100 (1953).
100b. 136 N.L.R.B. 1022 (1962).
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and Los Angeles which was designated as an "Inquiry into Multiemployer
Association Bargaining and its Impact on the Collective-Bargaining Proc-
ess."' 1 1 The objective of the subcommittee was to learn about the increas-
ingly important role of multiemployer associations in the collective bar-
gaining process; the use by such associations of what the courts have termed
defensive lockouts; and an alleged rise in management substitution of part-
time for full-time jobs. The chairman emphasized that the hearings were
being conducted because, "We are not concerned with whether or not cer-
tain of these practices were legal. We are deeply concerned with whether
or not they are in the public interest"-an element of consideration the
Board seems not to have weighed sufficiently in its many opportunities to
confront the newspaper industry's manifold problems in New York City.

1. The Baltimore Supermarket Experience

Immediately before the subcommittee was the Retail Clerks Union's
recent dispute with seven food chains in the Baltimore metropolitan area.
After many years of "pattern bargaining," in 1960 the food chains formed
an association for the purpose of engaging in collective bargaining with
the local union on a multiemployer basis governing conditions for the 5000
employees in that area's retail food industry. Bargaining commenced before
expiration of the contract, the major issue being the industry's alleged
"needless elimination of full-time jobs and its tendency to subdivide even
part-time jobs." On April 17, 1964, after fruitless negotiations and after
the supermarkets had a week's notice of the impending strike-thereby
preventing their use of the Duluth doctrine (protection against spoilage
of perishables) -the Retail Clerks struck one of the seven chains. The
remaining six chains shut down 225 stores in the Baltimore area. For the
consumer public, the results were either to make one's purchases from the
corner grocer at inflated prices or travel beyond the metropolitan area.
On June 22, 1964, after remaining closed for ten weeks, the food chains
reopened, manned by strikebreakers and supervisory personnel. A month
later-on July 18th-a new agreement was signed. Aside from the impor-
tant question of the status of part-time workers, 0 2 the Baltimore dispute
raised three questions of vital concern in the development of labor-man-
agement relations under the aegis of Federal law:

1. Is existin,, 19-. -idequate to protect the public as well as the employee
(who loses his I- ,,d) interest in presenting a broadening of the clis-

pute?
2. Is new legislation needed to regulate the practice of combinations to

aid members during labor disputes?
3. Should the loophole in the Landrum-Griffin Act be closed so as to

101. H.R. 88th Cong. 2d Sess. (1965).
102. In the newspaper industry, part-time employees-union members-are required

during periods of peak production, especially in the Mailers' Union.
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require employers (and associations) to disclose their income and expendi-
tures for labor relations purposes? 103

Section 203 (c) contains a broad exemption in connection with services
rendered an employer by his regular officers, supervisor or employees, and
section 204 exempts from the reporting requirements attorney-client com-
munications. Then should the retainer fee paid to counsel be required to
be apportioned to show how much is being expended for advice on labor
problems as opposed to all other advice given? Since certification of the
multiemployer unit is premised on the consent of both sides to association
bargaining, it can hardly be said that the employees of the six nonstruck
chains "involuntarily lost their livelihood, '"1 0 4a for they can be imputed to
have agreed to the strike action. The implications of this for union de-
mocracy-the role of the international vis-a-vis the local-are problematical.
What the union member's "Bill of Rights" will be worth in practical terms
in this context, especially the right to "vote in elections or referendums,"
is a question worthy of consideration by Congress.
Mr. Suffridge's testimony indicates that the employers relied upon lan-

guage in Buffalo Linen to prove their legal right to lockout:

The suggestion that a single local union of the retail clerks in a
single community can successfully "whipsaw" several of the largest
and most powerful corporations in the country does not make much
sense. . . . [T]hese corporate giants . . . not only engage in re-
tailing but . . . in agriculture and dairying and canning and proc-
essing and manufacturing .... 104b

Joseph B. Danzansky, counsel for the Baltimore Food Employers Labor
Relations Association, in reply to the union's evidence of the impact of
growing concentration of economic power in retail food chains, stated:

We would like to paraphrase Mr. Suffridge's "iffy" statement:
The impact of the growing concentration of economic power in
unions such as the RCLA is a matter of great concern to the public.
If the RCLA has combined its tremendous economic power to
help them negotiate the highest possible wage rates in the retail
industry through strike subsidies, whipsaw union tactics, informa-
tion picket lines, and other forms of support to each other, as
well as combining their total political power to flaunt the re-
quest of the President of the United States for restraint in wage
increases, and if they have failed to organize a major percentage
of the retail food industry, but rather used their economic and

103. Compare sections 201 and 202 with section 203, the last of which couches the em-
ployer's reporting requirements as mandatory terms only when expenditure sup-
ported what amounts to mfair labor practices-it is questionable whether any
employer impeach his own conduct. Compare section 203 further with relevant sec-
tions of the Federal Aviation Act, 72 Stat. 754. 49 U.S.C. §1371 (1958) , the Inter-
state Commerce Act, 54 Stat. 902, 49 U.S.C. §5 (1) (1958), and the Railway Labor
Act, 44 Stat. 577. 45 U.S.C. 151 (1958).

104a. Statement of James A. Suffridge, President of Retail Clerks Int'l Ass'n., Multiem-
ployer Association Bargaining, H. R. 88th Cong. 2d Sess. 4 (1965).

104b. Id. at 9.
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political power to increase the load on the organized, than this
subcommittee has abundant reason to begin a full-scale investi-
gation of the political and economic power and policies of one of
the Nation's most powerful labor organizations. 105

A week after Election Day, the subcommittee reconvened in Los Angeles.
Charles Hackler, counsel to the ILGNVU in southern California, after a
survey of the problelns in the \Vest, stated:

Now, on the lockout issue, as to whether an employer under what
circumstances should or can lockout, either in a multiple-employer
situation or an individual employer situation, I would make this
humble suggestion and that is that since this particular issue is
before the Supreme Court .. ..in] the American Ship case and
the Brown Food Store case, it is the belief of many lawyers that
there will be a fall-dress treatment by the Supreme Court in con-
nection with those two cases, in connection with the whole under-
lying statute, whether it is permissible, the lockout, whether in-
deed the Court went too far in BuLffalo Linen Isic].... As a union
lawyer, I can most assuredly say that if the Supreme Court goes
as far as the employers want it to go to equate the lockout with
the strike, as for example, in the American Ship case, to permit an
employer merely because the union might strike to anticipate that
strike by sending all the people who are, as the employer argues
in the Brown Foods case, that the employer can lock out but at the
same time not lock out by replacing people with strikebreakers.
Unions are asking not so much to add new sections limiting bar-
gaining, but to take some of the restrictions off unions such as the
8 (e) restriction .... 106

What the unions are asking then is no more than the right to engage
in full-use of their economic power. The relevant question, then, is what
is the propriety of permitting or forcing the Supreme Court to make a
major legislative decision. Also of what avail are these Hearings in the
legislative piocess, since they are not proper for consideration before the
Court as evidence of legislative intent?

VI. THE LOCKOUT CASES

Under the Board's analysis, the lockout was illegal unless some strong
countervailing interest of the employer could be shown. As we have seen,
the courts of appeals have split in their views of the Board's conclusion

105. Id. at 41. On June 26, 1961. John .1. Rcichcnlerig. First Vie'-c-lrsiuc tt of RCIA. in
casc nulnbcr 5-c-;\-2890, filed an infair lalo practice charge against the sev en em-
ployers for violation of section 8(a) (5) and (I) . Scc, on the matter of relative
economic power, Coidhetg's statement: "Cet ainly the assets of the Uni(ed Steel-
workers of Americat. of alpptroximatcly 2) million. cannot be coot parel( with the
asscts of a single corporation like tite t,. S. Steel Corp.. with assets of S3 billion."
(;oldberg, Union and the Anttittust Lau's, 7 LAn. L. J. 178, 182 (1956).

106. Supra n. 101 at 302.
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that a lockout undertaking to further the employer's bargaining position
violates the right to strike.10 7

A. THE AMERICAN SHIP CASE

American-a single employer-operated four shipyards and was en-
gaged in the ship-repairing industry on the Great Lakes, a highly seasonal
business concentrated during the winter months when the Lakes are frozen.
It had engaged in collective bargaining with several unions since the early
1950's, and on five previous occasions prior to reaching agreement, the
company's operations had been forced to be shutdown by strike action. In
the labor dispute under review, the contract was due to expire in August,
1961; the unions notified American in May of their intention to seek
modification of some of the existing provisions, and after several fruitless
bargaining sessions, both parties asked the Federal Mediation & Concilia-
tion Service for asistance. At the first meeting under Federal auspices, the
unions for the first time asked for specific wage increases and proposed
a six-month extension of the existing contract, pending renegotiation.
American rejected the extension because the contract would then have
expired at the height of its season-thereby shifting a tactical bargaining
advantage to the unions in that a strike in mid-winter would cause Ameri-
can severe economic losses of business to competitors. The unions rejected
American's counter-proposal and bargaining stopped without a date for
further meetings being set. Whether this was an impasse or not is not
specifically answered by any recognizable standards. The question of what
constitutes an impasse is probably one in which the solution is tied closely
to the particular factual context of a dispute. To base part of a rule of law
on the fact that an impasse has been reached, even though this is perhaps
the only justifiable rule, is very difficult to apply practically in labor dis-
putes where time[ing] may be of the very essence. American then laid off
union members in each of its yards as existing production contracts were
met, eventually effecting a total shutdown of its Chicago yard. Shortly after
these layoffs, negotiations resumed and with the reaching of a new agree-
ment, the laid off union members were recalled.

One union charged American with violations of sections 8 (a) (1),
8 (a) (3) and 8 (a) (5) of the Act, and after a hearing, the Board's trial
exan .ound that (1) at the time of the layoffs American was reason-
ably apprehensive of a strike at some future time; (2) an impasse in bar-
gaining existed; and (3) the primary purpose of the layoffs was to avert

107. Compare Quaker State Oil Ref. Corp. v. N.L.R.B., 270 F.2d 40 (3d Cir. 1959),
where the employer closed his plant before expiration of the contract term and
even though negotiations were still in progress, in a effort to induce the union to
sign a contract submitted by the employer, and Utah Plumbing & Heating Con-
tractors Ass'n v. N.L.R.B., 294 F.2d (10th Cir. 1961), where the employer threaten-
ed a lockout during negotiations unless the union would give assurance of its
endeavors to bring about acceptance of the offer made by the employer, with
Morand Bros. supra n. 44, and Dalton Brick, supra n. 61.
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peculiarly harmful economic consequences to American and its customers

resulting from the immobilization of valuable customer property in the

shipyards in case of strike action. The trial examiner concluded that Amer-

ican "was economically justified and motivated . . . [and the fact that] its

judgment was partially colored by its intention to break the impasse which

existed . . ." was immaterial and not violative of section 7 employee rights.' 0 8

In a three to two decision, the Board rejected this finding and found

that American's fear of an impending strike was unjustified-ignoring

completely the bargaining impasse which the trial examiner had found

as well as the past history of strikes prior to reaching of an agreement.

The Board's opinion is grounded on a finding that American's motive for

the layoff was to bring economic pressure to bear on the unions to pro-

duce a prompt settlement-and that this was violative of sections 8 (a) (1)
and 8 (a) (3). The D.C. Circuit sustained the Board. 0 9

The Supreme Court granted certiorari and reversed, holding that an

employer violates neither section when, "after a bargaining impasse has

been reached, he temporarily shuts down his plant and lays off his em-
ployees for the sole purpose of bringing economic pressure to bear in sup-

port of his legitimate bargaining position.""10 American Ship might easily
have been decided by issuance of a short memorandum opinion reading,

"Reversed. See Betts Cadillac-Olds .... "; three justices concurred, in two

separate opinions, in the result reached by the majority, both opinions

recognizing that the lockout could have been justified tinder prior deci-
sions as necessary to avoid unusual economic hardship."' Mr. Justice Stew-

art, speaking for the Court's majority, based his opinion on (1) the Act's
legislative history in which he could find no intention to prohibit the use
of the lockout; (2) sections of Taft-Hartley treating lockouts together
with strikes; and (3) the distinction between lockouts used by employers

which were clearly prohibited because they were intended to injure a

union or evade the duty to bargain and bargaining or economic lockouts.
The Court recognized that adept usage of the bargaining lockout might

well force a union to retreat from a position on an issue. The majority

opinion emphasized that the right to bargain collectively does not include
any claim to demand one's position free from economic disadvantage. The
fact that the parties had continued negotiations until a new contract was
reached negated the allegation that the lockout had impaired the unions'
ability to vigorously represent the employees as effectively as t'

since 1952.112 The Court refused to hold the bargaining lockout a per se
interference with the right to strike inasmuch as that right consists only

108. Trial Examiner's Intermediate Rep. and Recommended Order, 124 N.L.R.B. 1371,
1383 (1963).

109. 142 N.L.R.B. 1362 (1963), aff'd, 331 F.2d 839 (D.C. Cir. 1964).
110. 380 U.S. 300, 318 (1965).
111. Id. at 322 (White, J. concurring); Id. at 327 (Goldberg, J. and Warren, C.J. con-

curring) .
112. Note, 20 RUTCERS L. REv. 102, 110 (1965).
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in the right of work stoppage and not the right to choose the timing of the
stoppage.

The Court then addressed itself to the section 8 (a) (3) charges, announc-
ing an intent test for finding a violation: Discrimination against union
employees, a resulting discouragement of union membership, and anti-
union animus. But of the rather long opinion comes a message that if the
employer can show a legitimate business motive for the lockout, the eco-
nomic hardship on the employees is not tantamount to a violation of
8 (a) (3).

The older Betts test was essentially the result of a policy determination
by the Board balancing the interests of management as against labor. Betts
recognized that the struggle was economic and that some hardship would
be involved to force the employer to give in to his employees' representa-
tives. What Betts sanctioned, though, was a lockout to forestall only undue
hardship "undue" probably because it extended beyond the immediate
parties. In looking at the Court's decision in American Ship, it should be
recognized that what the Court itself was doing was balancing interests.
For example, in rejecting labor's control over the timing of a strike as not
being part of the right to strike, the Court cut deeply into what had been
thought to be at the heart of this protected activity. Despite the Court's
criticism of the Board's balancing of interests, that is, its finding that the
bargaining lockout gave the employer too much power, the Court pro-
ceeded to do just that. Its use of the phrase "the newly coequal adversaries"
admits the majority's cognizance of labor's present economic strength and
leaves one hesitant as to the propriety of its sharp attack on the Board. 113

The impact of American Ship cannot be measured without determining
whether the employer who locks out his employees may hire permanent
replacements to do their work. 114

B. THE Brown CASE

Another employer interest which has been held sufficient to justify a
lockout at times is the preservation of a multiemployer bargaining unit.
Much of the literature dealing with this problem focuses on the classic
multiemployer lockout case where the union breaks off negotiations with
the group and tries to force capitulation of one member, typically the
weakest, to break the solidarity of the risk. What the literature never
mentions is that the whipsaw strike argument may very well be a guise
by which the stronger members of the group maintain their positions; at
the very least, their positions in the industry are made invulnerable from
change via labor troubles. It is altogether possible that if the association

113. See American Ship Building Co. v. N.L.R.B., 380 U.S. 300, 309 (1966).
114. Summers, supra n. 8 at 70. See also Note, 75 YALE L. J. 630 (1966), where the

writer contends that there are no legitimate bases for permitting an employer to
hire permanent replacements which is in effect a powerful anti-unionism weapon
(if ever allowed).
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could be cracked, the union would find a mutuality of interest in the

maintenance of operations by the weaker employer and therefore tem-
porize its wage demands. In such fashion, it could direct its full strength
against the more powerful employer, forcing him to pay higher wages and
making his production costs proportionately dearer-a result which might

cause a shift to a middle position of economic strength as between present-
ly weak and presently powerful employers. When such a change in the
industry is effected, the union might then seek to gain an equal wage in-
crease from all employers. The question which is seemingly unanswerable
is when is such equality ever present, and a multiemplover unit in fact

ever justified? And, if equality of economic strength among employers is
absent, is not the weaker one severely damaged by being forced to follow
the lead of the strongest?

Brown involved a multiemplover group of six retail food chains in Carls-

bad, New Mexico who had bargained with the Retail Clerks Union on be-
half of their clerical employees over a period of years. Having failed to
reach an agreement with the group, the union struck one store, Food jet,
Inc. The nonstruck five immediatelv locked out their employees and hired

replacements, who with supervisory personnel, kept all six operating. The
Boardl found noilung illegal in the lo kotit, reasoning that Buffalo Linen
and Markoy Radio permitted such a response for the purpose of preserving
a niultiemployer tnit. The Tenth Circuit refused to enforce the Board's
order holding that hiring replacements for locked out employees consti-
tuted a violation of section 8 (a) (1) and 8 (a) (3)

The impact of the Board's decision is such that a denial of a
basic right by indirection is inherent in it if unit of the multi-em-
ployer group is to be maintained. After the initiation of a whipsaw
strike the struck employer may remain shut down, the other mem-
bers of the group mLiay lock out, and the unity of interest is thus
maintained. Btit the struck employer is denied his right of re-
placement and the whipsaw tactic enjoys a privileged advantage.
If, however, the struck employer does choose to operate with re-
placements and the other employees cannot replace after lockout,
the economic advantage passes to the struck member, the non-
struck members are deterred in exercising the defensive lockout,
and the whipsaw strike again enjoys an almost inescapable prospect
of success. Such was not the intent of Buffalo Linen. . . It is
no answer to say that the respondents could have remained in
operation through retaining their regular employees. This merely
denies the privilege of lockout and, through denial, refuses any
consideration of the existence of the overriding business purpose
which, as recognized in N.L.R.B. v. Eric Resistor, . . may justify
the invasion of union rights. . . . The ntlti-employer bargain
unit . . . would be largely destroved by leaving in the hands of the
striking agency the power, by law, to determine which employers
among the group could reiaiin operative and which could not."16

115. N.L.R.B. v. Brown, 137 N...R.B. 73 (1962).
116. 319 F.2d 7, 11 (10th Cir. 1963).
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In Brown, a multiemployer unit did exist and a whipsaw strike had been
undertaken-so a lockout was permissible under Buffalo Linen. Mackay
Radio established the right to hire replacements for strikers. What makes
Brown unique, is that here the employers combined the two devices and,
after locking out their own employees, both the non-struck employers and
Food Jet hired temporary replacements for the duration of this strike. This
combination of two separately valid devices may really have resulted in
coercion under 8 (a) (1) and discrimination under 8 (a) (3).

It is suggested that general hiring of replacements by the members of
a multiemployer bargaining group involved in a lockout against a whipsaw
strike is necessary to preserve the integrity of the unit only when either
the struck member or one of the others has already hired replacements.
If all the members, including the struck employer, voluntarily shut down,
the hiring of replacements by the others is not necessary to preserve the
integrity of the bargaining unit. The Court could have held, without con-
struing Mackay out of existence, that when the non-struck members of a
multiemployer group lock out their employees in response to a whipsaw
strike, neither the struck employer nor any other member may hire re-
placements. The integrity of the bargaining unit would have been pre-
served, and Mackay could have been distinguished on the ground that it
dealt solely with the right of a single employer, not part of a multiemploy-
er group, to replace striking employees. 117

The Court was not so disposed, however, and affirmed the holding of the
Tenth Circuit, that all members of a multiemployer bargaining unit who
have locked out their employees in response to a whipsaw strike against
one may legitimately hire temporary replacements during the strike. It
recognized that using temporary non-union personnel in preference to
locked out members was discriminatory and had a discouraging influence
on membership, but it chose to ground its holding by balancing these in-
terests of labor against the "legitimate" interests of business, providing,
however, that the employers' conduct is not inherently destructive of em-
ployee rights or the product of anti-unionism.118 The Court left open the
question of whether or not the employer may hire permanent replacements.

Both lockout cases demonstrate the majority's finding that the employer
has a legitimate interest in affirmatively buttressing his bargaining position
and a recognition of relatively equal economic power between labor and
management. Since the Court in American Ship refused to distinguish be-
tween offensive or defensive lockouts (as it well might have a la Betts), it
might in the future refuse to distinguish between permitting temporary
replacements in defensive (Brown fact) vis-a-vis offensive multiemployer
lockouts. As suggested above, though, permitting replacement in an of-
fensive lockout destroys the incentive of the employer to reach a settlement

117. Supra n. 112 at 116.
118. N.L.R.B. v. Brown, 380 U.S. 278, 284-85, 288-89 (1965).
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with the striking union since his business, is operating. If the group may
offensively lockout, it will be the employer rather than the employees who
jeopardize their jobs. While one may lament the decisions in these two
cases, they make clear that it is nearly impossible to find a rule to fit every
or even most cases.

This is illustrated, by the recent action of the Court in Teamsters Local
372 v. Detroit Newspaper Publishers Ass'n, 119 where the Court vacated a
Sixth Circuit decision interpreting American Ship, directing that court to
remand to the Board for further consideration in light of that case. The
only discernable distinction between American Ship and Newspaper Pub-
lishers was that in the Detroit case the employer locked out before a bar-
gaining impasse had been reached. The lockout was by one newspaper in
support of a struck co-member of the Association, but the two papers were
bargaining separately-not as a unit. The Board found 8 (a) (1) and
8 (a) (3) violations before American Ship was decided-the court of ap-
peals reversed, basing its opinion on American Ship. The only clear con-
clusion one can draw from the Court's action is that despite its criticism
of the Board, it prefers to give that administrative agency the first oppor-
tunity to apply its decision to a slightly different factual context.

VII. IMPLICATIONS OF American Ship AND Brown Food

The Detroit Newspaper case, supra, is distinguishable on its facts from
what may be expected to confront the N.L.R.B., because (1) the strike
against one of the two papers in the Detroit unit might very well be con-
sidered, for lockout purposes, equivalent to an impasse between the union
and the second newspaper; (2) the newspapers had an agreement between
themselves as to proposed action on certain crucial issues; and (3) the
situation was "much akin to that in Buffalo Linen, in substance if not in
technical form .... 120

A. MAY THE UNION WITHDRAW FROM A MULTIEMPLOYER UNIT?

Labor has reacted to these decisions by seeking to destroy the multiem-
ployer unit by announcing its intention to withdraw and desire to bargain
on a single-employer basis. Prior to these cases, the employer was permitted
to withdraw from the unit before commencement of negotiations without
having to show good reason, any change in the community of interest among
the employees or in the composition or operation of the multiemployer
unit, and without regard to the desires of the employees in the unit. In
Retail Associates, Inc., the Board held:

The right of withdrawal by either a union or employer for a
multiemployer unit has never been held, for Board purposes, to

119. 382 U.S. 374.
120. Oberer, supra n. 25 at 220.
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be free and uninhibited, or exercisable at will or whim. For the
Board to tolerate such inconsistency and uncertainty in the scope
of collective-bargaining units would be to neglect i'ts function in
delineating appropriate units under Section 9, and to ignore the
fundamental purposes of the Act of fostering and maintaining
stability in bargaining relationships. . . [S]tability . . . dictates
that reasonable controls limit the parties as to time and manner
that withdrawal will be permitted from an established multiem-
ployer unit. Thus, the Board has repeatedly held over the years
that the intention by a party to withdraw must be unequivocal,
and exercised at an appropriate time.12 1

Retail Associates involved several department stores; the Board further
qualified these standards by requiring a "sincere abandonment . . . in good
faith" because of the "unstabilizing and disrupting" effects such a with-
drawal might have. In Purity Stores, Ltd.,12 2 the Board had indicated in-
disposition to permit an abandonment of a multiemployer unit during
the term of an existing agreement. One might question the need for the
Purity Stores holding, the "contract bar rule"' 12 precludes elections during
the first two years of a valid contract. Surely that length of time is sufficient
to afford adequate stability. In addition, the Board has restricted the em-
ployer's ability to withdraw when such splintering has the effect of per-
mitting the employer to choose or favor one union over a second. For
example, this could occur where one union organized a majority in a multi-
ple unit and a second union in a particular employer's plant. The- em-
ployer is permitted to withdraw from the larger unit only if it is a complete
withdrawal, that is, he may not partially withdraw from the multiple unit
with respect to a particular craft while continuing to bargain on a group
basis for the others.' 2 4

In the Detroit Printers' case,'2 5 then, the issue is whether the Board
can or should adopt different, more restrictive, rules to govern a union's
withdrawal fiom multiemployer units than now exist to govern employer
withdrawals. Judge Frank, in the Buffalo Linen case, stated that it would
be irrational and an abuse of discretion for the Board to adopt more re-
strictive rules for union withdrawal. 1 ', In Local 128, Retail Clerks 11. Lee-
dom, it was stated:

[I]t has been the settled policy of the [Board] to permit the
employer, at appropriate times, to withdraw from multi-employer
bargaining for any reason whatever, but in the instant case the

121. 120 N.L.R.B. 388. 393 (1958) [Emphasis suppliedi.
122. 93 N.L.R.B. 199 (1951). Here the employer wished to bargain for himself.
123. See Lccdom %. Intl 1 51d. of liJc. W'orkers. 278 I.2d 237 (D.C. Cir. 1 60).
124. 'ioneer. Inc., 86 N.L.R.B. 1316 (1919), 90 N.L.R.B. 1848 (1950) . See also, Note, 66

HARV. I.. Ri v. 886. 893 (1953).
125. Trial F-xaminer's Decision, 4. in Case No. 7-CA-4595. 6 [151 N.L.R.B. No. 1211.
126. 231 F.2d 110. 116 (2d Cir. 1956), rev'd on other grounds, 353 U.S. 87 (1957) . The

Supreme Cottt expressly reserved the question whether a union should be accorded
the same freedom of volhntarN withdrawal from a tnUltiemployer bargaining unit
as the Board has accorded to individual employers.
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Board has not accorded the same right of withdrawal to plaintiff
unions. In these circumstances, the Board's decision would appear
to be arbitrary in excess of the Board's statutory authority .... 127

Grounding its decision on these two Second Circuit opinions, the ma-
jority in the Detroit Printers' case found "no basis" for distinguishing be-
tween and giving different treatment to employer vis-a-vis union with-
drawals. The Board rejected the newspapers' argument that permitting such
a withdrawal by the union would allow the union to whipsaw, while deny-
ing the employer the right to lockout sanctioned by Buffalo Linen because
there would no longer be a multiemployer unit to preserve.

Looking at the question from the other side, can one justify an employer
unit's claimed right to freeze a union into a bargaining arrangement? The
relative frequency of industry shutdowns, notably in the New York City
newspaper situation, tends to support the Board's findings in a case al-
most identical to the Detroit cases on its facts, 128 and to cut into the sta-
bility-producing argument the publishers associations have been espousing.
The employers, however, base their argument for continuing joint bar-
gaining on the Court's injunction to the Board in Insurance Agents,1 29

from tampering with bargaining power, legislative history in Taft-Hartley
acknowledging Congressional intent to permit such bargaining as an offset
to union power, and the Court's recognition of both of these factors in the
Brown Foods opinion. The employers argue that when the union announces
its intended withdrawal and then proceeds to bargain the same issues and
reach the same agreements, this does not meet the Board's "sincere aban-
donment" test enunciated in Retail Associates, supra. It is suggested that
the reviewing court of appeals uphold the decision but not on the same
rationale. Instead, the court might permit the splintering of the bargaining
unit for the practical reason that (1) it cannot force a second party to play
as easily as it may enjoin the same, and (2) it may require a factual finding
of a "sincere abandonment" of the former unit so as to deny giving legal
effect to mere formal alterations.

VIII. STRIKE INSURANCE

Because it is not possible to predict what action the courts will take on
appeal, another bargaining weapon assumes a poignancy it may not have
had prior to these three recent Board decisions involving the newspaper
industry--strike insurance. Typically, this is a device to relieve pressure
on a struck employer or employers whose competitors continue operations.
The C.E.D. has declared that "strike insurance for employers seems little
different from a union strike fund or the payment of private-financed strike
benefits to union members." In addition, it may be proper to inquire whe-

127. Civil No. 966-58, D.D.C., April 29, 1958.
128. 156 N.L.R.B. No. 16 (Dec. 23. 1965) (N.L.R.B. memo release).
129. Labor Board v. Ins. Agents Union, 361 U.S. 477 (1960).
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ther our tax laws indirectly provide strike insurance because of allowances
for declines in corporate profits or losses of personal income.13 0 How does
it work? Who pays and how much? What is its impact on good faith in
collective bargaining? Does assigning a face amount to the policy establish
indirectly an agreed-upon division of the "relevant market" (whatever
that is) contrary to the antitrust laws? Is it in reality only the employer's
counter-part to the strike fund? Strike insurance may prove to be useful as
a counter to whipsawing tactics in the struggle between the parties to en-
hance their relative economic force.

Strike insurance has been described by one of its foes as "ostensibly a
pooling of funds by members of an employer group to provide compensa-
tion against revenue losses by any member whose employees are on strike
. . . as a mere extension of the principle of disaster insurance . . . limited

to maintenance costs." 13 1 The desirability of equalizing bargaining power
is paramount-the "most essential characteristic" of the theory of collec-
tive bargaining, if that is to be a process of private decision-making. Free
choice presupposes equal power. Because the Government, in Section 9 (a)
of the LMRA, establishes a special position for the bargaining representa-
tive, the theoretically autonomous decisions in the collective bargaining
process may not be (and perhaps should not be) so free from some kind
of limited Government participation. 13 2 The United States' public labor
policy is stated fairly succinctly in Section 1 (b) of the LMRA, where Con-
gress noted that the public interest in industrial strife can be best secured
by preventing strikes if management and labor recognize that "neither," in
its relation with the other, "has the right to engage in acts or practices
which jeopardize the public health, safety, or interest." It is more than
arguable, on a policy basis that any device which prolongs a dispute and
thereby conflicts with the public interest in having peaceful labor relations
should be discouraged and possibly rejected. The New York Newspaper
Guild's counsel, in criticizing strike insurance, wrote that the antitrust
laws should be applied to combinations constituted to strengthen employ-
ers in the course of an impasse:

Subtly referred to as 'suspension insurance by the members of the
American Newspaper Publishers' Association (ANPA), as a 'mu-
tual assistance pact' by our major airline companies, and as a
'service interruption in the railroad industry ..... this strategem
may conceivably impede negotiated settlements, prolong strikes and
stifle competition.133

Contrary to the C.E.D.'s endorsement of strike insurance and inaccurate

130. The wisdom of states subsidizing labor disputes via unemployment compensation
is a very confused problem. C.E.D., THE PUBLIC INTEREST IN NAT*ONAL LABOR POLICY
135-136 (1961).

131. John Barry, Strike Insurance: A Threat to Collective Bargaining, 68 A.-MERICAN FED-
ERATION 17-20 (1961).

132. KIRCII. AUIOMAION AND COLLECTIVE BARCAINING 29, 47 (1964).
133. Ostrin, Strike Insurance, 190 The Nation 249 (March 19, 1960).
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observation that, "State laws vary on this point, though most conform to
our recommendation,"1 3 4 then-Attorney General Jacob K. Javits wrote
Thomas J. Murphy of the News Guild that strike insurance "would be
contrary to public policy" and that filings by New York insurance com-
panies of such policies would be disapproved.135 The Javits letter resulted
from a Guild resolution arising from the Brooklyn Eagle strike of 1955.
As a result of Javits' action, strike insurance is generally available now only
from foreign firms.

In theory, the publisher is obligated to offer arbitration of any labor
dispute before he becomes eligible for benefits during a strike. In practice,
the offer turns out to be what has become known to unionists as "ANPA
arbitration." Every clause in the contract must be opened, not merely those
in dispute. The benefits payable to a publisher are available only if publi-
cation is suspended by strike action. If he continues to publish, benefits
cover actual losses including "profits that the insured is prevented from
earning because of partial suspension."'1 36

The record in the Brooklyn Eagle case revealed that newspaper's pre-
carious financial position; surely, the funds received under the "suspension
plan" enabled the Eagle to hold out, and intransigently, far beyond what
it might have otherwise. The textual similarity, or identity, between Sec-
tion 9 of the policy and management's January 11, 1955 offer of arbitra-
tion belies the good faith of the offer: (1) was the offer a good faith offer
in that it enlarged the dispute by opening the entire contract? (2) was the
offer an offer to arbitrate or a self-serving action to bring the newspaper
within the qualifications for receipt of benefits? What seems especially
pernicious about strike insurance is that, unlike union financial arrange-
ments, the employers' insurance program is subjected to no regulation
except that it may not be procured from American insurance companies.

Mr. James Suffridge stated that legislation should be considered to re-
quire employers and employer associations to disclose their income and
expenditures for labor relations expenses:

If such a subsidy agreement exists [among the seven Baltimore
chains] . . ., then a most serious question under the labor laws and
the antitrust laws is involved, for any such subsidy agreement is
likely to be based, at least in part, on some predetermined decision
as to the struck employer's appropriate share of the market ...
If an employer who has been struck is financially supported by
other employers who are his direct competitors, the first and in-
evitable effect will be to protract and prolong the dispute . . ., for
the economic burdens of a strike fall proportionately less heavily
on the employer whose strike losses are made up by certain con-

134. Supra n. 19.
135. Letter from Jacob K. Javits to Thomas J. Murphy, Aug. 2, 1956, a copy of which

is on file in Yale Law Library. "Upon investigation, this office learned that in-
surance against business losses due to strikes did exist and was being made avail-
able to member of the American Newspaper Publishers' Association."

136. Supra n. 19 at 188.
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tributions from his competitors. The national labor policy . . .
favors rapid settlement[s]. . . . The second major effect of such
arrangements is more subtle. . . . If employers combine to support
each other financially in labor disputes, it is but a small step from
that conduct to price fixing .... 137

While it may be argued that strike insurance shifts the economic pinch
to the insurance company or to the contributing competitors, in the first
case, it is likely that premium costs will vary according to incidence of
strikes as auto liability insurance costs vary with the safety record of the
insured. In the second case, because most of these agreements are of short
duration, a perennial collector is likely to find himself uninvited to join
or invited at a higher cost vis-a-vis cost to the others.

IX. STRIKE INSURANCE IN REGULATED INDUSTRIES

A. THE AIRLINES' "MUTUAL AID" PACT

The mutual aid pact signed by the airlines and effective October 20,
1958 is much simpler than the ANPA plan. Unlike the ANPA plan, which
involves a third party insurance company and an escrow agent, the airlines'
plan does not provide for pre-strike premium payments and the establish-
ment of a strike fund. What the struck carrier receives is the amount re-
ceived by member carriers in excess of normal revenue attributable to the
strike. As originally written, the agreement was applicable in the event of
a strike,

resulting in the shutdown of... flight operations, which have been
called for reasons which include the enforcement of demands in
excess of or opposed to the recommendation of a board established
by the President . . . under Section 10 of the Railway Labor Act
and applicable to such party; or which has been called before the
employees on strike have exhausted the procedures of the Railway
Labor Act or which is otherwise unlawful. .... 138

The pact also obligated the struck airline to channel its normal traffic
to other signers of the agreement if possible. That clause was deleted on
March 7, 1960; the carriers amended the agreement to make it applicable
to strikes called in the absence of a presidential emergency board. 139

1. GROWTH AND TECHNOLOGICAL CHANGES GIVE LABOR AN ADVANTAGE

Demand for air transportation has kept ahead of "man-hour output," but
rapid technological changes, such as the transition from propeller to jet

137. Roosevelt Committee Hearings, supra, 12-14.
138. Supra n. 19.
139. Order E-13899, Six Carrier Mutual Aid Pact, 29 C.A.B. (1957), amended, Order

E-14693, 30 C.A.B. 1550 (1960). "There is presently pending before the Board for
approval in Docket 13781 a mutual aid agreement between American Airlines and
Mohawk Airlines, a subsidized carrier." Letter from 0. D. Ozment, Deputy General
Counsel, C.A.B., to N. R. Buchsbaum, Feb. 16, 1966.
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propulsion, have provided a source of competition adding to the large
capital outlay ordinarily required. In the area of labor relations, the Air
Line Pilots Association succeeded in bringing air transportation under the
Railway Labor Act in 1936140 and obtained the inclusion of Section 401
of the Civil Aeronautics Act of 1938.141 Section 401 requires carrier com-
pliance with the Railway Labor Act as a condition of holding a route cer-
tificate.

Most carriers negotiate with seven or eight different, often rival unions.
Because of unique problems such as differences in routing and scheduling,
and because each class or group of employees has distinct problems allowing
for relatively no mobility between crafts, airline collective bargaining has
remained on a single-carrier basis. Like the LMRA, the Railway Labor Act,
as applied to air transport, permits multiemployer bargaining only by
consent whether this consent is required only initially or whether it must
be "continuing" has never arisen. 142 Post-war airline labor relations have
reflected a tendency by both parties to exhaust the procedures of the Rail-
way Labor Act; the willingness to arbitrate important issues is weakened
by the relative availability of presidential emergency boards whose recom-
mendations are non-binding. The qualifying terms of the mutual aid pact
underscore an increasing reliance and deference to emergency board rec-
ommendations. 143 "This increased use of Emergency Board recommenda-
tions as a carrier's first counter-offer is an unequivocal violation of the
bargaining mandate of the Railway Labor Act, since the statute requires
good-faith bargaining before the creation of an Emergency Board.''144

Chairman Boyd Leedom of the Labor Board declined to comment on what
the Labor Board would recommend, "because our Board is quasi-judicial
in character; it has, as a matter of policy, refrained from reciting its views

140. 49 Stat. 1189 (1936), 45 U.S.C. §§181-188 (Supp. III, 1958).
141. 72 Stat. 756 (1958) , 49 U.S.C. §1301 (1958).
142. Kahn, Mutual Strike Aid in the Airlines,. 83 MONTHLY LAn. RFv. 589, 590 (1960).
143. See generally, Dellinger, Government Intervention in Labor Disputes in the Rail-

road Industry: 1959-1964 (1965) (unpublished seminar paper in Yale Law Library,
The dismal record of reliance on federal intervention has made the statutor.
"Emergency" board into a commonplace, usual step in the bargaining process,
thereby rendering the relvant provisions of the Railway Labor Act into a mockery
of policy.

144. 29 C.A.B. 168, 179-181 (Minetti, dissenting) . "The RLA envisages the mandatorv
practice and procedure of collective bargaining as the only feasible method of pre-
venting work stoppages in essential transportation. In sharp contrast, becaus'- of
the coercion it imposes on labor during and subsequent to statutory negotiating
period, this argreement will destroy the practice while retaining the procedure of
collective baragaining. . . . [This agreement is premised on a proposition repugnant
to the RLA, namely that labor-management disputes can only be resolved through
the use of concerted economic force. . . . The RLA is an employee-protection statute
as well as an overall plan for labor peace. Whether the majority considers multi-
employer bargaining desirable or [not] . . . . the RLA prohibits the imposition
of multiemployer bargaining on unwilling employees." For a judicial determina-
tion that the Railway Labor Act imposes on the carrier the duty of bargain in
good faith, see American Airlines v. Air Line Pilots Ass'n, 169 F. Supp. 777 (S.D.N.Y.
1958). But see Louisville & N.R.R. v. Brown, 252 F.2d 149 (5th Cir.) , cert. denied,
356 U.S. 949 (1958).
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except in the context of a case actually before us for determination .... ,,145
Despite the requiremet, the Federal Aviation Act imposes that the airlines
submit the pacts to the C.A.B. for approval, 146 the C.A.B. is not authorized
to consider national labor policy in general even when determining subsidy
payments to carriers under Section 406 of the Civil Aeronautics Act.147

2. EXEMPTION FROM ANTITRUST LAWS

C.A.B. approval exempts the pact from the antitrust laws, for it is found
to be a combination in the public interest, providing for stability and ef-
ficiency. Approval was based on finding that (1) the pact was motivated
by legitimate business requirements; (2) since the traffic shunting provi-
sion was deleted, competition would not decline; (3) competition would
not suffer since the struck carrier would be faced with the prospect of a
permanent loss of traffic.' 48 The Board further found that despite an in-
creased ability to withstand the strike, the fact that the insurance did not
compensate for all loss (including profits) and that there was a possibility
of a permanent loss in traffic offset the increment in the employer's arsenal.
In reply to the union's argument that this decision effected a multiemploy-
er bargaining unit despite lack of consent, the C.A.B. found the struck
carrier could bargain without reference to the views of the other carriers-
therefore, consensus was not a prerequisite for payment. The Board adopted
a permissive view a la Dalton Brick when pressed with arguments that the
Pact tended to result in combinations to enforce non-binding emergency
board recommendations; the C.A.B. position simply was that what is not
specifically proscribed is all right.

Collective bargaining in the context of a regulated industry is, of course,
not "free," for (1) the public interest is paramount, (2) many of the con-
ditions of work are regulated in the guise of safety codes, and (3) subsidiza-
tion gives the Government a voice in management policy. Member Minetti
concluded that while he was not "unmindful" that a mutual aid agreement
of the type involved here was a "proper collective bargaining technique
under our national labor policy," he doubted whether the unrest and in-
stability among the chafin unions was in the public interest.

B. SERVICE INTERRUPTION INSURANCE FOR THE RAILROADS

Most complicated of the strike insurance plans is that established by the
railroads under the guidance of the Association of American Railroads.
Like the newspaper publishers' suspension plan, the "Service Interruption
Insurance" is financed through using a foreign company. The railroads

145. Letter to Chairman James P. Durfee, C.A.B., Dec. 16, 1958, in 29 C.A.B. 168, 195
(1959).

146. 72 Stat. 754 (1958), 49 U.S.C. §1371 (1958).
147. 22 Stat. 998 (1938), 49 U.S.C. §1376 (1958).
148. Tuerkheimer, Strike Insurance: An Analysis of the Legality of Interemployer Eco-

nomic Aid Under Present Federal Legislation, 38 N.Y.U. L. REV. 126, 132-133 (1963).
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opted for a strike insurance arrangement to offset the effect of whipsawing
and because,

.. . [U]nder the Railroad Unemployment Insurance Law, railroad
workers on strike, provided it is a legal strike, are entitled to draw
from the fund their unemployment benefits without any waiting
period, that fund being made up wholly and exclusively from pay-
ments made by the railroad employers, whereas we know there are
only two States . . . which, under their State Unemployment Law
permit any such benefits. That puts us at a disadvantage where we
were financing strikes against us. 149

Since railroad and airline rates are regulated by the I.C.C. and C.A.B.,
higher labor costs and losses from strikes cannot easily be passed on to the
consumer. In order for a carrier to receive payments under the service
interruption plan, it must suffer a work stoppage as defined in a policy
sounding much like the airline pact. For example, when the Brotherhood
of Railroad Trainmen (BRT) refused to accede to a presidential emer-
gency board's recommendation and struck the Long Island Railroad, thse
carrier received a total of $1,300,000 during a 26-day shutdown. There is no
record as to the "benefits" the public received other than "free parking"
on the Long Island Expressway. The brevity of the strike and the subse-
quent take-over of the railroad by the State of New York, however, cast
some doubt on the effectiveness of the strike insurance in this case-and,
account probably for the absence of any claim by the BRT that the em-
ployees' right to strike was infringed. The BRT sought treble damages
from the railroads, the A.A.R. and the insurance company. 15 0 The union
argued that the strike insurance plan violated Section 152 of the Railway
Labor Act's requirement of good faith bargaining, in that the employer's
attitude was inappropriate. Chief Judge Ryan reviewed the poor business
record of the railroad industry on the Long Island. Finances were so bad
that the railroad had been in bankruptcy from 1949 to 1954 and the subject
of a study by the New York legislature. The opinion then noted that the
unions in the railroad industry had shifted to the employment of whipsaw-
ing tactics in the 1950's.

The operative provision of the Service Interruption Insurance policy
was Article III:

. . . The term 'work stoppage' shall mean a cessation of work by
a part or all of the employees of the Insured for the purpose of en-
forcing demands made by one or more labor organizations . . .
(1) where such cessation . . . (a) is contrary to the provisions of
the Railway Labor Act or (b) is to enforce demands contrary to
the recommendations of an Emergency Board (see effect of such
provision in airlines pact, supra] . ... 151

149. Gregory Prince, counsel to the A.A.R., quoted in Wall Street Journal, July 13, 1959,
p. 1, col. 6; p. 12, col. 1.

150. Kennedy v. Long Island R. R., 211 F. Supp. 478 (S.D.N.Y. 1962) aff'd, 319 F.2d 366
(2d Cir. 1963), cert. denied, 375 U.S. 830 (1963).

151. Kennedy v. Long Island R. R., 211 F. Supp. 478, 482-484 (S.D.N.Y. 1962).
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During the course of the 26-day strike, the BRT paid strike benefits to its
employees of almost $160,000 which was supplemented by $943,000 paid
by railroad board [see statement of Gregory Prince, supra]-a total of over
$1,100,000, while the railroad collected $1,300,000. While the approximate
equality of the figures would seem to lend weight to management's argu-
ment that strike insurance is no more than the employer counterpart to
labor's strike funds, when one compares the limited resource base of the
union with the almost limitless financial backing of the railroads, the
analogy fails.

On appeal, Judge Kaufman additionally commented that,

Economic distress was strikingly evident in the year 1959, when
the return on investment of the average road was 2.72%, and that
of the Long Island . . ., 0.72%. The Long Island's principal source
of income flows from its 54 million commuter passengers annual-
ly, and its predominating element of costs (approximately 67%
of its total operating cost) is the wages and benefits paid .... 152

Judge Kaufman cted the Buffalo Linen case as analogous to the prob-
lems before the Second Circuit, noting the statement there that "there is
simply no inconsistency between the application of economic pressure and
good faith collective bargaining." Good faith, therefore, was dependent on
the conduct of the railroad's representative at the bargaining table, viewed
against the history of employer attitudes toward the union, the extent of
insurance coverage 15 3 and its relationship to the economic needs of the
road in the face of a protracted business interruption, and the availability
and extent of economic pressures exerted by the union (e.g. strike bene-
fits) as an index of the union's capacity to withstand the work stoppage.

Judge Kaufman brushed aside the alleged violations of the Sherman
Act, stating that the antitrust laws were designed to outlaw restraints upon
commercial competition in marketing and pricing and not to regulate labor-
management relations.

The court then read the provisions of Section 5 (1) of the Interstate
Commerce Act1 5 4 as an expression of transportation policy solely, and not
of labor policy. While there is no provision in the Railway Labor Act
proscribing or permitting strike insurance, the holding in the Long Island
case seems at odds with the legislative purpose of both the Clayton and
Norris-La Guardia Acts; neither was intended to restrict the lights of
labor. Despite the purposes of the Act, unless Congress should amend this
legislation it would seem to be an artificial construction to read the Clay-
ton prohibition against defining labor as a commodity only in cases in-
volving concerted union activity. Attractive as the argument may be, that

152. Kennedy v. Long Island R. R., 319 F.2d 366, 368 (2d Cir. 1963).
153. In the railroad and airlines pacts vis-a-vis the newspaper plan, benefits only were

paid to the extent of reimbursements for fixed costs and not for lost profits.
154. 41 Stat. 480 (1920), 49 U.S.C. §5 (1) (1958). See S. Rep. No. 46, 49th Cong., 1st

Sess., Appendix p. 153 (1886).
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strike insurance-an employer combination-is adverse to the interests
of labor and should not be adjudged legal on the basis of language intend-
ed to protect labor, 55 the statutory language does not support such a
construction.

So long as the struck employer is making his decisions independently of
the plan's other members, his good faith cannot be questioned. 5 6 But, in
assessing the effects of these strike defense plans, it should be noted that
struck companies are free to reach the best results they can. The plans
would never survive, however, if they were unacceptable to the other im-
portant firms in the industry. 5 7 That the regulated service industries have
been among the first to utilize strike insurance is not surprising since in-
creased costs cannot be passed on to the public. Neither can inventory be
accumulated nor profits recouped.

X. STRIKE INSURANCE IN THE NEWSPAPER INDUSTRY

Judge Kaufman's opinion relied heavily on a case involving an antitrust
suit brought by the printing pressmen for an injunction and treble damages
against the Publishers' Association for invoking the so-called suspension
agreement. 58 The Clune case arose out of the dispute in the New York
City newspaper industry over the Publishers' Association suspension agree-
ment of May 1, 1962, to the effect that if any of the papers were struck by
any of the craft unions having a collateral bargaining agreement with any
of the others, each would shut down. The newspapers were especially vul-
nerable to whipsawing since the nine unions involved all had contracts
expiring simultaneously. Interestingly enough, the ITU announced it
would strike the four strongest newspapers: the Times, the News, the Journ-
al-American and the World Telegram. The first two are the only members
of the Hearst and Scripps-Herald groups. The court found no "peculiar
facts" to indicate why some members of the association were struck while
others were not.' 59

Publisher Walter Thayer of the Herald-Tribune, one of the non-struck
papers which closed down to effectuate employer solidarity, stated what he
thought were the union's tactical reasons for striking only some of the

members.' 60 In reply to the union's contention that the suspension agree-

155. Supra n. 148 at 138.
156. Cox, The Duty to Bargain in Good Faith, 71 HARV. L. Rev. 1401 (1958).
157. Pierson, Recent Employer Alliances in Perspective, 1 INDUS. REL. 39, 49 (1961).
158. Clune v. Publishers' Ass'n of New York City, 214 F. Supp. 520 (S.D.N.Y. 1963), af-

firmed on opinion of the District Judge, 314 F.2d 343 (2d Cir. 1963).
159. Clune v. Publishers' Ass'n., 214 F. Supp. 520, 522 (S.D.N.Y. 1963).
160. "As we see it, there were three reasons why the printers followed this pattern.

First, a strike against four papers only would present a newspaper blackout, if
the non-struck papers continued to publish.

"On the surface the selection looked like a fair choice. Two morning papers, one
tabloid and one standard size would publish; the afternoon paper would be in
business. This seems rather commendable.

. . . [T]hey intended this to be a long strike-they had said so-there would be
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ment was an antitrust violation, the papers relied upon the Norris-La
Guardia Act and the Clayton Act. Judge Levet, however, reasoned that the
unon was effected because it "is not that trade or commerce among the
several states is restrained, but because the economic pressure of employers
against employees affects their employment."'161 While it is difficult to

blame the union for its attempt to recover monetary damages, perhaps an
attack grounding its complaint on the "good faith" requirement in negotia-
tions would have been more successful. The real problem in Chine was that
the union had failed to persuade the Board that this very agreement con-

stituted an unfair labor practice.162 At the Board level, it seems, it would
have been more appropriate for the unions to challenge the good faith of
the papers by asking them to submit copies of the ANPA strike insurance
policies. It is not unreasonable to consider that the Board may well have
been persuaded to engraft onto the language of Section 9 (b) of the Taft-
Hartley Act a rule couched in "good faith" terminology to the effect that
where a multiemployer bargaining unit seeks certification as the "appro-
priate unit" for collective bargaining purposes, all agreements or combina-
tions among them must be submitted to the Board for approval. Since it
is true that employers gain some bargaining advantages, as do unions,16 3

less public demand and therefore less public pressure for a settlement if three
papers were serving . . . rather than none.

"For example, perhaps the Mayor, the Governor, and the Secretary of Labor
would not have become so interested if three were publishing .. "

"The second reason ... is that the pressure to yield to unreasonable or onerous
demands are geometrically increased if a union is in a position to negotiate with
four papers which are closed while three of their competitors are publishing and
reaping the benefits which accrue under these circumstances. The newspaper in-
dustry is a peculiar industry. One thing a newspaper or even four strong newspapers
together cannot long withstand is to be out of business while their competitors are
in business. Readers and advertisers are not fickle, but their demand is a con-
stant one, a daily one, and to each paper they are precious commodities .... [T]he
willingness of those four . . . to accede to . . . onerous demands would be very
great, and we have no illusion whatsoever that we who published . . . would not be
the subject of the same terms [i.e., the whipsawing tactic Mr. Justice Brennan
described in Buffalo Linen], after the others had settled ....

"There's a third reason .... It's not coincidence, I believe, that the non-struck
papers, so to speak . . . are the papers which are popularly regarded as the ones
least likely to survive a strike [and the Mirror did not, while the Post withdrew
before settlement and the Tribune last fall during a second strike]. Statement to
the Board of Accountability, Jan. 9, 1963, quoted Id. at 523.

161. Clune v. Publishers' Ass'n. supra n. 159 at 525. "It is well to note that this agree-
ment (1) does not fix prices; (2) does not allocate territorially the sale or
distribution of newspapers; (3) does not preclude the establishment of competing
journals in the New York area; (4) does not provide any discrimination between
the would-be purchasers of any newspapers; (5) involves no control of advertising.
In short, it has not the attributes of monopoly." Id. at 524.

162. Publishers Ass'n of New York City, 139 N.L.R.B. 107 (1962).
163. See, e.g., Kolodrubetz, Multiemployer Pension Plans Under Collective Bargaining-

Part 1, 84 MONTHLY LAB. REV. 1092 (1961); Part 11, 85 MONTHLY LAB. REV. 148
1962); Part 111, 85 MONTHLY LAB. REV. 390 (1962). Section 302 (a) of Taft-Hartley
implicitly encourages multiemployer bargaining units because of the economies of
scale available in administration. E.g., pension plans and the institutionalization of
decision-making re such plans outside the bargaining table's pressurized atmosphere.
See also Pierson, An Appraisal of Management Cooperation, 83 MONTHLY LAB. REV.
595 (1960).
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from certification of these larger units, it does not seem to be an infringe-
ment on management prerogatives to limit their activities in the public
interest. This kind of rule seems more palatable than the arbitrary decisions
of last year in which the Board refused to acknowledge the factor of a long
history of multiemployer bargaining in ruling on the right of a union to
dissolve by withdrawing from such a unit. This same result could be at-
tained perhaps by amending the Landrum-Griffin Act, as James Suffridge
suggested, so as to require management to disclose its expenditures on
labor relations.

XI. CONCLUSION

* . . It is plain from the slightest consideration of practical affairs,
or the most superficial reading of industrial history, that free
competition means combination, and that the organization of the
world, now going on so fast, means an ever-increasing might and
scope of combination. It seems to me futile to set our faces against
this tendency. Whether beneficial on the whole, as I think it, or
detrimental, it is inevitable .... 164

Whether or not one accepts this deterministic view of future industrial
history, it is impossible to escape the responsibilities concomitant with the
rise and growth of combinations of economic power. This paper suggests
that reviewing courts refuse on one hand to affix the imprimatur of ap-
proval on the Board's unreasonable decisions permitting the split-up of
multiemployer units in the newspaper industry, and on the other hand,
require the Board to 3crutinize the nature of the economies supporting the
now-sanctioned offensive lockout. The alternative to adoption of this recom-
mendation may well be the renascence of long, bitter and economically
wasteful disputes.

164. Vegelahn v. Gunter, 167 Mass. 92, 44 N.E. 1077. 1081 (1896) . (Holmes, J., dissenting)


