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AMENDMENTS

THE ORIGINAL INTENT
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The recent case of Julian Bond, a young Negro pacifist barred from the
Georgia legislature,1 has brought into the news the question of whether
there is a federally-protected constitutional right to be admitted to public
office. While the United States Supreme Court has never squarely ruled
on this point, in Torcaso v. WatkinS2 it appeared to indicate that at least
certain kinds of discrimination in the selection of' public officers were for-
bidden under the fourteenth amendment.

Several years ago, this author, based on examination of Supreme Court
and other federal cases, came to the conclusion that if the Supreme Court
were faced squarely with the problem, and adhered to its recent opinions, it
would decide that the fourteenth amendment did inhibit, to at least some
extent, state discrimination in selection or eligibility for public office.3

In that brief article, this author did not have occasion to consider the
original understanding and intent of the framers of the fourteenth amend-
ment, and the fifteenth amendment which was proposed during the re-
construction period also. Work on a current case involving the scope of
the fourteenth amendment as regards political rights4 has led this author to
re-examine the question of whether the United States Constitution pro-
tects the right to hold public offices of a state or municipal character. This
inquiry has raised the question of whether this author was led astray by
examining only the cases, without looking at the original intent of the
framers, and whether in fact, insofar as this author's prior article concluded
that the fourteenth amendment protected the right not to be discriminated
against in seeking public office, the conclusion thereby arrived at was in
error.
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The purpose of this article is to examine the original intent of the
framers to determine whether this author's prior conclusion was in error
concerning the scope of the fourteenth amendment over the right to hold
office.

THE PASSAGE OF THE FOURTEENTH AMENDMENT

The dichotomy in the mind of Representative John A. Bingham of Ohio,
the Radical Republican lawyer who drafted the first section of the four-
teenth amendment, between "natural rights" or what later would be
called "civil rights," and "political rights," including the right to hold
public office, can be traced back even before the Civil War to his lengthy
speech against the admission of Oregon. He attacked the Oregon Consti-
tution for denying to Negroes the right to sue and hold property, but dis-
claimed any intention of allowing them to hold public office.5

During the Civil War, the question of racial discrimination in public
employment arose once again when the Senate considered a bill to repeal
the law prohibiting Negroes from being employed as mail carriers,6 a law
which had its genesis in the fear that colored mail carriers, who could
travel without creating suspicion, would serve to spark slave revolts.7

Senator James Harlan, an Iowa Republican lawyer, carefully distinguished
between "natural rights of all [which] should be protected alike by the
laws" and in respect to which all "should be perfectly equal," and political
rights such as the right to hold office, which only a small proportion of
qualified individuals were given. 8

Occasional references to Negro office-holding can be found in the de-
bates during the first session of the Thirty-Ninth Congress, which proposed
the fourteenth amendment. During discussion of a bill to allow Negro
suffrage in the District of Columbia, Representative Andrew J. Rogers, a
New Jersey Democrat, and minority member of the Joint Committee on
Reconstruction, objected that if Negroes were allowed to vote they might
ultimately become mayors and judges, a prospect which he asserted would
"insult" the "name of Washington."9 Representative John F. Farnsworth,
an Illinois Republican and a former Union general, replied that the pros-
pect of election of Negroes to office did not shock him, and that he would
rather have Frederick Douglass, the well-known colored writer in Con-
gress, than former Representative Fernando Wood, ex-mayor of New York

5. Cong. Globe, 35th Cong. 2nd Sess. 985 (1859). [Hereinafter Congressional Globes
will be cited by Congress, session, page and year, as follows: 35 (2) Globe 985 (1859)1.

6. Cong. Globe, 38th Cong., 1st Sess. 837 (1864).
7. Id. at 838.
8. Id. at 840. He said:

"A very small proportion, comparatively, of any civil community are permitted to
participate in managing its public affairs. A small proportion comparatively are
permitted to vote and a very small proportion to hold office. These rights are not
natural rights; they are rights that arise under the law by the common consent of
the whole; .... "

9. Cong. Globe, 39th Cong., 1st Sess. 201 (1866). Rogers also asserted that it would
degrade the government to let Negroes run for President. Id. at 1122.
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City and prominent Tammany Democrat. 10  However, Representative
George W. Julian, an Indiana Radical Republican lawyer, rebutted Rogers'
argument by asserting that Negro voting was not likely to lead to Negro
office-holding, citing the fact that where colored suffrage had been permit-
ted in the states, Negroes were rarely, if ever, elected to office."

The question of Negro office-holding came up again during debates on
the equal protection provision of the Freedman's Bureau Bill and the
Civil Rights Bill.12 Senator Edgar Cowan, a conservative Republican from
Pennsylvania, attacked the use of the Declaration of Independence by
Senator Henry Wilson, the Massachusetts Radical, in debate. Cowan asked
rhetorically whether Wilson meant that "they shall all equally hold of-
fice,"' 13 and added that the drive for Negro suffrage would ultimately lead
to Negro office-holding. 14 In reply, Wilson ridiculed Cowan's propositions,
and asserted that the Declaration of Independence only meant that "the
poor man . . . is as much entitled to have [his wife] protected by equal
law as is the rich man to have his jeweled bride protected by the laws of
the land."' 5 This answer is a significant gloss on current notions of equal
protection of the laws since nowhere were women permitted to vote or
hold office.

In urging passage of the Civil Rights Bill, the forerunner of the first
section of the fourteenth amendment, Senator Lyman Trumbull, Republi-
can Chairman of the Judiciary Committee, tied the constitutional basis
for the bill to article four, section two of the original Constitution, the
old Interstate Privileges and Immunities Clause. He read a passage from
Abbot v. Bayley' 6 to the Senate, which held that 'the right to vote and
hold office was not one of the privileges thus protected.' 7 This is likewise
significant, since the privileges and immunities clause of the fourteenth
amendment was only intended to embody those privileges contained in
the original provision of the Constitution.'8

Attention was also focused on political rights during debates on the
basis for representation in the House of Representatives, which ultimately
became the second section of the fourteenth amendment. Senator William
P. Fessenden, the Maine Republican lawyer who served as Senate Chair-
man of the Joint Committee on Reconstruction, which reported the four-
teenth amendment, told the Senate that while he would have preferred to
give Negroes equal political rights, such a proposition was not reported by
the Committee because it did not believe that the states would ratify it.

10. Id. at 204. See also id. at 1158 (Rep. William Windom, R.-Minn.).
11. Id. at 258.
12. A general chronology of these measures is found in Tansill, Avins, Crutchfield and

Colegrove, The Fourteenth Amendment and Real Property Rights in Open Occu-
pancy vs. Forced Housing Under the Fourteenth Amendment 68 (Avins ed. 1963).

13. 39 (1) Globe 342 (1866). See also id. at 541 (Rep. John L. Dawson, D.-Pa.) .
14. Id. at 343.
15. Ibid.
16. 23 Mass. (6 Pick.) 89 (1827).
17. 39(1) Globe 474 (1866).
18. H.R. Rep. No. 22, 41st Cong., 3rd Sess. 1 (1871).
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Fessenden pointed out that even New Hampshire "will not allow Catholics
to hold office."' 19 Senator John B. Henderson, a Missouri Republican
lawyer and ex-slave-holder, attacked the committee proposal for sanctioning
disfranchisement of Negroes, but limited his own proposal to suffrage, so
as to permit states to "prevent a negro from holding any office whatever
under the State organization. '20 Senator Wilson added that although every
person had the right to be protected in life, liberty, and property, (refer-
ring to this as "civil liberty"), the right to vote and hold office was not de-
rived from mere citizenship, but "has been regulated by the State in every
State in the Union from the beginning of the Government." 21

Representative Michael Kerr, an Indiana Democrat and one of the most
respected lawyers on the minority side,2 2 made a lengthy argument against
the constitutionality of the Civil Rights Bill, premised on the assertion
that if Congress could protect civil rights, it could grant the right to vote
and hold office equally under the thirteenth amendment. This he ridi-
culed.23 Turning to Article Four, Section Two, on which he assumed the
bill to be based, he read from old cases holding that political rights, in-
cluding the right to hold office, were not protected by this provision. 23a
Bingham, too, in attacking the constitutionality of the bill, noted that
most states discriminated in the right to hold office, 24 including his own
State of Ohio.25 He denied that Congress could interfere with this discrim-
ination. Representative James F. Wilson, Republican Chairman of the
House Judiciary Committee, who was in charge of the Civil Rights Bill,
replied that the bill related only to civil or natural rights, and not politi-
cal rights.

26

Senator Garrett Davis, a Kentucky Democrat, argued that if Congress
could abolish state discrimination in civil rights, it could also do so in
respect to political rights. He pointed out that the New Hampshire Con-
stitution disqualified Roman Catholics from seeking public office. Since
Congress could not interfere with this, he reasoned that it could not in-
terfere with any other State discrimination.2 7 President Andrew Johnson

19. 39(1) Globe 704 (1866).
20. Id. at app. 122. But he noted that Negroes were even then eligible to hold federal

office under the provisions of the United States Constitution. Ibid. See also id. at
app. 134 (Rep. Rogers).

21. Id. at 1255. But see id. at 1270 (Rep. Kerr).
22. He had been reporter to the Supreme Court of Indiana, and was elected Speaker

when the Democrats regained control of the House in 1875.
23. 39(l) Globe 1268 (1866). Accord, see id. at 3212 (Rep. William E. Niblack, D.-Ind.).
23a. Id. at 1269. Like Trumbull, he quoted from Abbot v. Bayley, supra, n. 16.
24. 39(1) Globe 1293 (1866).
25. Id. at 1291.
26. Id. at 1294. See also id. at 1117.
27. Id. at 1415. Davis observed:

"A few years ago there was a provision in the constitution of New Hampshire, and
I believe it has not been changed, . . . that persons of the Roman Catholic religion
should not be eligible to office in that State. . . . I admit the flagrant injustice of
such an exclusion by the constitution of New Hampshire; but who from the State
of New Hampshire would concede that Congress has the power by its legislation to
go into that State and to abrogate that distinction of political rights among her
citizens?" Hale v. Everett, 53 N.H. 1, 52-54 (1868) sets forth the relevant provisions
of the New Hampshire Constitution and discusses their effect.
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made the same point in his veto message on the Civil Rights Bill.28 To
this Trumbull replied that civil rights were distinct from political privileges.
He asserted that every free citizen, merely by virtue of his citizenship, was
entitled to civil rights. ]jut Trumbull added: "A man may be a citizen in
this country without a right to vote or without a right to hold office." 29

Representative William Lawrence, an Ohio Republican and a former state
judge, made an extensive legal argument in the form of a speech in which
he made the same observation as Trumbull.30

When debate in the House commenced on the fourteenth amendment
Rogers attacked the privileges and immunities clause of the first section.
He alleged that the right to vote and hold office might be deemed a "priv-
ilege." 31 However, Bingham observed that this "amendment does not give,
as the second section shows, the power to Congress of regulating Suffrage
in the several States." But Bingham also noted: "The franchise of a Federal
elective office is ...clearly one of the privileges of a citizen of the United
States .... .32 Thus, the right to hold federal office, in Bingham's view,
was a federal privilege which no state could interfere with, but the right to
hold state office was not so protected.

Senator Henderson also pointed out that there was no natural right to
seek public office. 33 A Democratic representative quoted a speech by Lincoln
during the Lincoln-Douglas debates, against allowing Negroes to vote or
hold public office. 34 Likewise, a Republican supporter of the fourteenth
amendment pointed out that even where Negroes could vote they were not
allowed to hold office, and added that he favored leaving all political rights
to the states.3 5

When the Joint Committee on Reconstruction reported out the four-
teenth amendment, the country was told that the first section protected
only "civil rights," and did not interfere with state restrictions on the

28. 39(1). Globe 1680 (1866).
29. Id. at 1757. Trumbull added:

"The right to vote and hold office in the States depends upon the legislation of the
various States; the right to hold certain offices under the Federal Government de-
pends upon the Constitution of the United States. The President must be a natural-
born citizen; and a Senator or Representative must be a citizen of the United
States for a certain number of years before he is eligible to a seat either in this or
the other House of Congress; so that the fact of being a citizen does not necessarily
qualify a person for an office, nor does it necessarily authorize him to vote."

30. Id. at 1832.
31. Id. at 2538.
32. Id. 2542. For other assertions that the right to hold federal office was a privilege

of United States citizenship, see 42(1) Globe 383 (1871) (Rep. John B. Hawley,
R. Ill.) ; 43 (1) Record 420 (1874) (Rep. William S. Herndon, D. Tex.); accord,
Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 79 (1873).

33. 39(1) Globe 3036 (1866).
34. Id. at 3215 (Rep. William E. Niblack).
35. Id. at app. 305 (Rep. George F. Miller, R.-Pa.). He said:

"I understand that at the last presidential election several thousand colored men
voted in that State (New York); yet no apprehension was had that the colored
man would be forced into the jurybox, raised to a judgeship, or placed in any
office. . . .Nor has any party in that State asked for a change of the Constitution."

1967)
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right of suffrage.3 6 This was virtually the universal understanding.3 7 Since

the right to hold office was deemed a more exaulted privilege than the right

to vote, it is inconceivable that in some obscure way Congress intended
to give Negroes the greater without the lesser.

EARLY RECONSTRUCTION PERIOD DEBATES

After winning the fall elections in 1866, one of the first acts of the newly-

elected Radical Republicans was to pass a bill over President Johnson's
veto giving Negroes in the District of Columbia the right to vote. 38

One of the President's objections was that if Negroes obtained the
ballot they might elect colored officials. 39 Senator Edgar Cowan, a presi-

dential supporter, argued that civil rights were God-given, while the right
to vote and hold office came from the community and could be taken

away at any time. 40 The Republicans were not impressed. Senator Wilson

stated that he would not vote for any illiterate office-seeker. But he pointed
out that educated Negroes had been elected in the fall elections to the City

Council of Boston and to the Massachusetts legislature.41 However, as will
be noted further on, it was some time before Negroes were allowed to hold
office in the District of Columbia.

During the debate on the admission of Nebraska, Bingham, who had
drafted the first section of the fourteenth amendment, attacked a funda-
mental condition sought to be imposed that no discrimination could be

made in the qualifications for voting on the grounds of race or color, as

violative of the second section of the amendment. Referring to this condi-

tion, he declared:

If you should be able to give effect to this section you thereby
say who shall be eligible to the office of Governor; you say by that
who shall be eligible to the legislative and to the judicial offices
of that State, contrary to the constitution of the people of the
State, and forever after the State shall be admitted. I deny the
right of Congress to do this. I would say once and for all that this
dual system of national and State government under the American
organization is the secret of our strength and power. I do not
propose to abandon it.42

36. S. Rep. No. 112, 39th Cong., 1st Sess. 7, 8, 11, 12, 15 (1866).
37. See Avins, Literacy Tests and the Fourteenth Amendment: the Contemporary Un-

derstanding, 30 Albany L. Rev. 229 (1966); Avins, Literacy Tests. the Fourteenth
Amendment, and District of Columbia Voting: The Original Intent, 1965 Washing-
ton U. L. Q. 430.

38. 39(2) Globe 109, 138, 303-306, 313, 344 (1866-67). See 14 Stat. 375 (1867).
39. 39(2) Globe 304 (1867).
40. Id. at 309. Cowan remarked:

"The right to life, liberty, property, is the gift of God; the right to vote and the
right to hold office, which is the same thing, is the gift of the community .... The
negro who is prevented from having a vote in a community has no more right to
complain of it than the defeated candidate after the election has a right to com-gplain."

41. 9(2) Globe 104 (1866).
42. 39(2) Globe 450 (1867).
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Bingham pointed out that political rights were privileges of state citizen-
ship and not national citizenship. 43 While he heartily agreed with the ob-
ject of equality in the right to hold office, he declared that attaining this
goal was within the exclusive province of the states, and Congress lacked
power to legislate in regard thereto.44

In the first session of the Fortieth Congress, Senator Henderson intro-
duced a proposed constitutional amendment prohibiting discrimination in
voting and office-holding based on race, color, or previous condition. 45

Senator Charles Sumner, the equalitarian Radical Republican from Massa-
chusetts, also favored the eligibility of Negroes for public office. He pre-
dicted that under the congressional reconstruction policy and the southern
states' constitutions formed pursuant thereto Negroes would soon be elected
to Congress. 46

Sumner introduced an amendment to the second Reconstruction Act
which first lost on a tie vote, but then carried, providing that no person
should be disqualified as a member of any board registering voters in
southern states because of race or color.4 7 When Senator Roscoe Conkling,
a New York Republican lawyer, pointed out that this was already the law,
and asked "how the insertion of this provision will curb the disposition of
any commander to make his selection among the whites rather than among
the blacks," Sumner replied:

the Senator from New York surely will not sustain the reason-
ableness of the present organization of the boards of registration
in Virginia, where in that whole large State, now registering so
many colored persons, there is not a single colored citizen on the
board. Can he sustain that? Is it not unreasonable?48

Senator George F. Edmunds, a Vermont Republican lawyer, replied:

I entirely agree with the Senator from Massachusetts that no
such distinction or disqualification ought to exist. The existing
law absolutely prohibits any disqualification, which is the language
of his amendment. But a disqualification or the absence of it is
one thing, and the privilege of the military commander to select

43. Id. at 454.
44. Id. at 451. Bingham said:

"*... the time is coming and I trust is not far distant when through the final
action of the people-where this question alone belongs in every State of this Union
-manhood, fidelity to the law, and citizenship shall be the only test of suffrage
or eligibility to office.
"But it is not the way to hasten this consumation so devoutly wished for to under-
take to force it by act of Congress upon new States, and thereby degrade them
and deprive them of their just equality before the law."

45. 40(1) Globe 13 (1867).
46. Id. at 581. He prophesied:

"Colored persons may be chosen to office, and I cannot doubt that we shall soon
welcome colored Senators and Representatives to the national capitol." See also
id. at 582: "What is there to prevent a colored person from being a Senator of the
United States; and who can doubt that within a very few months it will be our
business to welcome a colored Senator on this floor?"

47. Id. at 582, 586. See 15 Stat. 14, 15, §5 (1867).
48. 40(1) Globe 582 (1867).
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from among the whole body of those who are not disqualified is
another thing.49

Sumner also introduced an amendment to the Washington City Charter
repealing every law which excluded Negroes from public offices in the
city. Senator Thomas A. Hendricks, an Indiana Democrat, objected that
this was the inauguration of a policy to permit Negroes to hold office
throughout the country. However, the bill passed by a party-line vote,50

but was pocket-vetoed. When the second session of the Fortieth Congress
opened, Sumner reintroduced this bill. Hendricks once again opposed it.
He pointed out that several states had, in referenda, voted down Negro
suffrage, and the right to hold office was "a much higher privilege" than
that.

51

Senator Reverdy Johnson, a Maryland Democrat and former Attorney
General of the United States, also objected that ignorant Negroes might
be elected judges to preside over cases affecting white interests. To this
Senator Samuel C. Pomeroy, a Kansas Republican, replied that all voters
ought to be eligible to be elected to office. 52 Senator Wilson lamented the
votes against colored suffrage. He observed that Republicans in Congress
were ahead of popular sentiment on this issue.5 3 But Hendricks retorted
that Republican senators from states with only a relatively small Negro
population, which still denied them the ballot, should not impose colored
officers on the District of Columbia, where the Negro population was siza-
ble.5 4 However, the bill was once again passed by the top-heavy Republi-
can majority,5 5 but was pocket-vetoed. It was not until 'Grant became Presi-
dent in 1869 that Sumner's bill became law. 56

Sumner also introduced an amendment to the Washington City Charter
to take the power of appointing certain subordinate officers out of the
Mayor's hands and place it with various boards, on account of the asserted
refusal of the Mayor to appoint any colored people to city office. 57 Johnson

49. Id. at 586.
50. Id. at 677, 726-8.
51. 40(2) Globe 38-39 (1867).
52. Id. at 39.
53. Id. at 40.
54. Id. at 50. Hendricks declared:

"I am opposed to this policy which subjugates the white race to the colored race.
Now, this bill proposes not only that negroes shall be allowed to hold office, and
I suppose any office in the District of Columbia .... Of course it will follow that
they may be judges. The spectacle will then be presented of negro courts to try
cases. It is not in accordance with my taste .....

55. Id. at 51.
56. 16 Stat. 3, approved March 18, 1869, a few days after Grant's inauguration, which

reads: "That the word 'white,' wherever it occurs in the laws relating to the Dis-
trict of Columbia, or in the charter or ordinances of the cities of Washington or
Georgetown, and operates as a limitation on the right of any elector of such Dis-
trict, or of either of the cities, to hold any office, or to be selected and to serve
as a juror, be, and the same is hereby, repealed. See also 40 (3) Globe 1080
(1869).

57. 40(2) Globe 2261 (1868). Sumner declared:
"It is well known that the appointing power, as exercised by the mayor, has been
• . . especially hostile to all colored persons. No colored person can be appointed
through the mayor. If this bill passes colored persons may hope for some appoint-
ments through the boards."
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replied that a large number of messengers in federal employment were
colored, and while such employees could and did discharge their duties in
a satisfactory manner, colored persons should not be appointed to superior
positions because they were uneducated. He added that the question was
merely one of political expediency, and that the mayor was correct in his
discrimination. To this, Senator Harlan of Iowa answered that the pro-
posed amendment does not require that colored people be appointed to
any office, but gives the appointing power to the all-white councilmen,
aldermen, and mayor, who presumably would only select competent per-
sons of either race. 58

Senator Davis, the unreconstructed Kentucky Democrat, assailed the pro-
posal, exclaiming:

The proposition to give a [N]egro authority over white men can-
not come up here in any form under God's heavens that I will not
oppose it. The idea of placing Negroes in this District over white
men, giving them the rule under the city government or any other
government, is a proposition that I will never give any sanction
to while I have a seat here. . . .A race that has never done any-
thing whatever to emerge from barbarism, that has never contrib-
uted one iota to the civilization and progress of men generally, to
be placed in this country over the white man is a proposition too
monstrous and absurd, in my judgment, to receive the sanction of
any reasonable and unprejudiced people. 59

Hendricks also took a dim view of this effort by Sumner. 60

In the House, a Republican derided Democratic objections that if Ne-
groes were allowed to vote they might hold office. He observed that since
the Northwest had only one Negro to a thousand whites, a Negro would
have to get elected by white votes. 61 But the Democrats were concerned
with the situation in the South. Representative James B. Beck of Ken-
tucky decried the the fact that the majority of the legislature and constitu-
tional convention of South Carolina was composed of illiterate and ignorant
Negroes who paid no taxes. 62 He objected that the third section of the

58. Ibid.
59. Ibid.
60. Id. at 2262. The following colloquy occurred:

"MR. HENDRICKS: I do not suppose the appropriation bill for the support of the
American Navy is of any consequence when it comes in comparison with a measure
of this sort, which shall secure the appointment of colored people to hold offices
in the capital of the nation instead of white people....
"MR. HARLAN: I suppose the Senator from Indiana knows that now by law no
colored man can hold office in the District of Columbia.
"MR. HENDRICKS: He understands me as opposing this bill, the purpose of
which is to take the appointment of officers from the mayor ... and give it to a
body who will certainly confer offices on negroes instead of white men. That is
what I object to.
"MR. SUMNER: It gives some offices to the white people and some to the colored
people; it gives them justice.
"MR. HENDRICKS: I want to give the white men something of a chance in this
country.
"MR. SUMNER: They will have a good chance."

61. Id. at 1970 (Rep. Fernando C. Beaman, R.-Mich.).
62. Id. at 2447-8. See also id. at 2.65.
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Fourteenth Amendment and various new state constitutions in the South
barred the most intelligent class from holding office, and that there were
so few competent persons available that Congress had to grant amnesty to
hundreds of former Confederates to fill state offices.6 3

Congress also dealt with the right to hold office in annexing fundamental
conditions to the admission of southern states. Senator Henderson of Mis-
souri advocated a condition giving Negroes the right to vote, but he did
not insist on giving them the right to hold office. 64 Senator James R. Doo-
little, a Wisconsin conservative, read from one of Lincoln's speeches during
the Lincoln-Douglas debates, in which the late President declared that lie
was not in favor of letting Negroes hold office. 65 But Senator Richard
Yates, an Illinois radical Republican, said: "the equal right of every man
to vote and to aspire to office is essential to republican government . "66

THE PROPOSED FIFTEENTH AMENDMENT

THE ORIGINAL SENATE VERSION

Checked by the results of referenda in northern states against Negro
suffrage, and fearful of adverse voter reaction, the dominant Republican
Party cautiously waited until after the fall 1968 elections before acting to
extend political rights to Negroes on a nation-wide basis.6 7 Because of the
short third session of the Fortieth Congress, which ran for only three
months, and was broken by the Christmas holidays, time became decisive in
shaping the scope of the Fifteenth Amendment.

The original House version of the new amendment was quite similar in
scope to that which finally passed, protecting only the right to vote against
racial discrimination. 68 Although it was observed that the federal constitu-
tion did not bar Negroes from holding office,69 one Republican supporter
of the amendment assured the House: "It does not follow that by giving
colored men the right of voting they are to hold office .... ,70

Not all members of the House were satisfied with the limited House
Judiciary Committee version. Bingham protested:

In short, what has been done in New Hampshire in regard to of-
ficial qualifications may be done in every State in this Union in
regard both to the qualifications of electors and the qualifications
of officers; that is to say, the States may set up a religious test,

63. Id. at 2449-50.
64. Id. at 2701. He said: "Further, I do not desire to take away the rights from the

States to say who shall hold offices in the States." Id. at 2748.
65. Id. at 2869.
66. Id. at app. 351.
67. Avins, Literacy Tests and the Fourteenth Amendment: the Contemporary Under-

standing, 30 Albany L. Rev. 229, 230, 236 (1966); Avins, The Fifteenth Amend-
ment and Literacy Tests: The Original Intent, 18 Stan. L. Rev. 808, 809 (1966)
(hereinafter referred to as Avins-Stanford).

68. 40(3) Globe 286 (1869). See also Avins-Standford, id., at p. 811.
69. Id. at 559 (Rep. Boutwell). See also id. at 690 (Rep. Beck).
70. Id. at app. 92. (Rep. George F. Miller, R.-Pa.). But see id. at app. 129 (Rep. James

Mullins. R.-Tenn.).
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and pronounce at once that all who are not of the Protestant faith
shall be disqualified either to vote or to hold office . 7.. 71

But Bingham's proposal for equal voting rights was overwhelmingly rejected
by the House of Representatives.7 2

The Senate Judiciary Committee reported out a revised version of Sen-
ator Henderson's proposed amendment, which declared:

"The right of citizens of the United States to vote and hold office
shall not be denied or abridged by the United States or any State
on account oforace, color, or previous condition of servitude." 73

The protection of the right to hold office is significant, 74 because of the
recent action of the Georgia legislature in expelling all Negro legislators,
which caused the Senate to refuse to seat the senator from that state. 75

Senator Samuel Pomeroy, a Kansas Republican observed that the state
constitution did not prescribe the qualifications for holding office, but
Senator 'George F. Edmunds, a Vermont Republican lawyer, who along
with Pomeroy had voted for the Fourteenth Amendment, asserted that the
Georgia legislature had violated its own constitution in expelling the
colored members. Pomeroy replied that the silence of the new reconstruc-
tion state constitution was construed by the legislature to continue in
force the ante-bellum code which barred Negroes from office. He observed:
"The fact that a constitution provides that all the citizens of the State
shall have equal rights is not construed in any of the States to mean that
they have equal political rights. 76

Notwithstanding the Georgia example, Senate reference to the right to
hold office was at first only sporadic, being mentioned only as incidential
to other discussion. 77 Senator Edmund G. Ross, a Kansas Republican, men-
tioned the Georgia proceedings in passing.78

Senator Wilson of Massachusetts, in urging that the grounds of prohibited
state political discrimination be broadened beyond race or color, noted:

"In New Hampshire the Catholic cannot hold office by the con-
stitution, though the people of that State, believing that consti-

71. Id. at 722, Cf. id. at 728 (Rep. Thomas A. Jaockes, R.-R.I.) .
72. Supra n. 67 at p. 811.
73. 40(3) Globe 542, 668, 827-8, 854, 1440 (1869).
74. Senator Charles R. Buckalew, a Pennsylvania Democrat and an opponent of the

amendment, contended that this difference with the House version was unimportant
because the United States Constitution provided qualifications for holding office.
Senator Frederick T. Frelinqhuysen, a Republican supporter of the bill and former
attorney-general of New Jersey, disagreed. He deemed the provision relating to
office-holding important. Id. at 1440.

75. Id. at 568.
76. Id. at 157.
77. Id. at 861-2 (Sen. Warner); 900, 938 (Sen. Williams): app. 287-8 (Sen. Davis);

985, 999 (Sen. Howard); 1008 (Sen. Sumner).
78. He observed that "[b]lack men are denied the right to hold office now" as "we

have seen [in] one of the reconstructed States." ld. at 983. He contended that indi-
vidual rights were not safe "while none of the States of the Union ejects from office
persons whose right to official position is undisputed in many others. Id. at
984.
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tutions were made for man, and not man for constitutions, do
sometimes elect Catholics to office." 79

Senator Edmunds, however, asserted that a constitutional amendment
was unnecessary, because the Privileges and Immunities Clause of the Four-
teenth Amendment covered voting rights, a position in which he stood
opposed by almost all of the other Senate Republicans.8 0 Senator James
W. Patterson, a New Hampshire Republican, asked Edmunds whether the
latter's interpretation would "not abrogate the religious test which is in
the letter of the Constitution of New Hampshire for office-holding .......
and the following colloquy took place:

MR. EDMUNDS: . . . I do not think it would be very frightful
if it should happen that the clause in the constitution of New
Hampshire which requires a certain religious test-I do not know
whether it is Mohammedan or Christian or what it may be-for
holding office . . . were swept away. . . . He is careful not to tell
you the true scope and definition of citizenship; but he swims
away in a cloud of eloquence that always surrounds him to the
ghastly consequences of a Methodist being entitled to hold office
in New Hampshire .....
MR. PATTERSON, of New Hampshire: If the gentleman will
allow me, I will read that sentence in our constitution. Speaking
of a member of the Legislature, it says:

He shall be at the time of his election . . . of the Protes-
tant religion, and shall cease to represent such town,
parish, or place immediately on his ceasing to be quali-
fied as aforesaid.'

I will say that although that is in the letter of the Constitution,
and goes far back, having such a history which is not at all dis-
graceful to New Hampshire, it is now a dead letter. I have myself
sat in the Legislature with a Catholic, an able, patriotic, noble
man, who hazarded his life on many a battle-field for the preserva-
tion of the country. But it is there, having its origin far back in
the history of the State.
MR. EDMUNDS: I did not intend to open any question of re-
proach to the Commonwealth of New Hampshire. I have no doubt
that she framed her institutions according to the spirit of the time
when she entered upon political life. I cannot stop now to discuss
either the history of the present wisdom of the effect of that
clause.8 '

Senator Jacob M. Howard, the Michigan Republican lawyer who had
reported and explained the Fourteenth Amendment to the Senate as a
member of the Joint Committee on Reconstruction in the Thirty-Ninth
Congress, as spokesman for the committee,8 2 denied the accuracy of Ed-

79. Id. P t app. 154.
80. Id. aL 1000-2. See Avins, Literacy Tests and the Fourteenth Amendment: The Con-

temporary Understanding, op. cit. supra n. 67 at 229-49.
81. 40(3) Globe 1002 (1869).
82. 39(1) Globe 2764-5 (1866).
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mund's observation. He stated that the Privileges and Immunities Clause
was only designed to incorporate those privileges contained in Article Four,
Section Two of the original Constitution, and to give Congress the power
to prevent a state's violation of such privileges. He denied that either the
right to vote or the right to hold office was one of these privileges.83 Ulti-

mately, Edmund's interpretation was decisively rejected by the Senate.8 4

Howard also opposed a proposed substitute for the Judiciary Committee
draft which would have barred discrimination in the right to hold office
based on property, race, color, or previous condition of servitude. He as-
serted that it would impliedly repeal the third section of the fourteenth
amendment barring former constitutional requirement that the President
be a native-born citizen, and that it would impliedly give Congress the
right to establish religious tests for public office. Senator Willare Warner,
an Alabama Republican, disagreed.85 The Senate, however, then rejected
Senator Wilson's substitute prohibiting discrimination in the right to vote
and hold office on account of race, color, nativity, property, education, or
religion. It also rejected another proposed substitute by Senator Frederick
A. Sawyer of South Carolina giving all male citizens over the age of twenty-
one who had not been convicted of treason or other infamous crime the
right to hold office, subject to uniform qualifications of age, residence,
etc.8 6 By a top-heavy majority it rejected a Democratic-sponsored substitute
to confine the proposed amendment to holding federal office.87

Senator Oliver P. Morton, an Indiana Republican lawyer, expressed the
fear that unless the proposed constitutional amendment were limited to
citizens the West Coast Chinese might vote and hold office. In common
with the Western Republican senators, he considered this a "catastrophe. "88

When Wilson renewed his amendment, Senator John Sherman, an Ohio
Republican lawyer, supported it. He warmly endorsed the object of elim-
inating the New Hampshire discrimination.8 9 But, Howard had reserva-

83 Supra n. 8 at 1003. Howard observed that the qualifirations for holding office were
determined by state constitutions or laws. Id. at 1009, 1010.

84. Avins, op. cit. supra, n. 80 at p. 249.
85. Supra n. 81 at 1013-4.
86. Id. at 1029. See also id. at 1041 (amendment of Sen. Warner).
87. Id. at 1030. See also id. at 1304 (amendment leaving in office-holding)
88. Id. at 1033-4. See also id. at 1034-6. (Sen. Williams, Stewart, and Corbett).
89. Id. at 1035. Sherman declared:

... now I believe it is wise to wipe out a multitude of discriminations in the
constitutions of several States that make discriminations on account of religious
faith, color, property, etc. In the State of New Hampshire no man is allowed to
hold office by her constitution unless he believes in the Protestant faith, although
I believe that provision is now practically a dead letter .... "
"It seems to me, as the Republican party are about to lay a foundation for a
political creed, that the broadest and safest and best foundation for it is universal
suffrage. protecting all men above the proper age and with the proper residence in
the right to share in the elective franchise and in the right to hold office. The
amendment of the Senator from Massachusetts is carefully worded so as not to ex-
clude or change the Constitution of the United States in prescribing the qualifica-
tions of the President of the United States or of a Senator. No one wishes to change
that. . . . This amendment . . . only requires that in a State for local offices no
discrimination shall be made against any citizen of the United States. .. "
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tions. He feared that it would permit naturalized citizens to become Presi-
dent. Sherman assured him that Wilson's amendment related only to state
discrimination in voting or holding office. 90 Senator Lyman Trumbull of
Illinois, Republican chairman of the Judiciary Committee, objected that
many states had constitutional provisions requiring office-holders to be
native-born citizens or citizens and residents for a specified number of years.
Trumbull asserted that there were no complaints about this and that no
reason existed for overturning all of these state constitutions. 91 Howard
concurred with Trumbull on this. 92

Morton responded by renewing the attack on the New Hampshire con-
stitutional provision excluding all but Protestants from public office, as
being "contrary to the whole spirit of our institutions." He urged that
rejection of Wilson's substitute would license such religious discrimination.
Patterson's only reply to this attack was that the constitutional provision
was no longer enforced and the state would not object to eliminating it.9 3

Conkling also criticized Wilson's amendment insofar as it abolished
educational standards for holding office. He observed that judges ought
to be learned in the law and that officers requiring medical skill should
be licensed surgeons.94 Sherman replied that as long as the Congress was
proposing to amend the Constitution for the benefit of Negroes, in a way
which would overturn the state constitutions of thirty states, it should
extend the benefit to white citizens discriminated against on other grounds.
Sherman declared that restrictions on the right to hold office based on age,
residence, and nativity were unjustified, and "if when we are making these
changes we sweep away some of the foolish provisions of the old constitu-
tions I think we do no harm." Sherman declared that if people want to
vote for a governor of Ohio who has been naturalized for only a year it
is their own business, and any "attempt to control, to limit, and regulate
the power of the people in the election of their officers, will always be
regarded with disfavor, and generally will be entirely ignored." Sherman
noted that the New Hampshire religious test requiring a man to be a Prot-
estant to be elected to office was rightly ignored by the force of modern,
popular opinion. He added that the proposed constitutional amendment

90. Id. at 1036.
91. Id. at 1036-7.
92. Id. at 1037. Howard objected:

"... this amendment is entirely too sweeping; it runs a plowshare through all the
State constitutions and overturns the most important State regulations that can be
found. For my part I am not prepared to go so far as that .... I will not go so
far as to overthrow and uproot the very foundations of the State constitutions."

93. Ibid. Patterson declared:
"Mr. President, allusion has been made several times in the debate to the religious
test in the constitution of New Hampshire. The restriction is that none but those
of the Protestant religion shall be members of the House of Representatives. It is
true that there is such a restriction in our constitution, but as a matter of fact it
is a dead letter as I have said once before. Catholics are allowed to hold seats in
our Legislature and to hold office in the State, and I presume the people of the
State would not object to having that restriction in our constitution set aside."

94. Id. at 1038.
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would meet resistance to being ratified if opponents could say that only
Negroes were being aided, while all but Protestants could be excluded from
office in New Hampshire.94a Senator Timothy D. Howe, a Wisconsin Re-
publican and a former State Supreme Court Justice, concurred with Sher-
man. He observed that when a state constitution "says a certain man or a
certain class of men shall not be eligible to office" this constituted a re-
striction not more upon the right of the individual than it is upon the
right of the people" to elect him. Howe concluded that no matter what
restrictions were removed, people would not elect a candidate they did not
want, and if they did elect him they ought to have him. 95

THE SECOND SENATE VERSION

When the Senate substitute reached the House, Bingham moved to con-
cur. He remarked that "there is not a State constitution in America which
disqualifies from office any human being on account of previous condition
of servitude." Bingham urged adoption of the Senate version because "it
disposes of discriminations made on account of faith in the laws of New
Hampshire ...... .But widespread opposition in the country to the Senate
version, especially in banning literacy tests,9 7 caused the House to reject
this version by a vote of 37 in favor to 133 against.98

When the Senate resumed consideration of the proposed amendment,
Senator Charles R. Buckalew, a Pennsylvania Democratic lawyer, protested
against sending the differences to conference, because the conference com-
mittee might report a measure restricting the states further in prescribing
qualifications for holding public office than the United States Constitu-
tion prescribed for holding federal office.99 Morton added that every day's
delay in passing the amendment endangered ratification by the States, and
that if he could not get what he wanted, he would take something not quite
so good. 100

Wilson, however, spoke against concurring in the original House ver-
sion. He declared:

• . . we are putting in peril the rights and privileges of citizens
in portions of the country. We are having a contest over the action
of the State of Georgia. There the black man voted and was per-
mitted to hold office. The Legislature . . . raised the question as
to their right to hold office, and turned out the colored members.
That question is here, and Georgia is not represented in this body
on account of that fact. Now sir, the amendment of the House of
Representatives leaves out the question of holding office. ...

94a. Id. at 1039.
95. Id. at 1040.
90. Id. at 1225.
97. Avins-Stanford, at p. 816, n. 43.
98. 40(3) Globe 1226(1869).
99. Id. at 1285.

100. Id. at 1286.
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The amendment that came from the Committee on the Judiciary,
I think, was a far better one, for it provided not only for voting,
but for holding office. I should be content to take that amend-
ment....
But it so happens that New Hampshire does not give by her con-
stitution the right to a Roman Catholic to hold office in the State,
although she does it by practical action. The constitutional amend-
ment that we passed applied to that provision of her constitution.

I should cordially concur in this motion to recede if it did
not, in my judg-nent, give an encouragement to the men in Geor-
gia who have smitted down colored representatives in the Legisla-
ture, and if it would not be an inspiration to that class of men,
that while they must concede suffrage to three quarters of a mil-
lion colored men they may refuse to permit them to sit on juries
or to hold office. Believing that such would be its tendency, that
it would have that effect, after what has taken place, if I vote
alone I feel compelled to vote against this motion to recede ....
[t]he House proposition . . . does not deny to the States the power
to exclude citizens of the United States from the right to hold
office on account of race, color, or previous condition of slav-
ery.10

Senator William M. Stewart, the Nevada Republican lawyer who was
in charge of the measure for the Judiciary Committee, also expressed a
strong desire that the right to hold office be included because of the Geor-
gia episode. However, he feared that the whole amendment would be lost
in the closing days of the session through delay. Morton agreed completely
in this apprehension. 102 The Senate then receded from the Wilson substi-
tute.103

Wilson once again tried to add the right to hold office to the House
version. 104 He expressed the desire to avoid another such incident as that
which occurred in Georgia. 105 Stewart replied that it was Wilson's own
fault in not taking the Judiciary Committee's draft instead of loading it
with other restrictions on the states. 10 6 Sumner endorsed Wilson's objec-

101. Id. at 1291.
102. Id. at 1292.
103. Id. at 1295.
104. Id. at 1295-6. When his measure to add such a right to the House version was ruled

out of order, he declared: "I am very desirous of getting in an amendment that
shall secure not only the right to vote, but the right to hold office." Id. at 1296.

105. Ibid. Wilson declared:
"Now, in several of the States of this Union the colored men have the right by
their constitutions to hold office. There is a controversy in Georgia about it ....
Because it is not expressed in their constitution; it was left to be inferred; and
what is the result? Disorganization, injustice, and wrong; and we have held Georgia
up here during this whole session. Now, sir, suppose we submit this imperfect
proposition which says to seven hundred and fifty thousand colored men in this
country, 'You shall have the right to vote, but you shall not have the right to sit
upon a jury or the right to hold office,' how will they feel in regard to it? . . .
It is true it does not say that expressly, but it leaves that inference. It does not say
that a State shall not deny to colored men the right to hold office; and will it not
be an inspiration to some to keep or take that right from them? Will not that be
the tendency? . . . . I fear it will."

106. Ibid.
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tions, and critized the House version as imperfect and incomplete "espe-
cially in view of recent transactions in the South generally, and particular-
ly in the State of Georgia."107 Edmunds added that the right to hold office
ought to be protected along with the right to vote, and that the House
version failed to accomplish this. He advocated passing the original Senate
Judiciary Committee draft instead of concurring in the House version. 108

Stewart advocated concurrence in the House version although he favored
letting Negroes hold office. He was afraid that it was so late in the session
that if the House version was rejected nothing would be carried. He as-
serted that the -right to hold office could be obtained more easily once
the right to vote was secured. 109 Senator Frederick T. Frelinghuysen, a New
Jersey Republican, said that although he would prefer the Senate version,
he was going to vote for the House proposal to pass something without
delay. He added that if Negroes got the ballot they could look out for
their own right to office. Edmunds disputed this, pointing out that Ne-
groes were so widely scattered outside the South that their voting power
was insufficient. A vote on the House proposal then resulted in 31 in favor
and 27 against, less than the two-thirds required for passage."Q0 One of the
"carpet bagger" Southern Republicans explained that he had voted against
the House version because it denied "impartial justice" to Negroes by not
covering office-holding."'

The Senate then resumed consideration of the Judiciary Committee
draft. Howard reiterated his objection that forbidding discrimination based
on race and color in qualifications for office was an implied grant of
power to make religious or other discriminations. He said that he could
never agree to the repeal of the provision in the United States Constitution
against the making of religious tests for public office. Howard added that
where Negroes were numerous, giving them the ballot would shortly lead
to the right to hold office, if they were otherwise qualified."12

Senator Charles D. Drake, a Missouri Republican lawyer, then noted

107. 110. Id. at 1298.
108. Ibid.
109. Id. at 1298-9. Stewart told the Senate:

"You can carry the question of suffrage easier, and then after that you can carry
the question of holding office easier than you can carry both together. I notice
that in the discussions in the public prints it is stated that the country has settled
down on the question of suffrage, but not on the question of holding office. Some
of our leading Republican Journals have objected to the letter." Id. at 1299.

110. Id. at 1300.
111. Id. at 1301, where Senator Adouijah S. Welch of Florida observed:

"By implication it deprives him of the right to hold office, and puts the Senate
in the absurd position, contrary to all true philosophy, that a man cannot hold
office in this Republic, . . . because he has a skin not colored like our own. I be-
lieve that men should vote and hold office because they have the capacity to vote
and to hold office ..... The negroes have the right to vote by the State constitu-
tions in the reconstructed States: but in all those States they have not the right
to hold office. The difficulty in Georgia is precisely that difficulty; and the enemies
of the negro would seize upon the amendment to the Constitution proposed by the
House of Representatives as a justification for taking away from him the right to
hold office."

112. Id. at 1301-2.
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that "[no] citizen of the United States has by the mere fact of his being
a citizen a right to hold office . . . (or) the right to vote,""u 3 a position
which logically followed from his prior position that the Privileges and
Immunities Clause of the Fourteenth Amendment did not protect these
rights.11 4 Drake asserted that it was not the desire of the Senate to confer
the right to hold office, but merely to bar discrimination based on race
or color." 5

When Howard renewed his assertion that the prohibition of discrimina-
tion based on race and color licensed Congress to make all other discrimina-
tions in the qualifications for office,116 Edmunds denied it. The latter
declared that the prohibition of one form of discrimination does not repeal
another prohibition of a different kind by implication. In respect to other
powers or prohibitions, they are left as they were before. 17

Senator James W. Nye, a Radical Republican from Nevada, urged the
Senate to accept the original House provision. He said that it was all they
could get, and if Negroes were given the ballot, they would protect them-
selves in the right to hold office. 11 s Wilson replied that he would go along
with an amendment on suffrage alone if the Senate would not go further,
but he urged the desirability of including the right to hold office, lest the
foes of Negro political rights in 'Georgia be encouraged. 119

After the Senate rejected an amendment by Howard giving only persons
of African descent the right to vote and hold office, 120 Conkling supported
it as necessary to make doubly sure that Negroes would be guaranteed their
rights to vote and hold office as "against the battling disposition such as
we have seen in the State of Georgia."' 2' Other senators disagreed. At
length, the Senate passed the Judiciary Committee version banning only
racial discrimination in voting and holding public office by a vote of 35
to 11.122

113. Id. at 1302.
114. Id. at 1000.
115. Id. at 1302.
116. Id. at 1304. Howard said:

"Now, sir, if the United States by these express terms is refused the power of
regulating suffrage and office holding in one place for certain reasons, does it not
follow irresistibly, according to legal logic and construction, that the United States
may impose restrictions and qualifications based upon any other ground not em-
braced in the exceptions in the language of this article? Inclusio unios est exclusio
alterius is an ancient maxim of the law; and if we deny thus specifically to the
United States the power to impose restrictions in respect to color or race, I say it
is an irresistible inference from the very language we use, that in respect to all
other qualifications the power is given to Congress to restrict voting and office
holding ...
"This inference is perfectly sweeping and universal. The power of Congress would
go so far as to regulate the qualifications of office holders in a village, in a city.
in a county. Congress might prescribe the qualifications of the sheriff of a county
or of the trustee of a public fund and so other public offices which might exist
under State Authority. Sir, I am not prepared to go so far as this.

117. Id. at 1305.
118. Id. at 1306.
119. Id. at 1307.
120. Id. at 1308-9, 1311.
121. Id. at 1316. See also id. at 1317.
122. Id. at 1318.
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THE CONFERENCE REPORT

When the Senate provision came before the House, Bingham moved to
substitute a modified form of the Wilson amendment, reading:

"The right of citizens of the United States to vote and hold office
shall not be denied or abridged by any State on account of race,
color, nativity, property, creed, or previous condition of servi-
tude."123

Representative George S. Boutwell, a Massachusetts Republican, in charge
of the measure for the Judiciary Committee, observed that the right to
hold office was now the only difference between the two Houses. Repre-
sentative John A. Logan, an Illinois Republican, urged adherence to the
original House draft. He advocated leaving to the states who should be
allowed to hold state office. He said that the drive to include the right to
hold office stemmed from the action of the Georgia legislature, and if
Negroes get the ballot "they will take care of the right to hold office." 124

Representative Benjamin F. Butler, a Massachusetts Republican, postu-
lated the theory that the right to vote carries with it the right to be elected
to office. He therefore protested the Senate amendment because by spe-
cifically including the right to hold office,

the effect will be by intendment to legalize that which has
been done in Georgia in voting the colored men out of office. If
it takes a constitutional provision to prevent a man from being
deprived of holding office because of race or color, then the men
in the Legislature of Georgia did right under the Constitution.
If it was a simple exercise of a legal right in their direction, on
their part, it is a matter of which we cannot complain. 125

Butler did not mention the provisions in the United States Constitution
restricting the qualifications for President and members of Congress, and
no other Representative seems to have concurred in his theory.

Bingham, however, did concur with Logan's proposition to strike out
the limitation in the Senate version on the right of states to discriminate
in who may be permitted to hold office. He said that this would satisfy
Butler's suggestion also, because if all classes of citizens were given the
right to vote without discrimination, "the great body of the people will
take care of" the right to hold office. In substance, he therefore concurred
with Logan that if Negroes were given the right to vote they would secure
state constitutions giving them the right to hold office. Bingham also
moved to strike the words "by the United States" out of the Senate ver-

123. Id. at 1245.
124. Id. at 1426.
125. Ibid. Butler once again found in a small minority two years later in sug-

gesting that the right of women to vote and hold office was derived from citizenship
and thus protected by the Privileges and Immunities Clause of the Fourteenth
Amendment. H.R. Rep. No. 22, 41st Cong., 3rd Sess. 7-8 (1871). Bingham and the
majority of the House Judiciary Committee rejected this view. See Avins, op. cit.
supra n. 80 at 251-3.
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sion so that the provisions in the United States Constitution regarding
eligibility to become President or member of Congress would not be af-
fected.'

2 6

The Logan motion to strike out the right to hold office lost by a vote
of 70 yes to 95 nay, with Bingham, Logan, and a small number of other
Republicans joining the Democrats in favor of it. The bulk of the Republi-
cans voted solidly against it. The Bingham amendment broadening imper-
missable grounds of state discrimination in voting and holding office then
carried by a vote of 92 to 70. The House then passed its version by a vote
of 140 to 37.127 The Senate refused to concur and the measure went to
conference.

128

The conference committee accepted the narrowest possible version, turn-
ing full circle back to the original House version. It protected only the
right to vote against federal or state racial discrimination, and struck the
right to hold office out of the amendment. 129 The House passed the con-
ference report by a party-line vote of 144 to 44.130

The Senate did not take up the conference report until February 26,
and time pressure was great because the Fortieth Congress ended on March
3. The Senate was caught in a dilemma. There was insufficient time with
the pressure of other matters to send the proposal to another conference
and still have it acted on for that session. Hence, the right to hold office
could not be included without postponing the whole matter until the
next Congress, and this might jeopardize ratification.1 3 1 The Senate was
thus faced with the alternative of accepting a distasteful conference report
or taking the risk of losing any amendment.

Senator Pomeroy of Kansas was the first to protest. He observed that
both the House and Senate versions contained the right to hold office, and
that the conference committee should not have stricken it. He added that
the "proposition to hold office has always been as distinct a proposition
as any other proposition in the constitutional amendment, and it was not in
the power of the conference committee to change it."' 3 2 Stewart, still in
charge of the measure, pointed out in reply that the House version had
further qualified the right of states to limit office-holding by eliminating
discrimination based on nativity, property, and creed, thus "qualifying the
proposition of the Senate that they should have the right to hold office
by a very important amendment." 33 The House version, as previously
noted, would have eliminated state constitutions restricting certain offices
to native-born citizens.

126. 40(3) Globe 1427 (1869).
127. Id. at 1428.
128. Id. at 1481.
129. Id. at 1563. See also id. at 1623.
130. Id. at 1563-4.
131. S:e Avins-Stanford, at p. 818. The sturggle over ratification is set forth in Gillette,

THE RIGIIT TO VOTE: POLITICS AND THE PASSAGF OF TIE FIFTEENTH AMENDMENT 79-
158 (1965).

132. 40(3) Globe 1624 (1869).
133. Ibid.
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Howard said that he would vote for the conference report although
not entirely satisfied with it. He saw no objection to striking out the right
to hold office.1 4  But Edmunds, a dissenting member of the conference
committee, agreed with Pomeroy that since both houses had voted for
the right to hold office, the conference committee should not have stricken
it. He asserted that the conference report "proposes to say, 'while we leave
to the States of this Union the power to deny one class or many classes of
their citizens the right to be voted for, the right to represent and to pro-
tect in a legislative way their own citizens .... . .. 135 Edmunds declared
that this was not "a mere question of technicality," but rather involved "a
great principle," because to deny people the right to choose a fellow citizen
as a governing official was aristocratic. He added:

* * . we have an illustration before our eyes that has been press-
ing itself upon our attention for months on this very subject. You
have in this nation at this day in one of the very States upon whom
this Constitution is to operate an illustration of the result you
will come to by adopting an amendment of this kind ... and that
State is Georgia. You will find, if you let the thing run on, that
the example of Georgia will be imitated in all the other States,
and you will have set up in this Republic a class aristocracy . . .
depending upon the mere accident of the complexion of a human
being, whom you say, as far as you go, is entitled to equal rights
and privileges as a citizen of the country.
"... No Senator has raised his voice to defend the right of any
State to say while you give a man the right to vote you shall not
permit him to be voted for. . . . Some vague fear, I suppose, fills
the mind of some trembling convert to liberty that his people
will not be satisfied to give the negro the right to run against
themselves for some office, but they are willing to confer upon him
the boon of voting for them. . . . I believe it to be an outrage
upon the good sense and the patriotism of the country; .... 136

Wilson also lamented loss of the office-holding provision, but he coun-
seled against taking any further risk with the amendment. 137 He once
again adverted to New Hampshire's religious test,1 38 and noted that in the
Georgia constitutional convention a proposal was made to let Negroes hold
office, but a few timid, short-sighted Republicans opposed this and it was
voted down. The result was that Negroes were elected to the legislature;
the "unforgiven traitors" therein were allowed to take their seats through
colored magnanimity;

134. Id. at 1625.
135. ld. at 1625-6.
136. Id. at 1626.
137. Ibid. He said:

"If there is an opportunity to get the right to hold office I will do it; I take no
risk, for I am determined to take what I can get if I cannot get all I demand."

138. Id. at 1626-7. Wilson asked:
"Could the Catholic fight against a constitutional provision that secured to men
of his faith the right to hold office in spite of the constitution of New Hampshire?"

1967]



MERCER LAW REVIEW

. . . and the moment those men got the power they hurled the
black men out of the Legislature. There are no Senators sitting
here from Georgia on account of that action, and we have passed
months and we do not yet see the remedy.
Do not tell me, sir, that the right to vote carries with it the right
to hold Office. It does no such thing. . . If there is a provision
in a State constitution otherwise silence does not annul or over-
throw that constitutional or legal declaration. No man in the
world has a right to hold an office. The people . . . have the right
to put terms and conditions to the offices that they make.
Mr. Webster said in the constitutional convention of Massachu-
setts, in 1820, that no man had the right to hold office, but the
people had a right to define and make the terms and conditions
upon which offices should be held. I do not believe in anybody's
right to make terms and conditions founded on race or color that
cannot be overcome; but many of the States have done it, and
silence will not overthrow what they have done ...
Now if there is a chance for a new conference committee, I am
for it; if not, I am for adopting this report. I cannot take the
responsibility of defeating this amendment that secures suffrage
if it does not secure the right to hold office to citizens without
regard to race, color, or previous condition of servitude. 139

Morton expressed his disappointment in having the right to hold office
stricken but said that he would vote for it rather than get nothing.140

Sawyer added that the right to vote does not necessarily carry with it the
right to hold office. He said that the Georgia situation showed this. He
urged the Senate to either include the right to hold office or wait until
such time as it was possible to do so. Stewart replied that the ballot was
the most important thing, and if Negroes "can retain the ballot in 'Georgia
they will force the power that exists there to give them the right to hold
office." He added that in Tennessee Negroes got the right to hold office
from the legislature because they could vote, and that they could use the
ballot as a leverage to get the right to hold office elsewhere. 141 The follow-
ing colloquy then occurred:

MR. SAWYER: I should like to ask the Senator . . . what effect
he thinks the passage of this amendment will have in the very case
which he has cited in the State of Georgia? We go back to the
people of Georgia and tell them that we endorse the precise posi-
tion which the white members of the Legislature have taken;
that is to say, that there is a question whether the negro can hold
office or not.

139. Id. at 1627.
140. Id. at 1627-8.
141. Id. at 1629. Stewart remarked:

"I wanted to insert the right to hold office in this proposition; but if I cannot give
the poor and the downtrodden the right to hold office I will give them the power
to say who shall hold office and dispense office; and their natural selfishness will
impel them to demand their full rights."'.. I have labored to have the right to hold office inserted in the amendment,
because I was willing to go the whole right; but that is impossible, and now I
want to secure to all men the right to protect themselves with the ballot."
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MR. STEWART: It will have this much effect: it .will place in
the hand of the black man of Georgia a rod of power before which
all politicians quail. It will put into his hands a rod of power by
which he can hold what position he has until there can be some
further reconstruction .... 142

Senator Joseph S. Fowler, a Tennessee conservative maverick Republi-
can, opposed the conference report because it placed "a construction upon
the Constitution which denies the right of the citizen to hold office. '" 143

Senator Justin S. Morrill, a Vermont Republican, urged the Senate to
adopt the conference report, although disappointed in it, because only
four working (lays remained, and there was much unfinished business in
the session. 144 Senator Warner of Alabama lamented that the amendment
would not cure the Georgia situation. Fowler then made the parting shot:

: * .my understanding of the proposition as it now stands is that
it decides by an amendment to the Constitution that the Consti-
tution does not guarantee to all citizens of the United States the
right to hold office. . . . and that it sanctions and sanctifies the
action of the Georgia Legislature which has kept out two Senators
from this body during the present session; . . . . The effect of it
is to exclude from office a large number of the citizens of the
southern States merely to gratify a prejudice that exists in certain
of the northern States .... 145

The Senate then adopted the conference report by a vote of 39 yea to 13
nay, with almost all the Republicans voting in favor of it.146

THE SECOND RECONSTRUCTION OF GEORGIA

The expulsion of the colored legislators in 'Georgia was based on their
asserted ineligibility to hold office.' 47 The Senate Judiciary Committee dis-
agreed,'48 and ultimately by a two-to-one decision the Georgia Supreme

142. Ibid. Senator Thomas A. Ileendricks, arn Indiana Democrat, twitted Senator Stewart
about his compromise in dropping the office-holding provision. Id. at 1632. See
also Id. at 1640 (Sen. Not ton).

143. Id. at 1638. Fowler also obstr\cd: "Now if this amendment is made to the Consti-
tution as it stands it will deny to those citizens specified in the amendment the
tight to hold office. That is the clear and inevitable construction of it."

144. Id. at 1639.
145. Id. at 1641.
146. Ibid.
147. A full account of the proceedings is annexed as Exhibit D to S. Rep. No. 192, 40tb

Cong., 3rd Sess. (1869) . See also the extensive discussion of the Georgia proceed-
ings in 41 (1) Globe 591-8, 601-5 (1869); 41 (2) Globe (1870). A general criticism
of southern stats for disqualifying Negroes for office is found in S. Rep. No. 41,
pt. 1, 42nd Ccsg., 1st Sess. 279 (1872).

148. The majority teports contended:
"Your commiee, are of opinion that under the constitution of Georgia there is
no distinctioit in the right to hold office on account of race or color, and they are
quite confideit that such was the opinion of Congress at the time it approved
tat constittion."
"This act of injustice and oppression denied the right of representation of a whole
race, constituting nearly one-half of the people of Georgia. It will not be contended
that there -s no power in this government to restrain in some form an outrage of
this charadter."
S. Rep. No. 192, 40th Cong., 3rd Sess. 4 (1869).
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Court, in a made-up case for the purpose of testing the question, held
that colored legislators were eligible to office under the new state consti-
tution. 149 The Republicans were vociferous in their attacks on the Georgia
legislature, 150 but the grounds for these attacks were that the expulsion of
colored legislators violated the reconstruction acts of Congress, and consti-
tuted bad faith. 151 Democrats defended the Georgia action,15 2 either on the
ground that the legislative construction of the state constitution was right,15 3

or that it was within the exclusive province of the legislature, 54 or that
the legislature was correct in waiting until the state supreme court decided
the matter before seating in the Negro members. 155 Ultimately, Congress
enacted a statute late in 1869 putting Georgia under a provisional govern-
ment of a quasi-military nature because of the expulsion, 156 and its repre-
sentatives and senators were barred from Congress.' 5 7 The federal statute
provided:

"that the exclusion of any person or persons elected as aforesaid,
and being otherwise qualified, from participation in the proceed-
ings of said senate or house of representatives, upon the ground
of race, color, or previous condition of servitude, would be illegal,
and revolutionary, and is hereby prohibited."' 5 8

Georgia was not finally readmitted for another half year. 159 It was pro-
posed that readmission be coupled with a fundamental condition that no
persons should be excluded from office because of race, color, or previous
condition of servitude.160 The Republicans once again made numerous
attacks on the Georgia legislature.' 61 The expulsion was criticized as being
in violation of the reconstruction acts' 62 or of the Georgia Constitution
itself. 63 But in all of these attacks, no member of Congress suggested that
the Georgia legislature had violated the United States Constitution. On the
contrary, one Democrat suggested without rebuttal that the right to hold

149. White v. Clements, 39 Ga. 232 (1869). See 41(2) Globe 254 (1869) (Rep. Wood-
ward) .

150. 41 (2) Globe 166 (Sen. Drake), 176 (Sen. Edmunds), 207 (Sen. Conkling), 247-8
(Rep. Butler), 286 Rep. Paine), 288 (Rep. Whittemore), 387 (Sen. Carpenter),
(1869-70).

151. Id. at 174 (Sen. Howard).
152. Id. at 204 (Sen. Saulsbury).
153. Id. at 255, 282 (Rep. Cox, Woodward).
154. Id. at 226 (Sen. Thurman).
155. Id. at 250 (Rep. Buck), 254 (Woodward), 277 (Rep. Voorhees). Representative

John F. Farnsworth, an Illinois Republican, at first defended the Georgia legislature
in submitting the question to the state supreme court. Id. at 285. However, later
in the session he changed his position and attacked the legislature's action. Id. at
4780.

156. 41(2) Globe 1926 (1870) (Sen. Trumbull).
157. Id. at 443 (Rep. Palmer).
158. 16 Stat. 59, 60, §6 (1869). See also 41(2) Globe 165 (1869). But see Bingham's

objections. Id. at 284.
159. 16 Stat. 383 (1870).
160. 41(2) Globe 1702, 1703, (1870).
161. Id. at 1703 (Rep. Butler, Mass.); 1988 (Sen. Revels). 2609 (Sen. Tipton) , 2610

(Sen. Howe), 2643-4 (Sen. Williams) 2717 (Sen. Pool) 4780 (Rep. Farmsworth).
162. Id. at 1748 (Rep. Gavis).
163. Id. at 2677 (Sen. Edmunds),4783-4 (Rep. Bingham).
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office was not protected by either the Thirteenth, Fourteenth, or Fifteenth
Amendments. 64 The Senate Republicans were even more emphatic on
this point. Senator Matthew H. Carpenter, a Wisconsin lawyer, observed
that the proposed fundamental condition not to exclude Negroes from
office went beyond all prior constitutional amendments. 0 5 The same posi-
tion was taken by Senators Fowler' 66 and Trumbull.167 Senator John Pool
of North Carolina admitted that the Fifteenth Amendment did not cover
office-holding, and remarked: "you shall send her (Georgia) a word upon
the subject of colored office-holding, notwithstanding your refusal to put
it into the fifteenth amendment."' 168 Finally, in criticizing the action.of the
Georgia legislature, Senator Edmunds noted that "the constitution of Geor-
gia does not say that colored men shall hold office any more than the fif-
teenth amendment does, as it ought to have done; .... 169 It is also signifi-

cant to note that Edmunds, the only Republican senator to have taken the
position that the Fourteenth Amendment protects the right to vote,17°

observed that the Georgia Constitution of 1868, which was ratified two
years after the Fourteenth Amendment was proposed, and which had to
conform to that amendment if Georgia was to be readmitted by Congress,
still did not confer the right to hold office.171

As an outgrowth of the Georgia episode, the Republicans decided to
annex, as a fundamental condition to the readmission of Virginia, the
stipulation that the state could not bar anyone from holding office based
on race, color, or previous condition of servitude. 172 Senator Conkling
objected to a broader version on the grounds that it would freeze existing
qualifications for office into the constitution perpetually, 7 3 and bar the

164. Id. at 1723 (Rep. Michael C. Kerr of Indiana, later Speaker of the House).
165. Id. at 2425.
166. Id. at app. 295.
167. Id. at app. 288. Trumbull observed:

"It must not be forgotten that there was no law of Congress authorizing colored
men to hold office; and there is no provision in the Constitution of the United
States on that subject. So far as the Constitution goes, so far as the reconstruction
acts go, it was perfectly competent for the people of Georgia to exclude colored
men from office."

168. Id. at 2724. See also Sen. Warner's lamentation that the right to hold office was
left out of the Fifteenth Amendment. Id. at 467.

169. Id. at 2676. But see id, at 1957.
170. Avins, op. cit. supra n. 80 at 245-6, 249. He later changed his mind, and wrote a

a unanimous report of the Senate Judiciary Committee holding that the right to
vote was not protected by the Fourteenth Amendment. S. Rep. No. 187, 41st Cong.,
2nd Sess. 1-2 (1870). He also concurred in another such report. Avins, op. cit.
supra, n. 80 at 253-5.

171. 41(2) Globe 2677 (1870). Edmunds said:
1"... this constitution was adopted at a time when the advanced post of the Re-
publican party as a body was only insisting upon the right of suffrage for the
colored man; and it was only my friend from Massachusetts and myself and three
or four others who could be found in this body to stand up for both the right to
vote and the right to hold office; and therefore, the constitution of Georgia was
gingerly . . . on the subject of office-holding. It declared who might be electors,
and gave the right of suffrage to every man who was a citizen of the United States,
but it carefully did not say that every elector should be qualified and eligible to
hold office."

172. Id. at 362. See also id. at 568 (Sen. Morton), 598 (Sen. Harlan).
173. Id. at 463.
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state from requiring educational qualifications for office. 174 At Bingham's
insistance, the House struck out the fundamental conditions 7 5 but the
Senate restored them.l7 6 The same condition was inserted in the statutes
admitting Mississippi and Texas, the remaining unreconstructed states.177

These fundamental conditions were an attempt to cure the omission in
the Fifteenth Amendment, 7 8 which it was generally recognized no more
protected the right to hold office than did the Fourteenth Amendment. 7 9

Indeed, the unanimous Senate Judiciary Committee report in 1872 that
women had no right to vote or hold office by virtue of the Fourteenth
Amendment precluded any possible doubt on the latter amendment. 80

THE CIVIL RIGHrs ACT OF 1875

The Sumner amendment to the amnesty bill, debated during the second
session of the Forty-Second Congress and during the Forty-Third Congress,
and which ultimately became, in somewhat altered form, the Civil Rights
Act of 1875,181 contained a provision forbidding racial discrimination in
jury selection.' 8 2 This provision resulted in additional debate on the right

to hold office.
Senator Carpenter asserted that Congress could no more fix the qualifi-

cations for jury duty than it could fix the qualifications for holding of-
fice,' 83 since both, in his view, were political rights. 8 4 But when Carpen-

174. Id. at 466.
175. Id. at 495, 502.
176. Id. at 643, 716. See 16 Stat. 62 (1870).
177. 16 Stat. 67, 16 Stat. 80 (1870). For Democratic acquiescence in the right of Negroes

to hold office, see id. at 3515 (Sen. John W. Johnston, Va.).
178. Senator William T. Hamilton, a Maryland Democratic lawyer, observed:

"Even this fifteenth amendment is hardly regarded with favor by some honorable
Senators because it did not prohibit to States the power to deny to negroes the
right to hold office; and what it has failed to do in this respect this body had
been engaged for months in forcing upon the unhappy States of the South in the
shape of fundamental conditions to their constitutions." Id. at app. 354.

179. See the observation of Representative Edward Y. Rice (D.-Ill.):
"The (fourteenth) article declaring who should be citizens of the United States
and of the States in which they reside did not confer the right of suffrage or the
right to hold office. These rights, in the sense of the Constitution, are not essential
to citizenship. No argument is needed to prove this; the evidence of it appears on
the face of both the fourteenth and fifteenth amendments to the Constitution."
42(1) Globe 396 (1871).
Of course, the Fourteenth Amendment protects the right to emigrate to another
state in the hopes of being elected to office, and a person so elected is entitled
to as much protection in life, liberty, and property as any other resident. Id. at app.
235 (Sen. Morton).

180. S. Rep. No. 21, 42nd Cong. 2nd Sess. 3-4 (1872). See also Avins, op. cit. supra n.
80 at 253-5. Senator Sherman opposed allowing women to vote or hold office, as he
believed that it would disrupt home life. 42 (2) Globe 845 (1872).

181. 18 Stat. 335 (1875).
182. 42(2) Globe 244 (1871).
183. 42(2) Globe 720 (1872). Carpenter noted:

"No amendment of the Constitution, it is to be borne in mind, has taken away
from the States the power of determining the qualification of those who shall hold
office in the State. A constitutional amendment has taken away from them the
power to discriminate between citizens as to the right to vote on the ground of
race, color, or previous condition of servitude; but that amendment does not ex-
tend to holding office."

184. Id. at 820-2.
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ter declared that the right to serve on a jury was similar to the right to be
a judge, Sumner was careful to distinguish the two.1 85 Carpenter then re-
turned to the point that there was no power in Congress to prevent dis-
crimination in the selection of jurors than it had to prevent discrimina-
tion in selecting judges, and adverted to the fact that the the right to
hold office had been stricken from the proposed draft of the Fifteenth
Amendment. He added that the "fourteenth amendment recognizes a dis-
tinction between the privileges of a citizen which a State may not abridge
. ..and the political right to hold office, which the State may deny upon
such grounds as to it may seem fit."18 6 Carpenter further observed:

"Striking out the words 'and hold office' changed the (fifteenth)
amendment in this respect; so that a restraint is now laid upon the
States to exclude any citizen from the right to vote on account
of race, color, or previous condition of servitude; while no re-
straint is laid upon the States to exclude citizens from holding
office on these or any other grounds."' i 7

Senator Edmunds, who supported the bill, denied that jurors were public
officers.' 88 Several Kentucky Democrats contented themselves with observ-
ing that the qualifications for jury duty and holding public office were
exclusively under state control, and that Negroes were unfit for either. 8 9

Senator Augustus S. Merrimon, a North Carolina Democratic lawyer, thus
said:

"There is a marked distinction between civil and political rights.
There is no provision in the Constitution of the Union as to who
shall hold office in the several States and who shall not hold of-
fice there, and that right is left to the States to this day, and they
control that matter as absolutely as they did before the adoption
of these amendments." 190

During an all-night Democratic filibuster against the civil rights bill,
Senator William T. Hamilton, a 'Maryland Democratic lawyer, accused the
Republicans of inconsistency in requiring integrated juries in the South.
He pointed out that a voter not only had the right to vote against a candi-

185. Id. at 822.
186. id. at 827.
187. Ibid.
188. Id. at 899.
189. Id. at 913 (Sen. John W. Stevenson); app. 219 (Rep. Henry D. McHenry) app.

597, 599 (Rep. John M. Rice). Of course, the Republicans favored Negro office-
holding. 43 (1) Record 4167 (Sen. Stewart), 4593 (Rep. Butler, Tenn.).

190. 431 (1) Record app. 314 (1874). He also made the following assertion:
"Any State in the Union may provide, if it will. in the constitution that a negro
shall not hold office. Why? Because the State is absolutely sovereign in all repects
except in so far as its powers are restrained by the Constitution of the United
States, and there is no provision in the Constitution of the United States restraining
the power of the States in the exercise of political power in the matter of holding
office. Indeed, I believe the history of the times shows, that that provision was
omitted in the fifteenth amendment because it was understood that it might be
very necessary to provide in some localities that the negro should not be allowed
to hold office."
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date based on race or color but he could also publicly proclaim that fact,
and advise others to do likewise. Hamilton taxed northern Republicans
for not electing or appointing Negroes to office. He concluded that since
Congress could not constitutionally interfere with discrimination in ap-
pointments made by the President or by governors, it likewise lacked power
to compel state judges to select colored juries.191

Carpenter reiterated that Congress had no more power to regulate the
qualifications for jury duty than it did to prescribe the qualifications for
a state legislature or a state court; and that this provision of the bill was
therefore unconstitutional. 92 Merrimon agreed. He noted that the right
to sit on a jury, like the right to hold office, was a political right, and al-
though every southern state constitution gave such rights to Negroes, it
was not covered by the United States Constitution. Merriman added:

To sit upon a jury is not a civil right, in a technical sense, any
more than to hold an office is a civil right. It is not a civil right
of all men under the Constitution of the United States or of the
several States to hold office. The rights of life, liberty, and prop-
erty, and to have these protected by law and all lawful authori-
ties, are civil rights.19s

He then observed that since the Fourteenth Amendment protected only
civil rights, and not political rights, any state could bar whomever it chose
from seeking public office.194 Adverting to South Carolina, which had a
Negro majority in its constitutional convention and in its legislature, he
summarized the application of the Equal Protection Clause to office-hold-
ing as follows:

The substance and effect of the fourteenth article is that every
citizen, and not only every citizen but every human being within
the Union . . . shall have the equal protection of the laws .... But
it is not meant by that that he shall be a member of a jury, that
he shall necessarily be a governor, that he shall be a member of
the Legislature, that he shall be a member of Congress, or that he
shall be President. It means that whoever administers the laws

191. Id. at app. 369-370.
192. Id. at 4166; 43(2) Record 1863 (1875). See the rebuttal of Representative John

R. Lynch, a freshman Negro ex-slave and photographer from Mississippi, who
assumed that the Fourteenth Amendment protected the right to hold office against
both racial and religious discrimination. Lynch, who was not a lawyer, and had
limited education, did not enter Congress until 1873. 43 (2) Record 944 (1875).

193. Id. at 1796.
194. Ibid. He declared:

"Will the Senator from Indiana deny that if the people of the State of North Caro-
lina should see proper to alter their constitution and provide that a black man
should not hold office because he was a black man, it would be competent for
them to do so? . . . It was so understood at the time the fourteenth amendment
was discussed and adopted that certain political distinctions might be made, as the
debates show; .... the States may discriminate as to who or what class shall hold
office; and if they may discriminate in the important matter of holding office, in
the office of governor, in the places of members of the Legislature, of judges, and
other officers, upon what ground does the Senator from Indiana draw the distinc-
tion that they cannot make a like discrimination as to the office or place of juror?"
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through the political instrumentalities of the Government, in ad-
ministering the laws shall give him that equal protection for his
life, his liberty, and property which every man is entitled to; and
if the judge is a negro, he is bound because he is a judge-not
because he is a negro-if I should be brought before him to be
tried in the matter of my life, liberty, or property, to administer
the law to me just as he would to one of his own color or any
other color ...
If the negroes should have the ascendency in any State, if they
should compose the Legislature, if they should compose the con-
vention and the State to form the organic law, they could provide
that no white man should be governor, that no white man should
hold office because he is a white man. I think that would be very
unwise, very impolitic, very wrong, but still they have the power
under the organic law of the United States; and they have the
power in the several States to make such an organic law and carry
it into effect and operation, and the white man could not say that
he did not have the equal protection of the law in contemplation
of law because all the officers were negroes .... All he could ask
would be that the negro judge should administer the law to him
fairly and justly, and if he should allow his color or a white man's
color to prejudice his judgment unjustly, he would be a false of-
ficer and would be subject to impeachment and to be degraded
from office and deserve the execration of every good man.195

At the close of 'the debate, Hamilton once again pointed out that if a
state choose to have jurors elected rather than appointed, voters could
vote against them based on racial grounds and Congress would be power-
less to prevent this. 196 Edmunds, a supporter of the bill replied:

"If a juryman is an officer of a State and holds a political office
in the constitutional sense, there would be a great deal of force
in the argument against interfering with jurors in State courts;
but if a juror is not an officer ... then that part of the argument
. ..based upon the idea that it is an office, falls ... he is no more
an officer than a witness is .... ,97

SUMMARY AND CONCLUSIONS

An examination of the foregoing legislative history during the recon-
struction period when the Fourteenth and Fifteenth Amendments were
proposed and, in the view of the dominent Republicans, validly ratified,
shows beyond question that neither was intended to cover the right to
hold public office in the states as they choose, without limit. Accordingly
insofar as this author has suggested that the Fourteenth Amendment limits

195. Id. at 1797.
196. Id. at app. 115-6.
197. Id. at 1866. Edmunds added:

"If it can be made out that a juryman is an officer under the Constitution and
the laws, then you can say under the fifteenth amendment principle that the right
to hold office is not guaranteed to all citizens alike." Ibid. See also id. at 1870.
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such right, 9 8 the suggestion is contrary to the actual intent of the framers
and is erroneous as a matter of historical fact. For the same reason, the
conclusion that the Fourteenth and Fifteenth Amendments apply to the
right to hold public office in Bond v. Floyd'99 is equally erroneous his-
torically.

In this author's prior article, it was observed that, as a matter of policy,
ethnic group discrimination in selection for public office should be banned,
along with other arbitrary factors, and that remedies may exist under the
state constitution or laws to effectuate this.200 This observation remains
as true now as it was several years ago. Government is so complex and so
important to all citizens that, as a matter of policy, the most qualified in-
dividual should be able to obtain a position without regard to accidents
of ancestry or other irrelevant factors.

As important and desirable as the foregoing policy is, it is overbalanced
by an overriding factor in constitutional law determination, that a con-
stitutional policy, once fixed by the framers, should remain inviolate by
the Supreme Court or Congress until amended in a legal way, as prescribed
by Article V of the United States Constitution. This value was known and
acceped by lawyers of both parties in Congress during reconstruction. Sena-
tor John P. Stackton, a New Jersey Democrat, said:

Constitutions are chains with which men bind themselves in their
sane moments in order that they may not die by a suicidal hand
in the day of their frenzy. If they can be disregarded deliberately
and avowedly on a plea of public safety in time of war or peace;
if they can be altered or amended except by the will of all, ex-
pressed as directed therein, they are of no more value than the
paper on which they are written. Nay, sir, they are worse than
useless; for they drug the sentinels of liberty while the freedom
of the country is being destroyed. They lead us to lean on a broken
reed, and our fall will be heavy.20 '

Senator Carpenter of Wisconsin, a Republican, declared:

"I desire also to protest against the idea that our Constitution
changes with the fluctuations of public opinion. The Constitution
of the United States is an unchangeable law, except as it is amend-
ed in the manner therein provided."2 02

198. Ovins, Weapons Against Discrimination in Public Office, 14 Syracuse L. REv. 24, 26
(1962) . Reversed on other grounds, 87 S. Ct. 339 (1966).

199. 251 F. Supp. 333, 338 (N.D. Ga., 1966).
200. Avins, op. cit. supra n. 200, at 24-25,28-41.
201. 42(1) Globe 574 (1871).
202. 41 (2) Globe 1323 (1870). See also id. at 1560, where Senator George Vickers, a

Maryland Democrat, quotes from remarks by Senator William P. Fessenden, a
Maine Republican, found in 39(1) Globe 706 (1866) as follows:
"I ask the question, that he may answer it, because after all he will admit, as a
lawyer, as we all must, that in construing a constitution, and construing a statute
and construing any provision, we look at contemporaneous history in the first place,
and we look more particularly, when endeavoring to find out what the sense of an
instrument is, at all its clauses in order to get the meaning of all, for one explains
the other."

[Vol. 18



RIGHT TO HOLD PUBLIC OFFICE

The issue, in this author's view, is not one of stability versus flexibility
in constitutional law theory. It is rather legality versus illegality. It is not
even whether it would be desirable to dispense with a written constitution
and be governed, as in England, by legislative supremacy, or create a pe-
culiar institution indigenous to the United States consisting of nine, life-
time appointees, with power to formulate national values and, like
judges in common-law cases, create "law" to effectuate these values, binding
on Congress and the states alike. The merits of legislative or judicial su-
premacy as an institution of government would be interesting fodder for
political scientists. The question is rather whether any branch of the na-
tional government can usurp power for this purpose. To expand the four-
teenth amendment to cover the right to hold office, the courts must show
a good title from the framers. This they cannot do. Accordingly, there is
simply no legal basis for treating the original intent "with as much rele-
vance as the Rosetta Stone. ' 203

In this author's view, no lawyer imbued with the concept of a rule of
law rather than a rule of men can countenance for a moment the notion
that desirable ends justify illegal means. Once this is permitted, a breach
is made in the dike of law which keeps back the floodwaters of lawless
governmental action. Such a breach inevitably widens. Illegality feeds on
itself. A first, tiny breach, justified by a pressing emergency, 20 4 is used to
excuse a larger breach based on convenience. 205 Eventually, there is all
flood and no dike.2 06 A hole cut because of alleged manifest unfairness2 07

soon is used to justify a 'further breach based on nothing more than an
arguable difference of opinion. 20 8 Before long, the rights of none are se-
cure, for "once the firm anchor of history is lifted, the vessel carrying our
sacred legal protections will drift like a derelict on the waters of the
law." 209

The right of all to be considered for public office without arbitrary
disqualification is an important value in our society in 1966 as it was in
1866. But its protection should be sought in state constitutions. Neither
the Fourteenth nor the Fifteenth Amendments can legitimately be con-
strued to protect this value.

203. Avins, The Supreme Court in the 1964 Term-"The Romance with Liberalism,"
27 Ala. L. Rev. 46 (1966).

204. See Home Building and Loan Association v. Blaisdell, 290 U.S. 398 (1934).
205. Cf. East New York Savings Bank v. Hahn, 326, U.S. 230 (1945).
206. See City of El Paso v. Simmons, 379 U.S. 497, 532-3 (1965) (Black, J., dissenting).
207. Cf. Baker v. Carr, 369 U.S. 186 (1962).
208. Voting Rights Act of 1965, §4(e), 79 Stat. 437, 42 U.S.C.A. Sec. 1971-73 (Supp.

1965). See Morgan v. Katzenbach, 247 F. Supp. 196 (D.D.C. 1965), prob. jurs. noted,
86 Sup. Ct. 621 (1966); N.Y. Times, July 30, 1965, p. 24 (editorial, "The Voting
Bill"); N.Y. Times, Nov. 17, 1965, (editorial, "Our Language is English").
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