
CASE NOTES

ADMINISTRATIVE LAW-ADJUDICATIVE
PROCEDURE-LIMITATIONS ON USE OF

"OFFICIAL NOTICE" AS A SUBSTITUTE FOR
EVIDENCE IN ADMINISTRATIVE PROCEEDINGS

The Federal Trade Commission in an administrative proceeding found
Dayco Corporation, a manufacturer of automobile parts, guilty of violations
of the Clayton Act and Robinson-Patman Act' by taking official notice of
the testimony and findings of a prior case to which Dayco Corporation

.had not been a party. The material taken from the prior case by official
notice consisted mainly of the record of Dayco's business dealings with the
guilty party in that prior case, and of the findings of the Commission as
to the violations committed by the party in the prior case. Dayco was not
notified of the prior case nor invited to participate. On appeal, the U.S.
Court of Appeals for the 6th Circuit, in Dayco Corporation v. FTC,2 held

* that such use by the Federal Trade Commission of official notice as a sub-
stitute for proof was a procedural impropriety requiring vacation of the
cease and desist order.3 The court in its opinion cited the Administrative
Act,4 which provides that where "any agency decision rests on official notice
of a material fact not appearing in the evidence in the record,, any party
shall on timely request be afforded an opportunity to show the contrary."
The court pointed out that the section attempts no definition of "official
notice" and a litigant need not undertake to use his "opportunity to show
the contrary" until official notice has been properly employed. The court
admitted that the limitations on official notice as used by an administrative
body are not as narrow as those which control judicial notice as used by a
law court, but stated that due process must be observed in the use thereof,
and that to allow such use by the Federal Trade Comrrlission of prior testi-
mony in which there was no identity of parties would "do violence to fair
play and due process." 5

While there are no decided case which bear precisely upon the point
presented in the Dayco case, there has grown up over the last half-century
a substantial body of law concerning the general rights of the parties to
procedural due process in quasi-judicial administrative procedings into

1. Robinson-Patman Price Discrimination Act, 15 U.S.C. §13 (a) (1964); Federal Trade
Commission Act, 5, 15 U.S.C. §45 (1964).

.2. 362 F.2d 180 (6th Cir. 1966).
3. Ibid.
4. Administrative Procedure Act, §7 (d) , 5 U.S.C. §1006 (d) (1964).
5. Supra n. 2.



which extra-record information is introduced. 6 In the earliest major case on
the subject, I.C.C. v. Louisville & Nashville R.R.,7 in which the court held
that the commission could not act on any information without revealing
it, it was said by the court: "All parties must be fully appraised of the evi-
dence submitted or to be considered, and must be given opportunity to
cross-examine witnesses, to inspect documents and to offer evidence in ex-
planation or rebuttal. In no other way can a party maintain its rights or
make its defense."8 In Ohio Bell Tel. Co. v. Public Utilities Comm'n 9 it
was held that the taking of official notice by the commission of price trends
derived from evidence outside the record without giving the other party
an opportunity to explain or rebut them was improper. Principally from
these two cases the general rule was developed that the agency could use
only that information which was made known to the parties and which
they were given an opportunity to meet. In Market Street Ry. v. Railroad
Comm'n,10 the court held that the Commission in reducing street car fares
did not deny due process by.drawing its own conclusions unaided by expert
testimony but based on considerable experience with affairs of the particular
railroad as to the effect of reduction in stimulation'of traffic. In this case,
however, the Commission stated the figures and their source so that the
company had a chance to challenge them. In U.S. v. Pierce Auto Freight
Lines, Inc.,1 a case which seems to bear fairly closely on the point present-
ed in the Dayco case, two separate hearings involving applications by op-
posing motor carriers for certificates to operate along the same route were
disposed of in one report. Evidence appearing in only one record was used
to support findings in both cases, but both competing carriers were parties
to both proceedings. The court said "if the Commission were shown preju-
dicially to have considered evidence bearing on one case which did not af-
fect it and which appellees were given no opportunity to meet, the orders,
or one of them, would be improperly grounded."'12 The court pointed out
that while it had in appropriate instances limited the use of official notice
in order to assure that the parties would not be deprived of a fair hearing,
nevertheless,

in so doing it has not undertaken to make a fetish of sticking
squarely within the four comers of the specific record in adminis-
trative proceedings or of pinning down such agencies, with reference
to fact proceedings. On the contrary .. . the mere fact that the
determining body has looked beyond the record proper does not

6. See generally, 2 AM. JUR. (2) 192, Administrative Law §385; 73 C.J.S. Public Adminis-
trative Bodies and Procedure §123, p. 442; Anno. 18 A.L.R. (2) 552.

7. I.C.C. v. Louisville & Nashville R.R., 227 U.S. 88 (1913).
8. Ibid.
9. Ohio Bell Tel. Co. v. Public Utilities Comr'n, 301 U.S. 292 (1937).

10. Market Street Ry. v. Railroad Comm'n, 324 U.S. 548 (1945).
11. United States v. Pierce Auto Freight Lines Inc., 327 U.S. 515 (1946).
12. Ibid.
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invalidate its action unless substantial prejudice is shown to re-
sult.13

The court went on to hold that since both applicants were parties to both
proceedings and were given full opportunity to present all evidence they
considered pertinent, to cross-examine witnesses, and otherwise to protect
their interests, no prejudice was shown.

It has been held in several other cases, each with slightly different fac-
tual situations, that administrative agencies may take official notice of prior
inter-related litigation between the same parties. 14 Some cases, however,
have held otherwise. 15

Regarding official notice, Professor Kenneth C .Davis makes a distinction
between "legislative facts" and "adjudicative facts", 16 and says that while
the trial method and due process are not necessarily needed in the use of
the former, "adjudicative facts are intrinsically the kind of facts that or-
dinarily ought not be determined without giving the parties a chance to
know and to meet any evidence that may be unfavorable to them, that is,
without providing the parties an opportunity for trial".

Another writer, Professor Frank E. Cooper, quoted by the court in sup-
port of its decision in the Dayco case, has stated that: "It needs no argu-
ment to demonstrate that agencies may not take notice of the 'litigation
facts' involved in a particular case; to do so would be to shift the burden of
proof and make a mockery of the hearing procedure. The doctrine of notice
should be limited to facts of a general nature, representing generalizations
distilled from repeated demonstrations."' 17

Because of the special characteristics of administrative agencies as investi-
gative and regulatory bodies staffed with experts and charged with an af-
firmative duty to protect a public interest, the trend toward a concept of
official notice as embodying a less restricted rein on the administrative
agencies information taking and fact finding powers, seems in its application
to the area of legislative facts generally to be both reasonable and valid.
However far the courts will allow this concept to expand concerning the
taking of information of a general or legislative nature, the decision in the
Dayco case seems to be a proper curb on the fact finding powers of the

13. Ibid.
14. Paramount Cap Mfg. Co. v. N.L.R.B., 260 F.2d 109 (8th Cir. 1958); N.L.R.B. v. Reed

& Prince Mfg. Co., 205 F.2d 131 (1 Cir. 1953) ; Yee Chun v. Nagle, 35 F.2d 839 (9th
Cir. 1929).

15. In Re Shenandoah Suburban Bus Lines, 355 Pa. 521, 50 A.2d 301 (1947); Los Angeles
& S.L.R. Co. v. Public Util. Comm'n, 81 Utah 286, 17 P.2d 287 (1932).

16. "Adjudicative facts are the facts about the parties and their activities, businesses, and
properties. Adjudicative facts usually answer the questions of who did what, when,
how, why, with what motive or intent; adjudicative facts are roughly the kind of
facts that go to. a jury in a jury case. Legislative facts do not usually concern the
immediate parties but are general facts which help the tribunal decide questions of
law and policy and discretion." DAVIS, ADMINISTRATIVE LAW 115 (1959). A discussion
of the general subject may be found in Davis, Official Notice, 62 HARv. L. REV. 537
(1949) , and DAVIs, ADMINISTRATIVE LAW 113, 267 (1959)..17. 1 COOPER, STATE ADMINISTRATIVE LAW 413 (1965).

[Vol. 18



agency when it infringed upon the parties right to a fair hearing by taking
official notice of facts of a specific, adjudicative nature from a prior case in

which the concerned party had no adequate, fair opportunity for cross-
examination or rebuttal.

CHARLES B. PEKOR, JR.

CONSTITUiTIONAL LAW-DUE PROCESS-
MILITARY TRIALS

The petitioner, a private in the army, was convicted of robbery by a
board of review in the office of the Judge Advocate General. His petition for
review was denied by the Court of Military Appeals.1 He contended that he
had been denied equal protection of the law in violation of the due process
clause of the fifth amendment. The petitioner based his appeal on the con-
tention that the Court of Military Appeals is required to review all cases
which affect a general or flag officer, whereas it is not required to review
other cases, such as his own, unless the sentence is death. On appeal the
petitioner challenged the constitutionality of the act of Congress which
makes this distinction. The finding was that military courts are not held
to due process requirements as are civilian courts; fairness in adjudication
is the only requisite. 2

The power vested in Congress to "make rules for the government and
regulation of the land and naval forces," is clearly stated in the Constitu-
tion. :' Such power resulted in the adoption of the Uniform Code of Military
Justice. In developing the system of military justice, it has been stated that
greater latitude respecting due process should be allowed to the military,
but such discretion must remain fair at all times.4

It has been decided in numerous cases that military courts are not bound
by the constitutional guarantees as are civilian courts.5 In one case the court
determined that the constitutional guarantee of not allowing the accused
to be placed in jeopardy twice for the same offense is not binding on mili-
tary tribunals.6 Despite the many instances7 in which military courts were
not required to observe due process, the present considered case 8 for the

first time, brings before the courts a clear test of constitutionality of the

Uniform Code of Military Justice.
The legislative history of the Uniform Code of Military Justice dates

1. United States v. Gallagher, 15 U.S.C.M.A. 391, 35 C.M.R. 363 (1966).
2. Gallagher v. Quinn, 363 F.2d 301 (D.C. Cir. 1966.).
3. U.S. CONST. art. I, §8.
4. Burns v. Wilson, 346 U.S. 142 (1945).
5. United States ex rel Toth v. Quarles, 350 U.S. 11 (1955) ; Bisson v. Howard, 224 F.2d

586 (5th Cir. 1955) ; Beets v. Hunter, 180 F.2d 101 (10th Cir. 1950) ; Reilly v. Prescos,
156 F.2d 632 (8th Cir. 1946).

6. In Re Wueblewski, 71 F.Supp. 143 (S.D. Cal. 1947).
7. Supra n. 6.
8. Supra n. 3 at 302.
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back to the Continental Congress, which provided in the original act that
the only sentences subject to review are those concerning general or flag
officers.9 Congress noted in its debates over passage of the act that military
life has a character all its own, quite different from that of civilian life, and
that its system of justice must also be distinct. 10 The intent behind the
adoption of the Code was to allow the military greater latitude in disciplin-
ing those serving in the armed forces.'1 In Brown v. Sanford, a case involving
a rape conviction of an army lieutenant, the court affirmed this intent by
stating that since discipline is of the utmost importance in the military, a
more expeditious procedure must be followed. 12

The recent Supreme Court decision of Baxstrom v. Herold upheld a con-
viction in which due process was not afforded an accused.' 3 In delivering
the majority opinion for the court Chief Justice Warren stated: "Equal
protection does not require that all persons be dealt with identically, but it
does require that a distinction made have relevance for which classification
is made."' 4 Although the Baxstrom case was not concerned with the mili-
tary, it does affirm the theory that due process may be disallowed if there
is sufficient reason.

Thus the rule is now firmly established that proceedings under the Uni-
form Code of Military Justice are not required to conform with due process
in- exactly the same degree as those in civilian courts. This was the only
finding possible, since all aspects of the military are entirely within the dis-
cretion of Congress. Any revision in the Code must come about by legisla-
tion and not by litigation.15

ROBERT D. BROOKS

CONSTITUTIONAL LAW-SUNDAY WORK LAWS-

LAWS OF CHURCH OR STATE

In a recent test case initiated by the Savannah Area Chamber of Com-
merce, a drug store manager was convicted of violating a state law pro-
hibiting work on Sunday. The case was based on the sale of two decks of
playing cards by an employee, on a Sunday, to a private detective hired by
the retail division of the Chamber of Commerce. The defendant has ap-
pealed.'

The law under which the defendant was convicted is Georgia's Sunday

9. 30 JOURNAL OF THE CONTINENTAL CONGRESS 317 (Library of Congress ed. 1934).
10. Ibid.
11. Ibid.
12. 170 F.2d 344 (5th Cir. 1948).
13. 383 U.S. 107 (1966).
14. Ibid.
15. For an excellent analysis of the procedural aspect of military law see generally Grif-

fin, Justice and the Army, 10 MODERN L. Rxv. 292 (1947).
1. The defendant, Berta, has appealed for a new trial, but at this writing there is no

report of any decision upon the case by an appellate court.
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work law2 which provides: "Any person who shall pursue his business or the
work of his ordinary calling on the Lord's day, works of. necessity or charity
only excepted, shall be guilty of a misdemeanor." Although the conviction
of the defendant in this case seems to be somewhat absurd in the light of
modern-day modes of living, neverthless, an examination of the cases and
statutes of various other states reveals that laws of this nature have been
enacted in nearly every state and have been uniformily upheld.3 For example,
both New York and Virginia have statutes similar to that of Georgia. 4 For
more than fifteen centuries, laws prohibiting certain secular activities on
Sunday have been created by the edicts of emperors and enacted by legis-
lative bodies.5 Sunday statutes were passed at an early date in England,6

and in this country similar legislation was passed as early as 1617.7

From the wording of the 'Georgia statute, it would appear that the de-
fendant has been convicted under a law which is purely ecclesiastical in na-
ture. However. the cases show that prohibition of specified acts on Sunday
is for the promotion of health, peace, and the good order of society by re-
quiring persons to have a periodical day of rest and is generally sustained
on the ground that it is within the domain of the police power.8 Sunday-
prohibitory laws, while having a religious origin, are held constitutional
not on religious grounds but only upon the theory that the establishment
of a compulsory day of rest is a legitimate exercise of the police power.9 The
fact that Sunday is a day of particular significance for the dominant Chris-
tian sects does not bar the state from achieving its secular goals.10 At any
rate, the legislatures do not have the power to impose the observance of
Sunday as a religious duty." It is merely a matter left to the discretion of
the legislature as to which day shall be the day of rest.' 2 Therefore, the
power of the legislatures to regulate the observance of Sunday as a civil and
political institution seems to be well settled.' 3

One of the leading cases in Georgia on this subject is Rogers v. State.'4

This case held, in line with the majority of holdings in cases involving sim-

2. GA. CODE ANN. §26-6905 (1953 Rev.) .
3. Broadbent v. Gibson. 105 Utah 53, 140 P.2d 939 (1943); Strand Amusement Co. v.

Commonwealth, 241 Ky. 48, 43 S.W.2d 321 (1931).
4. 39 N. Y. CONSOL. LAWS §2143 (McKinnev 1944); VA. CODE §18.1-358 (1950).
5. Springfield v. Smith, 322 Mo. 1129, 19 S.W.2d 1 (1929).
6. Walsh v. State, 33 Del. 353, 136 A. 160 (1927).
7. State v. Malone, 238 Mo. App. 939, 192 S.W.2d 68 (1946).
8. Arrigo v. City of Lincoln, 154 Neb. 537, 48 N.W.2d 643 (1951); State v. Trantham,

230 N.C. 641, 55 S.E.2d 198 (1949); Ex parte Pappe, 88 Okla. Crim. 166, 201 P.2d
260 (1948) ; Gronlund v. Salt Lake City, 113 Utah 284, 194 P.2d 464 (1948).

9. City of Harlan v. Scott, 290 Ky. 585, 162 S.W.2d 8 (1942).
10. McGowan v. Maryland, 366 U.S. 420 (1961).
11. State v. Grabinski, 33 Wash. 2d 603, 206 P.2d 1022 (1949) ; Ex parte Hodges, 650

Okla. Crim. 69, 83 P.2d 201 (1938); Pirkey Bro's. v. Commonwealth, 134 Va. 713,
114 S.E. 764 (1922).

12. Hicks v. City of Dublin, 56 Ga. App. 63, 191 S.E. 659 (1937) ; Hennington v. State,
163 U.S. 299 (1896).

13. People v. Friedman, 302 N.Y. 75, 96 N.E.2d 184 (1950), appeal dismissed; Friedman
v. People, 341 U.S. 907 (1951).

14. 60 Ga. App. 722, 4 S.E.2d 918 (1939).

1966]



MERCER LAW REVIEW

ilar statutes in other states, that Sunday closing laws are for the benefit of
the community in that they afford the public a day of leisure and that en-
forcement of such statutes is a valid exercise of the police power. The Con-
stitution of the United States reserves this discretionary authority in the
states,15 and the Georgia Constitution expressly provides for the exercise of
the police power in order to insure the general well-being of the state. 16

Another interesting aspect of these Sunday work laws has been the in-
terpretation by the courts of the phrase "works of necessity or charity." In a
Virginia case, Francisco v. Commonwealth 7 it was said, " . . . The work of
necessity . . . is not merely one of absolute or physical necessity ... but em-
braces as well all work reasonably essential to the economic, social or moral
welfare of the people . . . " , and, " . . . the elasticity should not be ex-
tended so far as to cover that which is merely desirable and not reasonably
essential." In regard to charity, the Georgia court in Rogers said that acts of
a detached business for a charitable cause are not excluded by the statute.' 8

From the foregoing,. it is evident that the statute under which the de-
fendant was convicted is a valid exercise of the police power. The maxim
salus populi est suprema lex, "the health of the people is the first law," is

.applied to its fullest extent in these statutes. The fact that Sunday work
laws may seem antiquated because times and conditions have changed does
not effect their validity.19 It is up to the legislature to modify or annul
them.

20

PAUL L. GALIs

CONSTITUTIONAL LAW-UNIFORM TAXATION AS
EQUAL PROTECTION-MANDAMUS TO COMPEL

FULL VALUE ASSESSMENT

Plaintiff brought a petition for mandamus against the defendant as State
Revenue Commissioner alleging that the defendant had not in past years
required assessment of properties of public utilities at fair market value as is
required by statute' and would not do so for the year 1966 unless mandamus
was issued compelling such assessment. The defendant answered stipulating
that he intended to assess the properties of public utilities at forty per cent
of fair market value and denying any duty on his part to assess such property
at one hundred per cent of fair market value. The court upheld the trial
judge's refusal to require the full value assessment on the ground that the

15. U.S. CONST. amend. X.
16. GA. CONST. art. IV, §2, para. 2 (1945).
17. 180 Va. 371, 23 S.E.2d 234 (1942).
18. Rogers v. State, supra n. 14.
19. State v. Cranston, 59 Idaho 561, 85 P.2d 682 (1938).
20. Rogers v. State, supra n. 14.

1. GA. CODE ANN. §92-5701 (Supp. 1965).

[Vol. 18



CASE NOTES

duty to assess property at fair market value must yield to the duty to avoid
discrimination. Property of the same class as that of the public utilities and
belonging to other taxpayers who return their taxes to the county authorities
will not be assessed by such authorities at fair market value in 1966. Since
the State Revenue Commissioner has no authority to equalize the valuations
of the properties of taxpayers returning their taxes in the counties for the
year 1966,2 a full value- assessment of the properties of public utilities, who
return their taxes to the State Revenue Commissioner rather than to the
county officials, would force the public utilities to bear a disproportionate
share of the ad valorem tax burden and would therefore deny them equal
protection of the law.3

Had the court granted the petition for mandamus, the property of the pub-
lic utilities would have been the only property of its class valued at one
hundred per cent of its fair market value. In Hutchins v. Howard4 it was
held that such unequal valuation violates the uniform-taxation clause of
the Georgia Constitution and the equal-protection clauses of the Georgia and
United States Constitutions. An injunction against the collection of such an
unequally levied tax has been granted on the equitable ground of fraud upon
the taxpayers paying the higher rate5 as well as upon the above-mentioned
ground of denial of equal protection of the law.6

In Sioux City Bridge Co. v. Dakota County7 the Supreme Court of the
United States was faced with a situation similar to that which would have
been created had the court in the principal case granted the petition for
mandamus. The complaining taxpayer's property was assessed at one hundred
per cent of its true value while other property of the same class was assessed
at fifty-five per cent. The Court held that the taxpayer's remedy was to have
his assessment reduced to the level of that of other property of the same
class even though this reduction would be inconsistent with the valuation
statute. The Court said that this "conclusion is based on the principle that
where it is impossible to secure both the standards of the true value and the
unifonnity and equality required by law, the latter requirement is to be
preferred as the just and ultimate purpose of the law."

The court in the principal case 9 properly denied the petition for man-
damus applying the principle given in Green v. Louisville & Interurban
R.R.: "[T]he duty to assess at full value is not supreme but yields to the
duty to avoid discrimination."1 0 A mandamus to compel full value assess-
ment has issued in at least one recent case,"' but the facts of that case

2. GA. LAws, 1966, pp. 45-7.
3. McLennan v., Undercofler, 222 Ga. 306, 149 S.E.2d 705 (1966).
4. 211 Ga. 830, 89 S.E.2d 183 (1955).
5. Boonville Nat'l Bank v. Schlotzhauer, 317 Mo. 1298, 298 S.W. 732 (1927).
6. Montgomery v. Suttles, 193 Ga. 128, 17 S.E.2d 734 (1941).
7. 260 U.S. 441 (1923).
8. Id. at 446.
9. McLennan v. Undercofler, supra n. 3.

10. 244 U.S. 499, 501 (1917).
11. Russman v. Luckett, 391 S.W.2d 694 (Ky. Ct. App. 1965).
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distinguish it from the principal case. There the Kentucky Tax Commission
had authority to equalize assessments among the various counties and among
items within each class of property.12 The Commission could thus avoid dis-
crimination through its exercise of this equalization power. In contrast, the
State Revenue Commissioner of 'Georgia has no such authority until 1967.13

It is probable that this question will again arise at that time. It would seem
that the mandamus should then issue unless defeated-on some ground other
than violation of the uniform-taxation and equal-protection clauses.

WILLIAM E. CETTI

CRIMINAL LAW-EXPERT WITNESS-

CHIROPRACTIC TREATMENT TESTED

BY TESTIMONY OF MEDICAL DOCTOR

Chiropractic physicians were convicted of manslaughter upon evidence
that a known tuberculosis patient whose disease had been arrested for ten
years under conventional medical therapy died within sixteen months after
they replaced his medical therapy with a vegetarian diet interspersed with
fasting periods.' The defendants appealed on two related grounds: (1) that
because their treatment conformed to generally accepted practice of drug-
less healers and was rendered in good faith in an effort to help the de-
ceased, it was proper and could not be found to constitute criminal negli-
gence; (2) that their treatment of the deceased could not have been tested
through testimony of medical doctors. 2 In rejecting the appeals, thereby af-
firming the judgments, the court quoted an earlier Florida case, Hampton
v. State, which held that it was immaterial "whether or not the party under-
taking the treatment of the case is a duly licensed practitioner, or merely
assumes to act as such, acted with good intent in administering the treatment,
and did so with the expectation that the results would prove beneficial."3

The case cited by the court in support of the holding fails to be in point
in two major respects. The defendant in the cited case was a medical physi-
cian who had' been found grossly negligent according to the generally accept-
ed practice of his own profession. His negligence was established by testimony
of members of his own profession.4 The language quoted by the Florida
court 5 from the Hampton case dealt with the problems of (1) a medical
practitioner charged with manslaughter who was grossly negligent when
measured by the standard of his own profession and (2) a non-licensed

12. Ky. REv. STAT. ANN. §133.150 (Supp. 1966).
13. Supra n. 2.
1. Gian-Cursio v. State. Epstein v. State, 180 So.2d 396 (Fla. 1965).
2. Id. at 399.
3. 50 Fla. 55, 39 So. 422, 424 (1905).
4. Id. at 58, 39 So. 425, 427.
5. Hampton v. State supra n. 3.
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person who assumed to act as a medical physician and was judged by the
standards of the profession he assumed.6 In such instances "if the person
treating the case does nothing that a skillful person might not do, and death
results merely from an error of judgment on his part, or an inadvertent
mistake, he is not criminally liable.' 7 The absence of any distinction leaves
it apparent that the "person treating the case" and the "skillful person" by
whom he is to be judged are both members of the same profession.

In a 1940 case8 the Supreme Court of Florida made it clear that a chiro-
practic physician causing the death of a diabetic patient by withdrawing
insulin could be found guilty of manslaughter. The court reversed an order
quashing a manslaughter information and sent the case back for jury trial.
The court was not presented with the problems of admissable evidence
or applicable standards. They did say that the chiropractic physician could
not "escape the consequence of his gross ignorance or accepted and estab-
lished remedies and methods for the treatment of diseases from which he
knows his patients suffer and if his wrongful acts, positive or negative,
reach the degree of grossness he will be answerable to the State."9 This is
language very similar to the 'Georgia CODE section on malpractice of surgery
and medicine which says that the person professing to practice one of these
professions "must bring to the exercise of his profession a reasonable de-
gree of care and skill. '"10 The general rule of evidence in such cases has re-
quired that the expert witness, who would relate the alleged facts of the
case at hand to this standard for the trier of fact, should be of the same
school of practice as the defendant."

Georgia has a line of cases declaring that the court and jury must have
a standard measure to determine whether the doctor exercised a reasonable
degree of care and skill. They are not permitted to set up and use any
arbitrary or artificial standard of measurement that the jury may wish to
apply. The proper standard of measurement is to be established by testi-
mony of physicians, because it is a medical question.12 Logically it follows
that the standard of care for a chiropractor would be established by testi-
mony of chiropractors, since it is a chiropractic question.

While Georgia seems to follow the clear majority rule that the expert
witness must be of the same school as the defendant, the Georgia decisions
follow a minority rule that such witnesses are not required to be familiar
with the usual standards and customs of the local area."3 The Court of Ap-
peal of Georgia has clearly stated that the degree of care and skill proscribed

6. 22 AMERICAN AND ENGLISH ENCYCLOPEDIA OF LAW 810, 811 (2nd Ed. 1902).
7. Ibid.
8. State v. Heines, 144 Fla. 272, 197 So. 787 (1940).
9. Id. at 273.

10. GA. CODE ANN. §84-924 (1955).
11. Bowles v. Bourdon, 148 Tex. 1, 5, 219 S.W.2d 799, 782 (1949).
12. Andrews v. Smith, 112 Ga. App. 144, 144 S.E.2d 176 (1965); Hayes v. Brown, 108 Ga.

App. 360 at 363, 133 S.E.2d 102 (1963); Pilgrim v. Landbam, 63 Ga. App. 451, 11
S.E.2d 420 (1940).

13. 70 C.J.S. Physicians and Surgeons §43 (1951).
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in the CODE for the practice of medicine is that employed by the profession
(not some other profession) generally, and not that employed in the im-

mediate locality. 14 This enlightened approach refuses evidence that brings
forward out-of-date local custom as an excuse for poor medical services. It
clearly announces that people in rural Georgia are entitled to expect that
general level of care which the medical profession generally gives in places
both within and without the state of 'Georgia. This rule refuses to let poor
service excuse itself. This holding also makes it easier to locate a qualified
expert witness who is willing to testify for the plaintiff, since such witness
can be brought from out of state.

One alternative approach to the instant case would have been to prove
the defendants grossly negligent by the standards of their own profession.
Since this was not done at the trial court level, the District Court of Ap-
peals has taken the difficult position that a chiropractic physician duly
licensed by the State of Florida can conform to the generally accepted
practices of his profession and in so doing be guilty of manslaughter. A
decision by the Court of Appeals of Georgia in 1939 provided a 'second
valid alternative: medical doctors were allowed to testify against a chiro-
practor in a malpractice case because, "There might be a custom or course
of practice among chiropractors which medical experts would condemn, and
certainly such evidence could not be excluded from consideration by the
jury."'1" The court had laid careful groundwork for this position by pointing
out that the chiropractor had stepped outside the limits of his profession
when he allegedly attempted to remove hemorrhoids with an unsterilized
safety-razor blade. Thus the medical doctors may be considered to have
been testifying as to the unauthorized and improper practice of medicine
instead of testifying as to the degree of skill and care required of a chiro-
practic physician.

Such an approach is preferable to that used by the Florida court in the
instant case. It affords a sound basis for the introduction of medical testi-
mony where a member of another profession commits a tort or a crime
while engaging in the unauthorized practice of medicine. It may in some
instances be a required alternative to conviction under standards of the
accused practitioner's own profession because of the difficulty in locating
expert witnesses willing to testify against their colleague. It leaves unan-
swered two bothersome questions: (1) What expert testifies as to whether
the act in question constitutes the unauthorized practice of medicine rather
that the possible proper conduct of the profession in which the accused is
licensed? (2) What relief is available when the problem is the location of
expert testimony with which to convict a member of the medical profession?
Innovations in this area must be carefully guarded lest the medical profes-

14. Murphy v. Little, 112 Ga. App. 517, 521, 145 S.E.2d 760 (1965).
15. Mims v. Ragland, 59 Ga. App. 703, 707, 2 S.E.2d 174 (1939).
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sion become not only a law unto itself, but also the judge and possible elim-
inator of the other healing arts.

'GENE KENDALL

CRIMINAL LAW-FEDERAL COURT DETERMINATION
OF CRIMINAL RESPONSIBILITY-ADOPTION OF

MODEL PENAL CODE TEST

Petitioner was convicted on two counts of selling narcotics in violation
of the Narcotic Drugs Import and Export Act.' His principal defense was
that he did not possess sufficient mental capacity to be held criminally re-
sponsible for his acts. In rejecting this contention, the United States Dis-
trict Court for the Southern District of New York applied the traditional
M'Naghten Rule, or the "right-wrong" test of criminal responsibility. 2 On
appeal, the Court of Appeals for the Second Circuit reversed and remanded
the case for a new trial.3

In his opinion, Judge Kaufman rejected the M'Naghten test, stating
that ". . . a test which depends vitally on notions already discredited when
M'Naghten was adopted can no longer be blandly accepted as representing
the moral sense of the community." 4 The court then adopted as the stan-
dard for the courts of the Second Circuit the MODEL PENAL CODE test of
criminal responsibility:

A person is not responsible for criminal conduct if at the time of
such conduct as a result of mental disease or defect he lacks sub-
stantial capacity either to appreciate the wrongfulness of his con-
duct or to conform his conduct to the requirements of law.5

The court went on to suggest that those found criminally irresponsible
under this test should be turned over to state officials for institutional com-
mittment instead of being released. 6

The M'Naghten, or the "right-wrong" test, has been the traditional test
of criminal responsibility in both the state and the federal courts. This
test requires that ". . . it must be clearly proved that at the time of com-
mitting the act, the party accused was laboring under such a defect of rea-
son, from disease of the mind as not to know the nature and quality of the
act he was doing, or if he did know it, that he did not know what he was
doing was wrong."7 The essence of this rule is that no rational person can

lack criminal responsibility by reason of insanity.8 This test is the sole test

1. 21 U.S.C. §173-174 (1964).
2. Daniel M'Naghten's Case, 10 Clark & Fin. 200; 8 Eng. Repr. 719 (1843).
3. United States v. Freeman, 357 F.2d 606 (2d Cir. 1966).
4. Id. at 620.
5. Id. at 622; MODEL PENAL CODE, §4.01 (Final Draft, 1962).
6. Id. at 626.
7. 10 Clark & Fin. 200 at 210, 8 Eng. Repr. 718 at 722.
8. PERKINS, CRIMINAL LAw, 751 (1957).
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of responsibility in the Fourth Circuit,9 the Seventh Circuit,10 and the
Eighth Circuit." In many jurisdictions, the M'Naghten test has been sup-
plemented with the "irresistible impulse" test of responsibility. The term
"irresistible impulse" has been defined as ". . . an impulse to commit an
unlawful or criminal act which cannot be resisted or overcome because
insanity or mental disease has destroyed the freedom of will, the power
of self-control, and the choice of his actions. 1 2 This test has been used to
supplement the M'Naghten test in the Fifth Circuit,"3 and the Ninth Cir-
cuit.1 4 It is the sole test of responsibility in the Sixth Circuit. 15

The Second Circuit is not the first to deviate from the M'Naghten-irre-
sistible impulse standards. In the case of Durham v. United States,16 the
District of Columbia Circuit set up the rule that ". . . an accused is not
criminally responsible if his unlawful act was the product of a mental dis-
ease or mental defect."' 7 The next circuit to deviate was the Third Circuit.
In United States v. Currens,1 s the Court held that for a verdict of not guilty
by reason of insanity, ". . . the jury must be satisfied that at the time of com-
mitting the prohibited act the defendant, as a result of mental disease or
defect, lacked substantial capacity to conform his conduct to the require-
ments .of the law which he is alleged to have violated."' 9 The first circuit
to adopt the MODEL PENAL CODE test verbatim was the Tenth Circuit, in
Wion v. United States90

It is interesting to note that the Supreme Court has not yet made any
definitive ruling on the various insanity tests. Both judges and writers have
speculated that this inaction is ". . . motivated by a desire to encourage the
Circuits to discuss and develop alternative tests before making a definitive
ruling."' 21 This speculation is given weight by the words of Mr. Justice
Clark in Leland v. State of Oregon.22 In elaborating on the Court's refusal
to reverse a conviction based on the application of the "right-wrong" test,
he stated that "The science of psychiatry has made tremendous strides since
that test was laid down in M'Naghten's case, but the progress of science

9. Perkins v. United States, 228 Fed. 408 (4th Cir. 1915).
10. United States v. Cooks, 359 F.2d 772 (7th Cir. 1966); United States v. Cain, 298 F.2d

934 (7th Cir. 1962).
11. Dusky v. United States, 271 F.2d 385 (8th Cir. 1959); afrd 295 F.2d 743 (8th Cir.

1961).
12. Snider v. Smyth, 187 F. Supp. 299, 302 (E.D.Va. 1960).
13. Argent v. United States, 325 F.2d 162 (5th Cir. 1963).
14. Sauer v. United States, 241 F.2d 640 (9th Cir. 1957.).
15. Pollard v. United States, 282 F.2d 450 (6th Cir. 1960).
16. 214 F.2d 862 (D.C. Cir. 1954).
17. Id. at 874.
18. 290 F.2d 751 (3rd Cir. 1961).
19. Id. at 774.
20. 325 F.2d 420. The test adopted in this case is identical to the test adopted in Freeman,

infra.
21. United States v. Freeman, 357 F.2d 606, 615 (2d Cir. 1966); accord, United States v.

Currens, 290 F.2d 751, 769 (3rd Cir. 1961). For a general discussion, see Moore, Jr.,
"M'Naghten Is Dead-Or Is It?" 3 HOUSTON L. REv. 58, 60 (1965).

22. 343 U.S. 790 (1952).
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has not reached a point where its learning would compel us to eliminate
the right and wrong test from this criminal law." 23

The trend away from M'Naghten toward the MODEL PENAL CODE test is

probably not over. In the recent Fifth Circuit case of Carter v. United
States,2' the trial court charged the jury in accordance with the M'Naghten
and irresistible impulse tests. The jury returned a verdict of guilty, and, in an
en banc consideration, the verdict was upheld by an equally divided court.
In his dissenting opinion, Judge Bell, joined by three other circuit judges,
stated that a workable and meaningful modern test of insanity ". . . should

include the questions whether he appreciated the nature of the act and its
consequences, and whether he had the will to refrain from doing it.

'
25

Thus it is seen that the Second Circuit is not the first to deviate from the
traditional tests of insanity. Nor, if the above quote is to be taken as an
indication, will it be the last.

NANCY E. POLArrY

DAMAGES-LIBEL AND SLANDER-PER QUOD RULE

DISCARDED

The defendant posted in a prominent spot in his place of business a state-
ment of an unpaid debt which he claimed was due him from one of the
plaintiff's employees. On the face of the bill defendant had written the words
"Wayne Hinkle owes this to us." No special damages were alleged or proved
by the plaintiff and the question was whether he could recover damages for
the libel, which was clearly not libel per se, although no special harm was
shown.' In overruling a line of prior cases, 2 the Supreme Court of Oregon
held that one who is libeled may recover damages although no special harm
or loss of reputation results and thus discarded the per quod rule of dam-
ages for libel in Oregon.3

Generally, written words are libelous and actionable per se if they expose
one to public hatred, contempt, ridicule, aversion or disgrace.4 This type
of libel is considered defamatory on its face and recovery of substantial dam-
ages may be had without allegations of special damage or harm.5 However,
the majority rule is that words charging one with the commission of acts or

23. Id. at 800-801.
24. 325 F.2d 697 (5th Cir. 1963).
25. Id. at 707.
1. Hinkle v. Alexander. 417 P.2d 586 (Ore. 1966).
2. Murphy v. Harty, 238 Ore. 228, 393 P.2d 206 (1964); Hudson v. Pioneer Serv. Co.,

218 Ore. 561, 346 P.2d 123 (1959); Ruble v. Kirkwood, 125 Ore. 316, 266 P.2d 252
(1928). In the Ruble case the court conclusively settled that a publication must be
defamatory on its face or special damages would have to be proved in order to
recover.

3. Hinkle v. Alexander, supra n. 1.
4. 53 C.J.S. Libel and Slander §13 (1948).
5. Ibid.
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conduct permissible in law, although they may lack public approval, are not
libelous per se.6 As a result the courts have often resorted to the rule used
in slander coneming the type of injuries for which one may recover without
proof of special damages.7

Basically, in order for slander to be actionable per se the defamatory words
must (a) impute the commission of a crime, (b) accuse one of having some
contagious disease, (c) prejudice another.in his profession or trade, or (d)
assert the unchastity of a female. 8 Therefore, wc see that the majority of the
jurisdictions have more or less combned the rules of libel and slander when
defining actions per se.9

If the defamatory words in both libel and slander are not actionable per
se, recovery may be had only if they are actionable per quod'O in which case
special damages must be proved and no general damage is allowed."

The common law and Restatement rule is simply that one may recover
for a libel not actionable per se regardless of proof as to special damages. 12

Although this is the extreme minority rule in the United States, it appears to
be a growing trend' 3 which is joined by the principal case.14

In Georgia a statute defines libel as a "false and malicious defamation of
another, expressed in print . . . tending to injure the reputation of an in-
dividual, and exposing him to public hatred, contempt, or ridicule."'15 Dam-
ages in ordinary libel actions are not mentioned in the statutes; however,
the per quod rule has been codified as to slander. 16 A line of cases 17 have

6. Sweeney v. Philadelphia Record Co., 126 F.2d 53 (3d Cir. 1942) ; Riley v. Press-
Telegram Publishing Co., 17 Cal. App.2d 456, 62 P.2d 386 (1936); Peck v. Wakefield
Item Go., 280 Mass. 451, 183 N.E. 70 (1932) ; McNultv v. Press Publishine Co., 136
Misc. 833, 241 N.Y.S. 29 (1930). But see Stevens v. Snow, 191 Cal. 58, 214 P. 968
(1923); Seested v. Post Printing & Publishing Co., 326 Mo. 559, 31 S.W.2d 1045
(1930).

7. Hinkle v. Alexander, supra n. 1; PROSSER, TORTS 782 (3d ed. 1964).
8. 53 C.J.S. Libel and Slander §14 (1948).
9. Hinkle v. Alexander, supra n. 1; PROSSFR, supra n. 7.

10. 53 C.J.S. Libel and Slander §8 (1948).
11. Id. at §240.
12. RESTATEMENT, TORTS §569 (1938). This section states: "One who falsely, and without

a privilege to do so, publishes matter defamatory to another in such a manner as
to make the publication a libel is liable to the other although no special harm or
loss of reputation results therefrom."

13. Herrman v. Newark Morning Ledger Co., 48 N.J. Super. 420, 138 A.2d 61 (1958);
Hinsdale v. Orange County Publishing Co., 270 N.Y.S.2d 592, 217 N.E.2d 650 (1966);
Martin v. Outboard Marine Corp., 15 Wis.2d 452, 113 N.W.2d 135 (1962); Eldredge
The Spurious Rule of Libel Per Quod, 79 HARV. L. RrFv. 733 (1966). Contra, Prosser,
More Libel Per Quod, 79 HARV. L. REv. 1629 (1966); Prosser, Libel Per Quod, 46
VA. L. REv. 839 (1960); PROSSER, TORTS 780 (3d ed. 1964). It appears that Mr.
Eldredge is one of the leading advocates of the Restatement rule while Dean Prosser
strongly advocates the current majority rule in support of the libel per quod principle.

14. Hinkle v. Alexander, supra n. 1.
15. GA. CODE ANN. §105-701 (1956).
16. GA. CODE ANN. §105-702 (1956).
17. Davis v. Gen. Fin. & Thrift Corp., 80 Ga. App. 708, 57 S.E.2d 225 ((1950); Walker

v. Sheehan, 80 Ga. App. 606, 56 S.E.2d 628 (1949) ; Mell v. Edge, 68 Ga. App. 314, 22
S.E.2d 738 (1942) ; Brandon v. Arkansas Fuel Oil Co., 64 Ga. App. 139, 12 S.E.2d 414
(1940); Augusta Chronical Publishing Co. v. Arrington, 42 Ga. App. 746, 157 SE.
394 (1931) ; Weatherholt v. Howard, 143 Ga. 41, 84 S.E. 119 (1915) ; Bradstreet Co.
v. Oswald, 96 Ga. 396, 23 S.E. 423 (1895).
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held that special damages must be proved in order to recover for libel if it
is not actionable per se. However, in Floyd v. Atlanta Newspapers, Inc.i8

the Court of Appeals cited the Restatement rule with favor and held that
ordinarily only general damages need be alleged in an action for libel and
special damages never need be alleged in a libel which injures a reputa-
tion.19 Although the Floyd2o case seemed to have favored the common
law rule, only four years later the Court of Appeals reverted to the libel
per quod principle in Grayson v. Savannah News-Press, Inc.,21 holding that
the plaintiff stated no cause of action against a newspaper where the edi-
torial in question was not libelous per se and no special damages were al-
leged.22 Only the next year the same court, however, held that a newspaper
libel is actionable without any averment of special damages. 23

It appears, therefore, in Georgia, that the rule as to libel per quod is not
well-settled.24 Although the author cannot purport to know the better rule
when the two great authorities cited 25 can be so diametrically opposed, he
believes that in an area of law where such frequent litigation arises the
courts of Georgia should crystallize a uniform rule on the subject.

JERy D. SANDERS

EVIDENCE-JUDICIAL NOTICE-RADAR
SPEEDMETER EVIDENCE

Defendant was convicted of speeding solely on the basis of evidence
obtained from a radar speed detection instrument operated by the Connecti-
cut State Police. On appeal, the Supreme Court of Connecticut held that
the "Doppler Shift Principle"' used in police radar had gained general
scientific acceptance, and its accuracy for the measurement of speed is a
proper subject of judicial notice. Also the court ruled that expert testimony
explaining the principle was no longer a prerequisite to the introduction
of the speed readings into evidence. It was concluded that judicial notice did
not extend to the particular radar instrument used, and the accuracy and

18. 102 Ga. App. 840, 117 S.E.2d 906 (1960).
19. Ibid.
20. Ibid.
21. 110 Ga. App. 561, 139 S.E.2d 347 (1964).
22. Ibid.
23. Southland Publishing Co. v. Sewell, 111 Ga. App. 803, 143 S.E.2d 428 (1965). Petition

for rehearing was denied in the Southland case as was the application for certiorari
to the Supreme Court of Georgia.

24. In Eldredge, The Spurious Rule of Libel Per Quod, 79 HARV. L. REV. 733 (1966) at
743, the author lists Georgia as being among those jurisdictions which have adopted
the Restatement rule; however, the only case cited is Floyd v. Atlanta Newspapers,
Inc., supra n. 18. In the renowned case of Curtis Publishing Co. v. Butts, 351 F.2d
702 (5th Cir. 1965), the Fifth Circuit Court of Appeals interprets the Georgia rule
as in general conformity with that of the Restatement.

25. Eldredge, supra n. 13; Prosser, supra n. 13.
1. For a discussion of the principle see Kopper, The Scientific Reliability of Radar

Speedmeters, 33 N.C.L. Rxv. 343, 344-346 (1955).
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proper use of it had to be established to the satisfaction of the trier of fact
before the readings were admissible. Finally it was determined that the
officers were qualified operators and had properly tested the instrument
prior to and after arrest.2

The _general rule is that practical application of scientific principles are
not judicially recognized while the invention is still in the experimental
stage. Such application must be generally acknowledged as true in its own
special, scientific sphere or field and must be publicly accepted to merit
judicial notice. 3

Public recognition and use by law enforcement agencies of the radar
speedmeter as a tool to curb speeding violations has been extensive.4 In 1955,
estimates indicated that radar speedmeters were already in use in forty-three
states by almost 500 police departments. 5 It was first used in the United
Kingdom by law enforcement officers in 1956.6 In 1953, Maryland's legisla-
ture provided that, regardless of the nature of the proceeding, the speed
of a motor vehicle may be proved by evidence of a test made upon such ve-
hicle with any device designed to measure-and indicate or record the speed
by means of microwaves. 7 Virginia's legislature, in 1954, provided that the
speed of any motor vehicle could be checked by the use of radio microwaves
or other electrical device. The results of such checks would be accepted as
prima-facie evidence of the speed of the motor vehicle in any court or legal
proceeding.8 Apparently no states have banned the use of the radar speed-
meter, but some, in order to prevent abuses, have passed statutes restricting
its use to certain law enforcement agencies,9 or have specified how the
speedmeter should be employed.'9

However, the courts have been slow to recognize this evidential tool and
take judicial notice of its nature and function. The first reported case in-
volving radar was a Delaware trial court decision, in which expert testi-
mony was taken before readings from the radar speedmeter were admitted
into evidence." Shortly thereafter, the first New York case on the subject
held that the accuracy and operation of the radar speedmeter were not yet
generally recognized and expert testimony must be presented before the

2. State v. Tomanelli, 153 Conn. 365, 216 A.2d 625 (1966).
3. People v. Magri, 3 N.Y.S.2d 562, 147 N.E.2d 728 (Ct. App. 1958); People v. Nasella,

3 Misc.2d 418, 155 N.Y.S.2d 463 (New York Magis. Ct. 1965); RICHARDSON, MODERN
ScNENaxmc EVIENcE §9.2 (1961); WIGMORE, SCIENCE OF JUDICIAL PROOF 450 (3d Ed.
1937).

4. Baer, Radar Goes to Court, 33 N.C.L. REV. 355 (1955); Field, Speed Detection by
the Use of Radar, 38 Cm. B. REc. 383 (1957); Kopper, The Scientific Reliability of
Radar Speedmeters, 33 N.C.L. REV. 343 (1955).

5. Comment, 23 TENN. L. REV. 784 (1955).
6. McBride, The Radar Speedmeter, 1958 CiM. L. R. 349.
7. MD. CODE, art. 35, §91 (1965).
8. VA. CODE, §46.1-198 (a) (1958). For a discussion of the statute see Woodbine, Radar

in the Courts, 40 VA. L. REV. 809 (1954)
9. GA. CODE ANN. §68-1682 (1965 Supp.).

10. OHIo REV. CODE, §4511.091 (1965).
11. State v. Moffitt, 48 Del. 210, 100 A.2d 778 (Super. Ct. 1953).
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readings could be considered. 12 In 1955, the Supreme Court of New Jersey
held that radar speedmeter readings would be received in evidence upon
a showing that the speedmeter was properly set up and tested, and dis-
pensed with the need for expert testimony to establish its general reliabil-
ity.'3 The Supreme Court of Nebraska followed this new rule in 1956, stat-
ing that testimony by expert witnesses was not an exclusive method for lay-
ing the foundation for admissibility of evidence. The court concluded that
it could be laid by a course of experiments conducted by experienced op-
erators which exhibited the accuracy 6f the speedmeter.14 During the next
ten years, the following states took judicial notice of the radar speedmeter:
Arkansas, 15 Missouri, 16 New York,' 7 Ohio,'8 and Texas.19 In Tennessee, al-
though the question of judicial notice was not before the court, it was sym-
pathetic to the argument, but left the question to the legislature to settle.20

The question has yet to be presented to the Georgia courts. Judicial notice
was taken of radar in United States v. Dreos,21 a case involving a speeding
violation on the Baltimore-Washington Parkway, where the Federal govern-
ment and Maryland exercise concurrent jurisdiction. The court stated that
the Maryland statute22 allowing judicial notice and its inclusion in Na-
tional Park Service regulations, 23 in addition to widespread acceptance of
the radar speedmeter, were sufficient grounds to dispense with expert testi-
mony.

A majority of the courts that have considered this question have extended
judicial notice to the "Doppler Shift Principle" as utilized in radar speed-
meters. None of the courts have ruled out the possibility of inaccurate read-
ings due to human error or outside influence. For this reason the cases uni-
formly recognize that the proper operation and accuracy of the particular
instrument utilized must necessarily be determined by the trier of fact in

12. People v. Offerman, 204 Misc. 769, 125 N.Y.S.2d 179 (Sup. Ct. 1953), Note, 5 MERCER
L. REv. 322 (1954); accord, People v. Beck, 205 Misc. 757, 130 N.Y.S.2d 354 (Sup. Ct.
1954); People v. Torpey, 204 Misc. 1023, 128 N.Y.S.2d 864 (Monroe County Court
1953).

13. State v. Dantonio, 18 N.J. 570, 115 A.2d 35 (1955), discussed in 38 MARQ. L. REv. 129
(1954-1955), 10 RUTrcGEs L. REv. 454 (1955-1956).

14. Peterson v. State, 163 Neb. 669, 80 N.W.2d 688 (1957); accord, Dietz v. State, 162
Neb. 80, 75 N.W.2d 95 (1956), discussed in 11 ARK. L. REv. 100 (1956-1957.).

15. Everight v. City of Little Rock, 230 Ark. 695, 326 S.W.2d 796 (1959).
16. State v. Graham, 322 S.W.2d 188 (Mo. Ct. App. 1959); accord, City of St. Louis v.

Boecker, 370 S.W.2d 731 (Mo. Ct. App. 1963), Comment, 1964 WASH. U.L.Q. 385.
See generally Comment, 24 Mo. L. Rlv. 196 (1959).

17. People v. Magri, 3 N.Y.2d 562, 147 N.E.2d 728 (Ct. App. 1958), discussed in 32 ST.
JOHN'S L. REv. 328 (1958), 9 SYRACUSE L. REV. 334 (1958). See generally, Comment,
28 FORDHAM L. REV. 115 (1959,).

18. City of E. Cleveland v. Ferrell, 107 Ohio App. 256, 145 N.E.2d 134 (1957).
19. Cromer v. Texas, 374 S.W.2d 884 (Tex. Crim. App. 1964), discussed in 17 ALA. L.

REv. 114 (1964); accord, Wilson v. State, 328 S.W.2d 311 (Tex, Crim. App. 1959),
discussed in 12 BAYLOR L. REv. 241 (1960).

20. Hardaway v. State, 202 Tenn. 94, 302 S.W.2d 351 (1957).
21. 156 F. Supp. 200 (D. Md. 1957).
22. Supra, n. 7.
23. 36 C. F. R. §3.29(d) (1960). "The speed of any motor vehicle may be checked on

any park road in a park area in the states of Maryland and Virginia by the use of
radio waves or other electrical devices .... "
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order to render the evidence admissible. The case noted herein merges withthis trend and adopts a logical approach to the admissibility of speed read-
ings acquired through the use of radar speedmeters.

DENVER LEE RAMPEY, JR.

INSURANCE-MEDICAL PAYMENTS PROVISIONS-TWO
AUTOMOBILES INSURED UNDER THE SAME POLICY

The defendant-insurer issued a single policy to the plaintiff covering a
Chevrolet and a Ford. The limit of liability and premium was separately
stated in the declarations for the various coverages on each automobile.
The medical payments coverage provided: (1) for the Chevrolet-limits of
liability $3000.00 each person-premium $6.60, and (2) for the Ford-
limts of liability $3000.00 each person-premiums $5.40. The company, in
the medical payments section of the policy, agreed to pay all reasonable
medical expenses caused by an accident while occupying an automobile
owned by or furnished for the regular use of the named insured other than
an automobile described in the policy. The policy contained the following
clause: "The limit of liability for medical payments stated in the declara-
tions as applicable to 'each person' is the limit of the company's liability
for all expenses incurred by or on behalf of each person who sustains bodily
injury as the result of any one accident." In the general conditions the fol-
lowing provison appeared: "When two or more automobiles are insured
hereunder, the terms of this policy shall apply separately to each ..... "
Plaintiff's wife, a named insured, was injured while driving the Chevrolet.
Her medical expenses exceeded $6000.00, and plaintiff sued the insurance
company for the combined maximums, i.e. $6000.00. In this case of first
impression in Florida, the Supreme Court of Florida held that the medical
payments provisions of a single policy on two vehicles required payment of
the maximum limits on each automobile for medical expenses incurred by
a named insured in one accident.1

The Florida court seems to fall in line with other jurisdictions faced
with this problem. It has been generally held that medical payment clauses
constitute separate accident insurance coverage, and a claim under such a
clause is in the nature of an accident or a health and accident claim.2 It is
closely akin to the coverage provided by personal accident insurance policies. 3

Where the medical payments coverage is included in the same policy with
provisions insuring against liability for bodily injury or property damage,
recovery on the medical payments provision is not dependent on the negli-
gence of the insured. The medical payments clause is in the nature of a

1. Government Employees Ins. Co. v. Sweet, 186 So.2d 95 (Fla. 1966).
2. American Indem. Co. v. Garcia, 308 S.W.2d 146 (Tex. Civ. App. 1965).
3. Labracio v. Northern Ins. Co. of New York, 66 N.J. Super. 216, 168 A.2d 682 (1961).

[Vol. 18



separate and distinct third party beneficiary health insurance contract for
which the insurer charges a separate portion of the gross premium.4

One of the earliest cases in this area of law, Sims v. Nat'l Cas. Co.,5 held
that while liability clauses constitute an agreement, on behalf of the insured,
to pay any tort liability arising from an accident, the medical payments
clause is a contractual obligation whereby the insurer promises to the per-
son injured the medical expenses caused by the accident. The negligence
of the assured has no bearing on this contract. The court subsequently rati-
fied this holding.6 Other cases also indicate a contractual agreement in
this type of policy and hold the presence or absence of negligence to be
immaterial.7 If the insured pays a separate premium for medical coverage
he can maintain a separate cause of action.8 The ingredients of two separate
contracts are present, and the premiums constitute ample consideration. 9

If the insurer had intended to limit the medical payments to the amount
which a policy on only one car would provide, it should have so stipulated
in no uncertain language, and it should not have charged a premium on
each car separately.' 0

The Georgia law on this matter seems to be embodied in the single
case of Traveler's Indem. Co. v. Watson." In this case a single policy was
issued on two cars, a Plymouth and a Pontiac. The policy covered bodily
injury and property damage and expenses for medical services. The limits of
the medical payments liability were $500.00 on the Plymouth and $2000.00
on the Pontiac. A named insured was injured while operating the Plymouth
and incurred medical expenses in excess of $2300.00. The insured sued for
the full amount of medical expenses claiming that the company was liable
for expenses up to $2500.00. The Court of Appeals of Georgia stated, " ..
(T) he meaning and effect of the single policy here is the same as if two
separate policies had been written for two automobiles as to coverage for
medical payments .... ." Since the insured could collect for medical ex-
penses under two policies insuring two automobiles, then he could collect
under one policy insuring two automobiles. 12

The only case contra to the general rule is a California case' 8 of first
impression in which the facts were almost exactly the same as those in the
principal case except that the injured person was the insured's minor child
who had been struck by a car. The court cited a federal case' 4 decided

4. Nagy v. Lumbermen's Mut. Cas. Co., - R.I. -. 219 A.2d 396 (1966).
5. 43 So.2d 26 (La. App. 1949).
6. Distefano v. Delta Fire & Cas. Co., 98 So.2d 310 (La. App. 1957).
7. Severson v. Milwaukee Auto. Ins. Co., 265 Wis. 488, 61 N.W.2d 872, 42 A.L.R.2d 976

(1953).
8. Johnson v. New Jersey Mfrs. Indem. Co., 69 N.J. Super. 184, 174 A.2d 4 (1961).
9. MITCHELL, GEORGIA LAW ON INSURANCE 618 (1965).

10. Southwestern Fire & Cas. Co. v. Atkins, 346 S.W.2d 892 (Tex. Civ. App. 1961).
11. 111 Ga. App. 98, 140 S.E.2d 505 (1965).
12. Ibid.
13. Sullivan v. Royal Exch. Assur., 181 Cal. App.2d 644, 5 Cal. Rptr. 878 (1960).
14. Standard Acc. Ins. Co. v. Winget, 197 F.2d 97 (9th Cir. 1952).
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under California law in which the insured's policy had a provision for
$10,000.00 per person for bodily injury liability. The plaintiff was suing for
more than $10,000.00, because another person injured in the same acci-
dent settled for less than $10,000.00. The federal court said that the policy
did not create a fund of $20,000.00 to be distributed pro-ratedly to various
persons according to the amount recovered. The California court 15 said
that absent any case directly in point they could only dispose of theques-
tion by analogy. According to what had been settled in the federal case,
the plaintiff could only recover under one part of the policy dealing with
one car. It would seem that the California court used a fallacious analogy,
because the questions of each case are so totally different.

All jurisdictions which have decided the question presented by the princi-
pal case have followed a distinct line of thought running from Sims. This is
by far the better reasoning. Evidently then, the California case is a maver-
ick, and the majority of jurisdictions agree with the principal case.

H. TERRELL GRIFFIN

JUDGMENT-RES JUDICATA-SEPARATE OFFENSES ARISING
OUT OF SAME FACTUAL OCCURRENCE

The defendant was tried for the offense of hit and run and was acquitted.
The state then brought an action against the defendant for manslaughter.
The defendant's motion to quash the manslaughter charge on the ground
of res judicata was denied. Held, the misdemeanor of hit and run was an
offense separate and distinct from manslaughter and even though both of
the charges stemmed from the same factual occurrence, the state was not
estopped, by the doctrine of res judicata, from prosecuting the defendant
for manslaughter although he had previously been acquitted of the charge of
hit and run.'

Many courts have had to face the problem of properly applying the doc-
trine of double jeopardy2 in the event that two offenses stem from one
factual occurrence. Jeopardy is generally used to designate the danger of
a conviction or punishment.3 Res judicata is defined as a "final judgment or
decree on the merits by a court of competent jurisdiction [which] is in-
clusive of rights of parties or their privies in all later suits on points and
matters determined in former suit." 4

"The doctrine that no one shall be twice put in jeopardy for the same
offense is ancient, being embedded in the common law and incorporated in

15. Sullivan, supra n. 13.
1. Busbee v. State, 183 So.2d 27 (Fla. Dist. Ct. App. 1966).
2. Res judicata is included in a plea under the broader doctrine of former jeopardy. Id.

at 29.
3. 22 C. J. S. Criminal Law §238 (1961).
4. BLACK, LAw DICTIONARY (4th ed. 1951).
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most constitutions in this country." 5 This doctrine is nothing more than

the declaration of the well-established public policy that no man should be
unduly harassed by states' being permitted to try him for the same offense
repeated until the desired result is achieved.8

Double jeopardy seems simple enough to understand in itself; however,
a very real problem arises when the courts are faced with a situation in
which two offenses arise out of the same factual occurrence. The instant case
contained such a situation. The court emphasized the necessity of differen-
tiating the elements essential for hit and run as distinct from those elements
essential for manslaughter since elements in the first act might not have
been required as essential elements for the latter act.

The general rule appears to be that a prosecution for the violation of a
motor vehicle code or statute would not bar a subsequent prosecution for
manslaughter because a motorist's failure to stop, give his name and render
assistance has nothing to do with the crime of manslaughter. Even though
both stem from the same factual occurrence they are not the same either
in fact or in law.7 The burden is upon the defendant to prove that the
issues before the court in the manslaughter case were adjudicated in the
former misdemeanor trial, because the former acquittal may have been
based upon issues not relevant to the case at bar.8

It is submitted that the prosecution in the instant case would not have
been double jeopardy even if it had been impossible to distinguish the
separation of the offenses. This premise can be summarized in the follow-
ing manner: "[t]he fact that one has been in jeopardy for one act is no
bar to a prosecution for a separate and distinct act, though the other act
is so loosely connected in point of time that it is impossible to separate the
evidence relating to either on the first trial. This is the situation where two
distinct crimes are committed in one transaction." 9

Every jurisdiction, in litigation involving such a situation, faces the
problem of how to properly apply the doctrine of double jeopardy. The
Georgia Supreme Court has promulgated the rule in Harris v. State.10

In the Harris case the court followed the doctrine which represents the
majority view.11 The court found that the former trial determined that the
defendant was not at the scene of the alleged offenses. It therefore refused
to allow a second trial for the reason that it felt that to do so would be
a violation of the doctrine of res judicata. However, the court did make
clear t-: :ssues not adjudicated would not bar a subsequent litigation if
such Lsues would fulfill the essential elements for another offense.

5. 22 C. J. S. Criminal Law, supra note 3.
6. Ibid.
7. State v. Bacom, 30 So.2d 744 (Fla. 1947).
8. Busbee v. State, supra note 1, at 30.
9. 21 AM. JUR.2d, Criminal Law §188 (1965).

10. 193 Ga. 109, 17 S.E.2d 573, (1941).
11. Busbee v. State, supra note 1, at 29.
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If the offenses which arise from a given factual occurrence are distin-
guishable, then separate indictments and convictions may be had even
though the offenses arise out of the same factual occurrence. 12

In Wellons v. State's a motorist struck two boys who were on the same
bicycle. One boy was killed. The defendant was tried and convicted for
involuntary manslaughter for this victim. The other boy was injured and
the state brought an action for assault and battery. The defendant alleged
that it was double jeopardy for him to be tried again. The Court of Ap-
peals of Georgia held that the conviction did "not do violence to any con-
stitutional right of a defendant .... ,,14

Even though there is no Georgia case exactly in point with the Busbee
case, there is substantial Georgia authority15 to support the position of the
Florida court. In Busbee and similar holdings the courts have permitted
one to be tried more than once for a single act. Why should one not be so
tried? Even though only one act or one transaction occurred, there was
more than one law violated. Given a situation in which there is more than
one violation, and these violations are separable, regardless of the number of
acts, the defendant should be prosecuted for all of the violations. However,
if one offense is incorporated into the other, then possibly the contention
of the defendant that double jeopardy exists might be correct. An example of
this would be an instance in which one has been convicted for assault with
intent to rape and is subsequently tried for assault. Here a court would be
justified in reversing any conviction for the latter offense on the grounds
of res judicata.16 Where, however, there is more than one distinct offense,
as in the Busbee case, a court is on sound judicial ground in allowing a
conviction to stand on each distinct offense that constitutes a violation.

The Busbee case, in referring to the Georgia case of Harris v. State, main-
tains that "where the transactions giving rise to the two crimes are the same
as a matter of fact, even though the offenses are not identical as a matter
of law, a defendant may under the principle of res judicata, which is in-
cluded in a plea under the broader doctrine of former jeopardy, show that
the acquittal on the first charge was necessarily controlled by the determina-
tion of a partiular issue or issues of fact which would preclude his convic-
tion of the second charge."'1 However, if the elements are distinct enough
to support two convictions, then two should be rendered.

It is submitted that in following the majority view, the principal case is
correct because a bunching of crimes into one transaction should not free

12. 14 Ga. 8 (1853).
13. 77 Ga. App. 652, 48 S.E.2d 922 (1948).
14. Id. at 656, 48 S.E.2d at 925; Also see Webb v. State, 68 Ga. App. 466, 23 S.E.2d 578

(1942).
15. Lock v. State, 122 Ga. 730, 50 S.E. 932 (1905); Martin v. State, 77 Ga. App. 297, 48

S.E.2d 485 (1948); Price v. State, 76 Ga. App. 108, 45 S.E.2d 84 (1947); Crumley v.
City of Atlanta, 68 Ga. App. 69, 22 S.E.2d 181 (1942); Hines v. State, 41 Ga. App.
294, 152 S.E. 616 (1930); Thomas v. State, 22 Ga. App. 188, 100 S.E. 760 (1919).

16. Bell v. State, 103 Ga. 397, 30 S.E. 294 (1898).
17. Busbee v. State, supra note 1, at 29.
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the defendant from prosecution of all but one, if the offenses are distinct
enough so that the elements will support an indictment for and a convic-
tion of each offense.

CHARLS L. DUNLAP

LABOR-EMPLOYEE RIGHTS-UNION-EMPLOYEE
RELATIONSHIP

Plaintiff-employee, after having been discharged, requested that the union
institute grievance proceedings to protect his rights under the collective bar-
gaining agreement signed by the union and management. The union re-
fused to act on behalf of the plaintiff for reasons not given in the report.
The defendant-employer refused to allow the plaintiff to initiate his own
grievance proceedings but did not refuse and apparently would not have
rejected any demand made by the union. The plaintiff failed to get either
the union or management to act and brought an action under section 301 of
the Labor Management Relations Act. The defendant alleged that the plain-
tiff had no independent right of action under section 301. The District Court
of Illinois held that an employee whose union refuses to institute contract
grievance procedures on his behalf was entitled to bring action against the
employer under section 301 independent of the union or any union rights.,

The court further stated, this case "raises the question of whether an em-
ployee, who claims that his employer has breached the collective contract,
can bring an action against the employer on that contract in federal courts.
Obviously this is an extremely significant question in the field of labor
law."2

It now appears to be settled law that substantive rights of unions and
management are raised under section 301 (a) of the Labor Management Re-
lations Act.3 It is equally clear that substantive remedies available to individ-
ual union members under the collective bargaining agreement have been less.
than consistent.4

The general rule is that contracts which have been negotiated with man-
agement by the bargaining representative establish the union as the party
which can initiate grievance procedures. 5 This power is discretionary6
but may not be abused.7 By its selection as bargaining representative the
union has become the agent of the employee which it represents, and it is
charged with the responsibility of representing each employee's interest
fairly and impartially. 8

1. Serra v. Pepsi-Cola Gen. Bottlers, Inc., 248 F. Supp. 684 (D.C. Ill. 1965).
2. Ibid.
3. Textile Workers Union v. Lincoln Mills, 353 U.S. 448 (1957).
4. Humphrey v. Moore, 375 U.S. 335 (1964); NLRB v. Miranda Fuel Co., 326 F.2d 172

(2d Cir. 1963).
5. Republic Steel Corp. v. Maddox, 379 U.S. 650 (1965); Ibid.
6. NLRB v. Miranda, supra n. 4.
7. Smith v. Evening News Ass'n, 371 U.S. 195 (1963).
8. Wallace Corp. v. NLRB, 323 U.S. 248, 255 (1944).
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If the union fails to assert the employee's claim of grievance, then after at-
tempting to use contract grievance procedure the employee may apply to the
courts for relief.9 Apparently such an attempt to use the procedure called
for in the contract is an absolute condition precedent to any individual
right to sue. 10 This rule is consistent with expressed congressional policy
regarding arbitration" and is court-encouraged.' 2

While the employee must first act via the procedures in the collective bar-
gaining agreement, the court has held that he is a principal party to such an
agreement' 3 and that it is not just the union but the employee as well who
has substantive rights under the contract.' 4 Such individual rights are cre-
ated at the time of the signing of the collective agreement. A recent decision
has confirmed and clarified Humphrey v. Moore'5 insofar as the individual's
substantive rights under section 301 are concerned. The individual may sue
but must be seeking to enforce a right that is personal to him and vested in
him at the time of the suit.16 If the rights belong collectively to the bargain-
ing unit, then only the certified bargaining agent has standing to enforce
those rights. The union alone may negotiate on broad policy issues.' 7

The court states three possible remedies an aggrieved employee can utilize
when he has tried to get the union to pursue his claim under a collective
bargaining agreement and the union has failed or refused to do so.

First, he may attempt to compel his employer to follow the contract
grievance procedure under the proviso to §9(a) of the LMRA,
29 USC §159 (a). Second, he may as Mr. Serra has done, bring an
action under §301. Thirdly . . . where the union, as here, has re-
fused to set into motion the contract grievance on behalf of the
employee, he can bring an action against his union for breach of
the duty of fair representation.' s

Undoubtedly this case clears the procedural and substantive muddy waters
of Humphrey and NLRB v. Miranda'9 by succinctly stating the alternative
remedies available to the individual employee.

WILLIAM FARRIS MCGEE

9. Supra n. 1, at 685.
10. Supra n. 4.

il. Labor Management Relations Act (Taft-Hartley Act) §301 (a) , 61 Stat. 156 (1947),
29 U.S.C. §185 (a) (1958 ed.).

12, Teamsters Local v. Lucas Flour Co., 369 U.S. 95 (1962) ; United Steelworkers v. Enter-
prise Wheel & Car Corp., 363 U.S. 593 (1960); United Steelworkers v. Warrior &
Gulf Nay. Co., 363 U.S. 574 (1960); United Steelworkers v. American Mfg. Co., 363
U.S. 564 (1960).

13. Supra n. 5.
14. Ibid.
15. Brown v. Sterling Aluminum Products Corp., - F.2d- (1966). See Cohen, Section

301 of Taft-Hartley Act: Suits by Unions to Vindicate Uniquely Personal Rights of
Employees, 15 MERGER L. REV. 438 (1964).

16. Ibid.
17. May Department Stores v. NLRB, 326 U.S. 376 (1945).
18. Supra n. 1.
19. Supra n. 4.
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