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"PUBLIC USE"--ITS EFFECT ON EXCESS'

CONDEMNATION

By J. HAROLD MIMBS*

INTRODUCTION

This subject will be discussed in two separate parts. The first will treat
the interpretations that have been placed on the term "public use" by courts
and legislative bodies. The second part will be concerned with excess con-
demnation and the impact these interpretations of the meaning of "public
use" have had on this aspect of the field of eminent domain.

THE MEANING OF PUBLIC USE

The right to take land by eminent domain has been held to be an attribute
of sovereignty,' and hence an inherent right pertaining to state government. 2

Most state constitutions have power to take land for "public use" upon pay-
ment of just compensation. 3 Article I, section 3, the Georgia Constitution
expressly provides that "Private property shall not be taken or damaged, for
public purposes, without just and adequate compensation." 4 And the Fifth
Amendment to the Federal Constitution likewise concludes with these
words: " . . . nor shall private property be taken for public use without
just compensation." 5 Therefore, it is a universally established rule that
private property cannot be taken by eminent domain except for "public
use".

The question that poses a difficult problem in eminent domain cases is-
What is meant by the term "public use"? Efforts have been made by the
courts and legal scholars to find a concise definition which will encompass
all the undertakings that the phrase "public use" might envelope when used
in relation to the powers of eminent domain, but so far these efforts have
been futile.6 The rationale of the court's decision in Kansas City v. Liebi7

pointed out the fundamental problem at attempts to formulate a definition

*Third year student, Walter F. George School of Law, Mercer University.
1. United States v. Jones, 109 U.S. 513 (1883); State v. Baltimore & Ohio R.R., 117 N.Y.

150, 22 N.E. 1026 (1889).
2. Cincinnati v. L. & N. R.R., 223 U.S. 390 (1912); Boom Co. v. Patterson, 98 U.S. 403

(1878).
3. See 1 LEwIS, EMINENT DOMAIN §9 (3rd ed. 1909).
4. GA. CONsT. art. I, §3, (1787) .
5. See Kansas City v. Liebi, 298 Mo. 569, 252 S.W. 404 (1923).
6. 46 COLUM. L. REV. 110 (1946).
7. Supra n. 5.
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that would comprehend all the phrase undertaking and yet remain a work-
able definition. The court concluded that the basic difficulty lies in the
fact that the word "use" is susceptible to two entirely different meanings,
namely "employment" and "advantage."

Under the correct former concept, commonly referred to as the "narrow"
view, "public use" means literally "use by the public"- the public must be
entitled, as of right, to use or enjoy the property taken.8 The supporters of
this view interprets this to mean that " . . to make a use public a duty must
devolve upon the person or corporation seeking to take the property by right
of eminent domain to furnish the public with the use intended, and the
public must be entitled, as of right, to use or enjoy the property taken." 9

At one time this narrow construction of the phrase "public use" was
adhered to by the majority of the state courts but in recent years the courts
throughout the United States have displayed a liberalizing trend in all facets
of the law of eminent domain and as a result the traditional "public use"
meaning has been radically transformed.' 0 Consequently, there has emerged
a much broader interpretation aimed at protecting public rights at the peril
of property rights being severly restricted. This liberal approach has taken
on new perspective by shifting the criteria from that of "use by the public"
to "advantage to the public.""'

The language of the court in New York Housing Authority v. Muller2

points to change of attitudes and notions in regard to "public use" in the
last quarter century. There the Court of Appeals of New York gave its
stamp of approval to a broad view of public use when it authorized the
exercise of the power of eminent domain to provide public housing. The
court said: "Whenever there arises, in the state, a condition of affairs holding
a substantial menace to the public health, safety or general welfare, it be-
comes the duty of the government to apply whatever power is necessary and
appropriate to check it."'13 When confronted with the argument that the
public housing would be used only by a small number of citizens the court
was quick to interate that the "use by the public" test had no place in this
age when it said: "Use of a proposed structure, facility, or service by every-
body and anybody is one of the abandoned universal tests of a public use."'14

This point was further supported in a later case. 15 In that case, a proposed
highway in a small town was of benefit to three farms, the occupants of at
least two of which had no present means of egress to any highway except
over the towpath of the old Erie Canal or through a private road. The argu-

8. 2'NICHOLS, EMINENT DOMAIN, §7.2 [11] (3rd ed. 1963) .
9. Supra n. 8.
10. Clark v. Nash, 198 U.S. 361 (1905).
11. Supra n. 8 at 7.2 [2].
12. New York City Housing Authority v. Muller, 270 N.Y. 333, 1 N.E.2d 153 (1936).
13. Supra n. 12 at 155.
14. Ibid.
15. Matter of Town of Whitestown, Onieda County Court, 24 Misc. 150, 53 N.Y.S. 397

(1898).
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ment was raised that since only the occupants of the three farms were to be
benefited by the proposed road, the highway was essentially for a few in-
dividuals and not a public benefit. Therefore the right of eminent domain
was not applicable because the law did not permit the taking of one person's
land by condemnation for the benefit of another person. 16 The court con-
cluded that everything which tends to enlarge the resources of any con-
siderable number of inhabitants, or which leads to the growth of towns, and
the creation of new sources for the employment of private capital and labor
indirectly contributes to the general welfare and to the prosperity of the
whole community. 17 A case decided a few years later, Dairyland Power Co-op.
v. Brennan,8 the court said: "Courts will hold the use public unless it
manifestly appears by the provisions of the act that it can have no tendency
to advance and persecute such public use."

In Georgia, the trend points toward the same direction that the majority of
the courts in the United States have taken in the past few years.19 The process
of change, however, has become mcwe noticeable in the last few years in de-
cisions of the Georgia Supreme Court. In Rogers v. Toccoa Elec. Power Co.20

the court held that whether a purpose is public or private depends on right
of public to such use. This followed the traditional or "public use" test
in that before the property could be condemned by eminent domain the pub-
lic must have a right to use it. Later a very important decision was handed
down concerning the Redevelopment Law of 194621 in Georgia. A suit was
brought to enjoin the Housing Authority of the City of Atlanta from carry-
ing out the proposed redevelopment project under the Redevelopment Law
of 1946.22 The purpose of this law was that after buildings had been cleared
away from realty acquired by eminent domain, if necessary, realty should be
sold to private individuals for purpose of making money. The court con-
cluded that it could not "subscribe to the doctrine that the power of eminent
domain may be resorted to and a person deprived of his property every time
there may be some public benefit resulting." 23 The court further added that
the Redevelopment Law of 1946 is unconsitutional as an unauthorized use
of the power of eminent domain in view of the fact that its purpose is to
authorize acquisition of realty by eminent domain, if necessary, for sale of
realty to private individuals so that they may make money, thus such use of
realty is not a "public use" within the meaning of the constitution.24 How-

16. Ibid.
17. Ibid; See Commett v. City of Portland, 150 Me. 217, 107 A.2d 841 (1954); Canata v.

City of New York, I IN.Y.2d 210, 182 N.E.2d 395, 227 N.Y.S.2d 903 (1962); New York
City Housing Authority v. Muller, 270 N.Y. 333, 1 N.E.2d 153 (1936).

18. 248 Minn. 556. 82 N.W.2d 56 (1957.).
19. Freedman v. Housing Authority of City of Atlanta, 108 Ga. App. 418, 136 S.E.2d 554

(1963); Bailey v. Housing Authority of City of Bainbridge, 214 Ga. 790, 107 S.E.2d 812
(1959).

20. 163 Ga. 919, 137 S.E. 272 (1927).
21. GA. LAWS,'1946, p. 157.
22. Housing Authority of City of Atlanta v. Johnson, 209 Ga. 560, 74 S.E.2d 891 (1953).
23. Supra n. 2 at 894.
24. Supra n. 22.
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ever, most other jurisdictions would not follow the view in Housing Au-
thority v. Johnson25-concerning partial nonpublic use of the land that was
to be condemned-simply because the court said that partial nonpublic use
would result in total invalidation of the land to be condemned.

Following the decision in the Johnson case28 the General Assembly adopted
a resolution proposing that article XVI be added to the Georgia Constitu-
tion, and on November 2, 1954, it was ratified by the people of Georgia.27

The amendment reads as follows:

The General Assembly may provide by law that any city or town,
or any housing authority now or hereafter established, may under-
take and carry out slum clearance and redevelopment work, includ-
ing the acquisition and clearance of areas which are predominantly
slum or blighted areas, the preparation of such areas for re-use,
and the sale or other disposition of such areas to private enterprise
for private uses. Any such work shall constitute a governmental
function undertaken for public purposes, and the powers of taxa-
tion and eminent domain may be exercised and public funds ex-
pended in furtherance thereof.

Four years following the adoption by the General Assembly of amend-
ment XVI, The Urban Redevelopment Law of 1955, its constitutionality
was tested in Bailey v. Housing Authority of City of Bainbridge.2 8 The court
held that the Urban Redevelopment Law is expressly authorized by the
Constitution, and it and the acts proposed to be taken were not unconstitu-
tional. And in 1963 in Freeman v. Housing Authority of City of Atlanta,
the court reached similar results by holding that although part of the land

condemned may be thereafter sold to private enterprise for authorized land
uses is no objection to the use of eminent domain by proper authorities for
purposes of slum clearance and redevelopment.2 9

As the cases illustrates, neither of the two extreme views, "public use" or
"public advantage", holds up when applied to all concrete cases which are
likely to arise. To a given set of facts one, at times, will be too narrow in

scope and the other too broad. For example, as one writer stated it: " . . . if
'public use' means 'use by the public', eminent domain may be employed to

secure sites for hotels and theatres, which are bound to serve the public
in many states without discrimination. 30 However, if "public use" is synony-
mous with "public advantage" it is conceivable that eminent domain could
be utilized "in behalf of all large industrial enterprises, and the size of the
farm holdings might be regulated to suit the prevailing economic theory of

25. New York City Housing Authority v. Muller, 270 N.Y. 333, 1 N.E.2d 153 (1936); Gohld
Realty Co. v. City of Hartford, 141 Conn. 135, 104 A.2d 365 (1954); Texas Pipe Line
Co. v. Snellboker, 30 N.J. Super. 171, 103 A.2d 634 (1954).

26. Supra .n. 22.
27. GA. LAWS, 1955, p. 354.
28. 214 Ga. 790, 107 S.E.2d 544 (1963).
29. 108 Ga. App. 418, 136 S.E.2d 62 (1963).
30. Supra n. 8 at §7.2 [3].

1966] COMMENTS



MERCER LAW REVIEW

the time." 31 Therefore, the courts and commentators now generally realize
that only by a "gradual process of judicial exclusion and inclusion, and by
a study of the influences which have affected the development of the law
upon this subject, can authoritative delimitation of "public' use" be at-
tained. '32 But as far as the "use by the public" doctrine having any vitality
in our present judicial system, the chances are rather remote. The Supreme
Court has repudiated the doctrine of "public use". Most state courts have
arrived at the same conclusion but in a more indirect manner.33

THE EFFECTS THE MEANING OF "PUBLIC USE" HAS HAD

ON ExcEsS CONDEMNATION

According to the treatises, law review articles, and most of the cases, there
is a defined limitation upon the power of eminent domain.34 That limita-
tion is that the property taken must not exceed that necessary for the planned
public improvement. Normally, it is a question for the legislature to de-
termine whether a certain piece of property is going to be used for public
improvement but there are cases where the courts have intervened to pre-
vent an abuse of this power.35 Thus, the issue that the courts are confronted
with concerning "excess condemnation" is "whether the legislative body vio-
lated the above limitation by taking abutting property admittedly not phy-
sically necessary for the proposed public improvement," 36 but merely a neces-
sary part of the general scheme of public improvement.

The question of "excess condemnation" arises whenever a substantial
amount of private land is taken for public improvement leaving a very small
portion to the owner of such size and shape as to be practically worthless.
The dilemma that the condemnor encounters is whether to attempt to take
all the land or be faced with the burden of having to engage in extensive liti-
gation over the question of damages to the owner for the owner's land being
severed in such a fashion.

Although it may be economically advantangeous for the condemnor to take
all the land of the owner rather than to pay an undetermined amount of
damages, it is usually not possible unless the owner will consent to such
taking. If the owner fails to consent, the question of whether the condemnor
can condemn the land anyway becomes so interwoven in constitutionally
protected rights against such taking that the majority of the courts in most
jurisdictions have disallowed it.3 Some states have adopted amendments to

31. Supra n. 30.
32. Supra n. 30 at p. 644.
33. See United States ex rel Tennessee Valley Authority v. Welch, 327 U.S. 546 (1946,).
34. Supra n. 8 at §7.223.
35. See Chicago & N.W. R.R. v. Town of Cicero, 157 Ill. 48, 41 N.E. 640 (1895) ; Salisbury

Land and Improvement Co. v. Commonwealth, 215 Mass. 371, 102 N.E. 619 (1913).
36. COMMENT, 21 U. PI-s L. REv., p. 61 (1959-60).
37. In re Opinion of the Justices, 204 Mass. 607, 91 N.E. 405 (1910); Atwood v. Willacy

Co. Nav. Dist., 271 S.W.2d 137 (1954). In this case the court said: " . . . the mere
fact that a municipal district may be expected to meet its expenses and even pay for the
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their constitution designed to permit the taking of property in such cases but
there is the ever-present question that this amendment may be violative
of the fourteenth amendment to the Federal Constitution.3 s

In attempts by the courts and legislators to find a workable solution to the
question of "excess condemnation" there has evolved three theories each of
which propose a solution that theoretically appears workable, but at times
riot so in application.

The remnant theory is the first solution. This calls for the taking not
only of those parts that are needed for public improvement, but also includes
those surrounding parts of such size and shape that are of no economic value
to the land owner. Taking, under this theory, has been upheld by some
courts, although disallowing "excess condemnation" under other circum-
stances. Cincinnatti v. Vester 39 is a leading authority for the proposition that
such excess condemnation is unconstitutional. In this case, the city sought to
condemn a twenty-five foot strip for street purposes plus some abutting lots
that would later be sold to individuals for a profit. The court held that
private land in excess of that taken for widening a street cannot be upheld
where its purpose is stated in the resolution only as being "in furtherance"
of the street and "necessary for the complete enjoyment and preservation
of public use," and offered no specific explanation of purpose in the ordi-
nance for the excess condemnation. The Court of Appeals for the Sixth
Circuit had previously held that it was a taking in violation of the Con-
stitution of the United States because it was not for a "public use." How-
ever, the Supreme Court of the United States did not decide this constitu-
tional issue but based its decision on principles of statutory construction.
Of the three theories, this one has been more receptive by the courts.

The second theory is called the restrictive or protective theory. Under
this theory, the "excess condemnation" of land abutting the proposed site
for public improvement is justified, according to the proponents of the
theory, to assure that these surroundings will be in harmony with the princi-
ple purpose of the condemnation. 41 An example of how far the courts will
go to protect the original purpose of the condemnation is in Woolley v.
State Highway Comm'n.42 This appeal arose from two eminent domain pro-
ceedings commenced by the State Highway Commission for the purpose of
acquiring certain real property rights deemed necessary for the construction,

construction costs of its plant and facilities, does not render its exercise of eminent
domain illegal. Under the American Authorities, the proper use of the power of emi-
nent domain is excluded when and only when the municipality condemns land for a
use unconnected with its legitimate purposes, and simply in order to meet the costs of
its proper objectives."

38. MASS. CONST., art. 10, §11 (1911). "The legislature may by special acts for the pur-
pose of laying out, widening or relocating highways . . . authorize the taking in fee by
the commonwealth, or by a county, city or town, of more land and property than are
actually needed for actual construction of such highway.

39. 281 U.S. 439 (1930).
40. Supra n. 39 at 447.
41. See White v. Johnson, 148 S.C. 488, 146 S.E. 411 (1929).
42. 387 P.2d 667 (1963).
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maintenance, and operation of a segment of a highway. The owners of the
land sought to be taken complained that the commission was wholly with-
out authority to acquire lands for the purpose of constructing a check station
and facilities related to its operation. The commission claimed they did have
authority under the provisions of the state statute that reads as follows:

. . . the commission shall have the authority to acquire rights of
way by purchase or gift, and if such rights of way cannot be so
acquired, the commission shall have the authority to acquire rights
of way for state highways up to three hundred feet in width, and
where greater width is necessary for parking facilities, mainten-
ance, excavations, embankments or deposit of waste materials to also
acquire such greater widths as is reasonably necessary therefore,
by condemnation proceeds .... 43

The statute said only three hundred feet unless greater width is shown to be
needed for certain things. The width of the portions condemned finally
amounted to approximately 660 feet. In justifying this additional taking the
court said:

. . . we are not here dealing with an ordinary project for the con-
struction and establishment of state highways. In cooperation with
the Federal Government and the highway authorities, the commis-
sion has undertaken to construct, maintain, and operate a limited
access highway, as a segment of the National System of Interstate
and Defense Highways in keeping with standards designed to as-
sure adequate facilities for the safe, free flow of traffic, deemed by
Congress essential in the national interest and of critical importance,
and by our own legislature as 'necessary for the immediate preserva-
tion of the public peace, health, and safety, and for promotion of
the general welfare.' "... if a statute has in view an object of great
public utility it is entitled to a liberal interpretation in order to
carry out the evident legislative purpose." 44

The "protective" theory, like the "remnant" theory, has encountered cer-
tain opposition by the courts. The principal reason for the courts' reluctance
in accepting the application of this theory is the question of condemning
land that may not be for a "public use" and consequently be in violation of
either the state or Federal Constitution. Some states, as pointed out pre-
viously, to by-pass his constitutional barrier have passed amendments to their
state constitutions that allows condemnation in such cases. 45 But still lurking
in the background is whether the amendment to the state constitution will
be struck down by the courts because it is in violation of the fourteenth
amendment to the Federal Constitution. Therefore, for the "protective"
theory to have application, there must be either, or both, a provision in the
state constitution, limited in scope, that expressly provides for "excess con-

43. Supra n. 42 at 669.
44. Supra n. 42 at p. 673.
45. California, Michigan, Ohio, and Pennsylvania.
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demnation" or the court makes a liberal interpretation of the meaning of
"public use".

The third and last is known as the recoupment theory. The application
of this theory would allow the condemnor to condemn all land that sur-
rounds the proposed improvement site for the sole purpose of eliminating
the damage element and consequently, lower the overall cost of the public
improvement. After theimprovement has been completed, the parcels of the
various tracts or lots condemned that were not used, would be sold to private
persons and the proceeds from such sale would be applied to the cost of
the improvement. 46 According to the advocators of this theory, this would
allow states and municipal bodies to make public improvements they never
dreamed possible because one of the major expenses--question of damages
to remaining land-would not be present. 47

Although the theory ultimately would be financially advantageous to the
people, its sanction by the courts has been slow. The paramount reason for
the courts' concern, and justifiably so, is the same as that with the "pro-
tective" and "remnant" theories and that is, the fourteenth amendment to
the Federal Constitution that says that private property shall be taken only
for public use.48 In State v. Dawes49 the court pointed out three factors that
the issue of public use pivots on: " (1) That the proposed use is really a
public use; (2) that the public interests require it; and (3) that the property
appropriated is necessary for the proposed public purpose."5 0 It doesn't
require that one be skilled in the law to see that the condemning of land,
parcels of which will subsequently be sold to private persons, is taking for
public use. However, as discussed previously, the term "public use" has
taken on new perspectives and some courts have shifted the criteria from that
of "use by the public" to "advantage to the public."'51

The interpretation that "public advantage" or "public benefit" is synono-
mous with "public use" has provided the courts with new possibilities in
the field of excess condemnation. The Supreme Court of the United States
has unequivocally adopted the "public advantage" view. 52 When later con-
fronted with the question of excess condemnation the Court inferred from
the language used in United States ex rel. Tennessee Valley Authority v.
Welch that such would be allowed. 53 There, T.V.A. built a power dam cre-
ating a large reservoir, thus flooding a highway which afforded the only
reasonable means of access to a large area of mountanous land constituting
part of the watershed and lying between the reservoir and a national park.

46. Supra n. 8 at §7.5122 [3].
47. Supra n. 46 at p. 720.
48. U. S. CONST., amend. XIV. See City of Richmond v. Carneal, 129 Va. 388, 106 S.E. 405

(1921).
49. 66 Wash. Rpts. 2d 578, 404 P.2d 20 (1965).
50. Supra .n. 49 at p. 24.
51. Supra n. 10.
52. Supra n. 10; See Berman v. Parker, 348 U.S. 26 (1954).
53. Supra n. 33.
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A new road could have been built but its cost would not have been in pro-
portion to its value to the public. The T.V.A. finally decided that the best
thing to do was to acquire all land in the isolated area and add it to the
national park, making satisfactory financial adjustments to the respective
landowners and state authorities. All landowners consented with the excep-
tion of six who claimed that the commission did not have the authority to
condemn lands for such purpose under the T.V.A. Act. Their claim was
based on sections 4 and 25 of the Tennessee Valley Authority Act that says
the authorities can condemn property that it "deems necessary for carrying
out the purposes" of the act.54 District Court of the United States held
that the Act limited the T.V.A. to condemning land that would be used for
the dam and reservoir purposes. The Circuit Court of Appeals affirmed this
ruling. On certiorari, the Supreme Court of the United States reversed the
Circuit Court. The Court, when confronted with the question of condemn-
ing more land than would be needed for the proposed site of the reservoir and
dam, said: "In passing upon the authority of the T.V.A. we would do
violence to the fact were we to break one inseparable transaction into units.
We view the entire transaction as a single integrated effort on the part of
T.V.A. to carry on its congressionally authorized function."5 5 The Court,
without deciding this point, inferred that excess condemnation would be
constitutional when it stated: "The cost of public projects is a relevant
element . . . and the 'Government, just as anyone else, is not required to
proceed oblivious to elements of cost. . . . And when serious problems are
created by its public projects, the Government is not barred from making a
common sense adjustment in the interest of all the public .... "5 6

A case decided much later than the above adds proof to the fact that there
has evolved new thinking in this area of excess condemnation.5 T The facts
are essentially this: The Department of Public Works originally intended
to take the entire parcel of land of the owner for highway purposes but
during the course of negotiations for purchase of the parcel, the defendant
evinced a desire to retain a portion of the parcel. This portion was not to
be used for the highway itself but had utility related to the highway in that
it made for a better appearance, increased the sight distance, and improved
the drainage conditions. The plaintiff's engineers concluded that they could
construct the proposed highway without the portion which defendant de-
sired to retain. So, the plaintiff agreed to not take that portion if defendant
would waive severance damages. The defendant refused to sign the stipula-
tion. Thereupon recommendations were made to the commission to take all
the land which they subsequently did. The plaintiff contended that the pro-
perty taken was not pursuant to the Streets and Highway Code. The code
provided:

54. Supra n. 33 at p. 546.
55. Supra n. 33 at pp. 552-53.
56. Supra n. 33 at pp. 554-55.
57. Dept. of Pub. Works v. Lagiss, 223 Cal. App. 2d 23, 35 Cal. Rptr. 554 (1963).
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Wherever a part of a parcel of land is to be taken for state high-
way purposes and the remainder is to be left in such shape or con-
dition as to be of little value to its owner, or to give rise to claims
or litigation concerning severance or other damage, the department
may sell the remainder or may exchange the same for other property
needed for state highway purposes.58

The court in holding that the condemnation was for a public purpose em-
phasized that it was the character of the use and not the extent of the use
that was the criterion as to whether it was for a "public use" or not.59

CONCLUSION

In view of what has been discussed above, it would seem to be a war-
ranted conclusion that there will continue an ever-expanding growth of
excess condemnation.60 The dominating factors that will contribute to this
growth will be the result of liberal interpretations being placed on the
meaning of "public use" and, or provisions in state constitutions that pro-
vide for excess condemnation. The constant reoccuring need for public im-
provements in the way of highways and urban redevelopment and for the
public to derive the most socially and economically from the improvement
will afford the stimulus to perpetuate that growth.

58. Ibid.
59. Supra n. 57 at 564.
60. Supra n. 33; Berman v. Parker, 348 U.S. 26 (1954).
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