
WORKMEN'S COMPENSATION

D. MEADE FEILD*

During the survey period, both legislative and judicial activity in reference
to workmen's compensation was indeed sparse. At the judicial level, only
thirty-four decisions were handed down by the appellate courts. In the
general assembly, the three bills and the resolution, which were introduced,
failed to obtain sufficient support for enactment. The ebbing of judicial
activity seems appropriate and probably reflects the expertise of the board
which should lessen the need of judicial review, but the lack of legislative
activity is regrettable in view of the fact that the Georgia act is out of touch
with the times.

LEGISLATIVE

The resolution' which was introduced called for the creation of a "Senate
Workmen's Compensation Committee" with authority to do the following:
(1) make a comprehensive study of the workmen's compensation act, (2) to
recommend needed legislation, (3) and to hold public hearings. Of vast
importance was a direction to the Committee to reconcile differences of
opinion between labor and management as to amendments that were neces-
sary. Certainly the creation of such a Committee is an essential preliminary
to the modernization of the Georgia act and to bring about an accord be-
tween labor and management would not only be helpful, it would be a
miracle; but if the customary stalemate should develop, then it would
devolve upon the General Assembly to bring about a solution by making
a selection or enforcing a compromise. However, these are problems which
may arise in the future; the critical need is to get the project underway
immediately.

The various bills 2 that were introduced called for the amendment of
approximately thirty sections of the act and this alone is an excellent indi-
cation of the condition of the present law. In view of limitations on time
and space, only the more important proposals will be noted and any pos-
sible comment thereon must be curtailed. Although selection is difficult, it
would seem that a preferred list of such proposals would include the follow-
ing:

(1) To amend the definition of employer and employee so as to desig-
nate as employer various school systems, whether independent, consolidated
or area, and to designate as employees those who work for such systems.3

*Professor of Law, University of Georgia School of Law.
1. S. REs. 113.
2. S. B. No. 108; H. B. No. 245.
3. GA. CODE ANN. §114-101 (1956 Rev.).
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This expansion of coverage by definitional change may be necessary but
what is needed is to eliminate the constitutional prohibition against spend-
ing education funds for workmen's compensation. Until such prohibition
is eliminated, effective coverage of educational boards or systems may not be
effective.

4

(2) To provide that even though the employer and employee have elected
to come under workmen's compensation, nevertheless common law actions
may be maintained by the employees against the employer for damages on
account of personal injury or death when compensation could not be ob-
tained under the act. For example, an employee who suffers a work-con-
nected injury which results in disfigurement but which is not disabling can-
not obtain compensation. Under the proposal, if the injury resulted from
negligence on the part of the employer, the employee would be entitled to
obtain damages in a common law action. Such a proposal as to the right of
a common law remedy is at least logical, as the basis of workmen's compen-
sation is the exchange of compensation for damages, and in cases where
compensation may not be obtained then the action for damages should
be available.5 In this connection it should be noted that it is now being
ably argued that the exclusive nature of the right to compensation should
be entitled to both compensation and damages.6 Probably the best answer
to all such proposals is to elevate workmen's compensation to an adequate
level, so that the amount of compensation will be sufficient, and unlimited
medical services will be provided and an extensive rehabilitation program
will be initiated.

(3) To revoke the recent amendment to the act which permits the
claimant and the employer to engage in a typical compromise of a per-
sonal injury claim. This proposal should be made effective at the earliest
possible moment. The undesirable features of the compromise amendment
have been explored in the pages of this review.7

(4) To reduce the required number of employees in private employment
from ten to three. Currently, Georgia has the distinction of requiring a
larger number of employees than any other state except South Carolina
which requires fifteen." This is an honor which the State can dispense with.
The average industry that would be attracted to the State would qualify
regardless, and it is quite likely that all of them would prefer coverage. This
proposal necessitated a similar proposal in the "statutory employer" rela-
tion wherein the employees of intermediate and sub-contractors are per-
mitted to seek compensation not only from their own employer, but to go

4. Feild and Sanchez, Workmen's Compensation, 16 MERCER L. REv. 253 254-256 (1964).
5. See 2 LARSON, WORKMEN'S COMPENSATION LAW §65.20 (1961). The elimination of other

remedies is provided for in GA. CODE ANN. §114-102 (1956 Rev.).
6. See GHErr & GORDON, OCCUPATIONAL DISABILITY AND PUBLIC POLICY pp. 77-90 (1963).
7. Feild & Feild, Workman's Compensation, 17 MERCER L. Rrv. 271-272 (1965).
8. S. C. CODE §72-13 (1962).
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up the line and file a claim against others in the chain.9 Georgia has held 10

that when the claimant's immediate employer has less than ten employees,
he may not seek relief from the others, and this could easily be stretched
to require as many as ten employees in reference to any member of the chain
who is called on to pay compensation. The proposal adequately eliminates
such difficulties.

(5) To revoke in its entirety the provision" which gives to the employer
the right of subrogation against the employee when the disabling injury
was caused by a third party. Practically all states provide for subrogation
and this is also true of recent model acts. 12 However, it seems incongruous
for an insurer to make himself whole by obtaining a return of compensa-
tion, and any notion that such restitution is equitable overlooks not only
the "paid-for" role of the insurer but the fact that both damages and com-
pensation may be inadequate, and finally, the failure to use funds obtained
by subrogation as a factor in rate making makes any monies received by
subrogation a windfall. If, as between insurer and employee, equitable
principles support a windfall, the insurer is not the person to receive it.

(6) It was proposed by a series of amendments to increase the amount
of compensation to which an employee may be entitled. In view of the
fact that the benefits provided for by the Georgia act are among the lowest
in the nation, the modest proposals should be readily enacted. Significant
is the proposal to provide additional benefits for each dependent child
under eighteen and for each handicapped child. It was also proposed that
the board should be authorized to order the payment of compensation on
a bi-monthly basis and that the grounds for authorizing a lump-sum set-
tlement should be based on a finding by the board that funds were needed
to liquidate secured indebtedness incurred prior to the accident, or that
state or federal benefits paid to the employee will be affected. It is general-
ly held that lump-sum settlements should be narrowly confined and this pro-
posal seems to accomplish such purpose.

(7) To make joint employers both jointly and severally liable for work-
men's compensation and to provide for contribution among such employ-
ers.

(8) To add a section to be designated section 114-616 which will require
all persons issuing insurance on workmen's compensation liability to file
with the board all agreements relative to such insurance, and for a failure to
do so, the board may assess penalties and revoke permits.

(9) To provide that when an award of the board is not appealed and
more than a year has elapsed since its rendition, a judgment on such award

9. GA. CODE ANN. §114-112 (1956'Rev.).
10. Hale v. Kendrick, 95 Ga. App. 348, 98 S.E.2d 65 (1957).
11. GA. CODE ANN. §114-403 (Supp. 1965). The right extends not only to the cause of

action against the third party but places a lien on payments that are made.
12. See, Workmen's Compensation and Rehabilitation Law §11, prepared by the Coun-

cil of State Governments (1965).
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shall not be rendered until a hearing has been held by the board and a
finding made that there has been no change of condition. It is difficult to
determine what will be acomplished by this proposal as the judgment should
include only the amount of compensation which is past due and a change
of condition award cannot have a retroactive effect.

(10) Two new crimes were proposed. The failure of an employer to
keep fully insured or to qualify as a self-insurer, or the failure of an in-
surer to file the necessary reports and agreements were declared to be
misdemeanors.

These proposals seem to indicate that Georgia's present act is basically
deficient, and it may be assumed that unless action is taken to elevate the
program to a position where it will be in accord with original purposes,
then the problem of industrial injuries will be taken over entirely by the
federal government.

THE EMPLOYMENT RELATIONS

(a) Public authorities
In Richmond County Hosp. Authority v. McLain,13 the question was raised

as to whether a hospital authority is an employer within the terms of the
workmens compensaton act so that an employee would be. entitled to an
award for disabling injuries which resulted from a work-connected injury.
The definition of public employer includes "the State of Georgia and all
departments thereof, each county within the State, any municipal corpora-
tion within the State and any political division thereof .... -14 GA. CODE

ANN. section 114-10915 (1956 Rev.) extends coverage in public employment
by denying the right of rejection to municipal corporations and political
subdivisions of the State and the employees of such corporations and sub-
divisions. Consequently, in order to obtain compensation, it would be neces-
sary for the claimant to establish that an "authority" was within the mean-
ing of political division or subdivision or probably a municipal corporation.
In view of the fact that workmen's compensation is remedial and entitled
to a liberal interpretation, and the further fact that the meaning of politi-
cal division or subdivision is rather vague, an award of compensation would
require merely a routine performance by the average court. Unfortunately,
however, authorities are created for the purpose of obtaining funds without
violating the constitutional debt limitations on public indebtedness,' 6 and
hence the classification of authorities as political divisions or subdivisions
would endanger their basic purpose. Faced. with the choice of possibly

13. 112 Ga. App. 209, 144 S.E.2d 565 (1965).
14. GA. CODE ANN. §114-101 (1956 Rev.).
15. GA. CODE ANN. §114-109 (1956 Rev.). In the orginal compensation act of 1920, the

language describing public employers was identical in both the definition section and
the compulsory coverage section. GA. LAWS, 1920, §§2, 8. The change in language oc-
curred apparently in the codification of 1933.

16. 3 ENCYCLOPEDIA OF GEORGIA LAW §1, at pp. 3-4 (1961).
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terminating the money raising function of authorities or of denying com-
pensation, the court decided to safeguard the former, but in doing so urged
that the resulting dilemma was a "matter that addressed itself to the legis-
lative rather than the judicial branch of the government."

(b) Independent contractor
In Sears, Roebuck & Co. v. Poole,"v the employer's display manager pro-

cured the deceased and other electricians through a union office, and had
the authority to discharge them if their work was unsatisfactory. The
electricians were under the supervision of the display manager and were
paid at the rate of $5.50 per hour for the actual number of hours worked.
The deceased, used material furnished by the employer when it was avail-
able, and when the employee did not have such material, it was furnished
by deceased. The deceased submitted weekly bills for the hours he worked
and the materials he had furnished. Prior to his heart attack, deceased had
been working in the maintenance department and was directed to help an-
other electrician hang some flourescent light fixtures at another place in the
store. The court held that such evidence authorized a finding by the board
that the deceased was an employee under the provisions of the compensa-
tion act. The test generally applied in order to determine whether a work-
man is an employee or an independent contractor is whether the "control
of employment gave, or the employer assumed the right to control the
time, manner, and method of executing the work as distinguished from
the right merely to require certain results in conformity with the contract."
In determining status, it is not necessary that the employer actually exer-
cise control, but merely the right to do so is sufficient.1 8 As the various
factors are distinctly variable, the "determination is difficult and the line of
demarcation close." As the compensation act contains no reference to inde-
pendent contractors and as such relationship was picked up by the court
from the common law of master and servant, it would seem appropriate
that such exemption from coverage should be narrowly defined by legisla-
tion so that the great bulk of what is usually classed as the relation of
principal-independent contractor would be subject to the act.

ARIsING OUT OF AND IN THE COURSE OF THE EMPLOYMENT

The Georgia act requires that in order to sustain an award of compensa-
tion, the injury must arise 'in the course of" and "out of" the employ-
ment.19 Usually, the expression 'in the course of" is construed as referring
19. GA. CODE ANN. §114-102 (1956 Rev.).
to the time and place of the accident, whereas "arising out of" is construed
as referring to source or course of the accident.

(a) In the course of: (1) Deviations and wilful misconduct. In Smith v.

17. 112 Ga. App. 527, 145 S.E.2d 615 (1965).
18. Bituminous Cas. Corp. v. Wilkes, 77 Ga. App. 764, 49 S.E.2d 916 (1948).
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Liberty Mut. Ins. Co.,fo the claimant's husband was employed as a tractor-
trailer driver on a freight run between Atlanta, Georgia, and Asheville,
North Carolina. On the day in question, the husband was killed in an ac-
cident when the vehicle he was driving went off the left side of the road
at a spot near Braselton, Georgia. In the opinion of a state patrolman
who testified at the hearing, the accident was caused by the driver's falling
asleep. The accident occurred on Highway 124, which was not the ap-
proved route of the employer or the Interstate Commerce Commission. The
driver intended to have a date with a female at a point on ,the approved
route some distance ahead, and although the route upon which the acci-
dent happened was four miles shorter, evidence was conflicting as to which
route was safer. The driver had been instructed by the employer to only
use the approved route. An award of compensation by the board was
reversed by the Superior Court, and on error to the Court of Appeals, the
defendant urged the following grounds in support of the judgment:

(1) The driver, at the time of the accident, was in the position of a
"stranger to his employer, or a trespasser on the truck" in that he was
violating a Federal statute by failing to travel the route approved by the
Interstate Commerce Commission. The court ruled that such a deviation
did not, as a matter of law,21 take the driver out of scope as he was perform-
ing the very act for which he was employed. As a matter of fact, according to
the court, even if taking the prohibited route was for a personal purpose,
the employee was still attending to the employer's business. 22

(2) An award was demanded for the defendant on the ground that if
the employer is not where he may reasonably be expected to be, there is
no presumption that his death arose in the course of the employment. The
court pointed out that there was no need for such a presumption except
in cases of unexplained death and in the present case it was undisputed
that death occurred on the highway while the deceased was en route to his
proper destination.

(3) It was also contended that in view of 'GA. CODE ANN. section 114-105
(1956 Rev.) which provides that no compensation will be allowed when

the accident is due to the employee's wilful misconduct or grows out of his
wilful failure to perform a duty required by statute, that the violation
of the penal statute by the deceased was covered by such provision, and
hence compensation could not be awarded. The court noted however that

20. 111 Ga. App. 616, 142 S.E.2d 459 (1965).
21. In Jones v. City of Pembroke, 220 Ga. 213, 138 S.E.2d 276 (1964); it was held as

matter of law that a municipal officer, when killed in making arrests outside the
corporate boundary was not within the scope of the statutes prohibiting the em-
ployee from working beyond the city limits. This case was relied on by defendant but
distinguished doubtfully by construing the statute as prohibiting any service by the
officer beyond the boundary. For a comment on the Jones case, see Feild and Feild,
supra n. 7, 279-280.

22. The court also noted the distinction between prohibitions defining ultimate work to
be done and prohibitions as to method and classified the present case as relating to
method.
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a violation must be the proximate cause of the injury and the burden
of proof is on the one who claims the exemption. The case was then dis-
posed of by a ruling to the effect that even though the board found that
the violation of the employer's instruction was not the proximate cause
of the injury, there was no finding as to the violation of the Federal crim-
inal statute23 and the case was remanded to the board for further findings.2 4

(b) Arising out of: (1) Heart attacks. In Burson v. Howell25 the evi-
dence tended to establish that the employee, upon arrival for work, walked
about a 100 yards, sat down, and fell over and was dying or already dead
when a physician reached him, and that the cause of death was a coronary
occlusion. Medical evidence was introduced which tended to establish
a causal relation between the exertion and the heart attack. On appeal, the
issue presented was whether under the 1963 amendment of the definition
of injury such evidence was sufficient to support a finding that the exertion
contributed to the death. The amendment in question added to the defini-
tion of injury a provision to the effect that heart attacks were not to be
included unless it was shown by a preponderance of competent evidence
that it was attributable to the performance of the employee's usual em-
ployment. The court held that before the amendment a claimant had to
establish his claim by a preponderance of the evidence and consequently
the amendment added nothing. In other words, the question of prepon-
derance is a matter which rests with the fact finder and the board's de-
termination was final if supported by any evidence. At most, according to
the court, the amendment merely made explicit in the compensation act
the law that already existed in judicial decisions, and as the evidence in the
present case would have been sufficient to support an award before the
amendment, it is sufficient thereafter.2 6

(2) Any evidence rule. In two cases, Borden Foods Co. v. Dorsey 7 and
Liberty Mut. Ins. Co. v. Skinner,28 both of which were decided during the
survey period, even though the employee was obviously in the course of
the employment, a finding by the board that there was a failure to estab-
lish that the injury arose out of the employment was supported by the evi-
dence and a judgment by the Superior Court awarding compensation was
reversed. In Borden, the employee arrived at the employer's plant at the
proper time and while walking down an aisle marked off on the floor, as

23. 49 U.S.C.A. §322.
24. At times, the implementing of the defense of wilful misconduct has left much to be

desired. For comments, see 17 MERCER L. REV. 270, 281-282; 16 MERCER L. Rav. 253,
257, (1964).

25. 112 Ga. App. 675, 145 S.E.2d 718 (1966).
26. In its opinion the court referred to a similar holding in Sears Roebuck and Co. v.

Poole, 112 Ga. App. 527, 145 S.E.2d 615 (1965) which is a survey decision. The judi-
cial treatment accorded the amendment was predicted in the pages of this review. See
Feild and Richardson, Workmen's Compensation, 15 MERCER L. REv. 229, 233-234
1963).

27. 112 Ga. App. 838, 146 S.E.2d 532 (1965).
28. 111 Ga. App. 562, 142 S.E.2d 326 (1965).
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she was proceeding to her place of work, she fell to the floor-"just as
though she might have fainted or a muscle gave way or something like
that and she kind of went down." This evidence was deemed sufficient to
support a finding that the claimant had failed to establish that the injury
was work-connected. In Skinner, the claimant's work consisted in taking
off full bobbins and replacing them with empty ones, which required him
to pull a frame down by putting one foot on a lever some fifteen inches off
the floor and pushing down. On the day in question, the employee col-
lapsed while working from what was later diagnosed as a complete fracture
of the leg near the hip. He had suffered at some previous time a non-dis-
placed or line fracture, and according to medical testimony, a leg with
such a fracture could be used for three or four weeks before the fracture
became complete. The claimant testified that just prior to his collapse; one
of the frames was difficult to push, and in doing so he had felt a stinging
sensation in his leg. A fellow employee testified that he had worked the
same frame at. the same time and had not found it hard to push down.
It was also in evidence that the claimant, on a recent evening, had found
the plant gate closed ,and had gone over the top of an eight foot fence,
and in doing so had fallen and hurt his leg. A doctor testified that the
fracture was more apt to be caused by the fall than by the push on the
frame. In its opinion the court observed that the burden of establishing a
causal connection was on the claimant but it seems to be no more than
a situation where a finding either way by the board would be unassailable
by virtue of the "any evidence" rule.

AGREEMENTS AND SETTLEMENTS

Collection of Awards

Most of the claims for compensation are handled by means of an agree-
ment between the parties, and a contest rarely reaches either the board or
the courts. 29 GA. CoDE ANN. section 114-106 (1956 Rev.) encourages such
29. 2 LARsoN, WORKMEN'S COMPENSATION §82.00 (1961).
agreements, but requires that the amount of compensation and the time and
manner of payments must be in accord with the act.30 This section also
provides that the-agreement shall be filed with the board, and that no agree-
ment shall be binding until approved by the board. If the observation is
correct, that the success of a compensation statute depends on the adequacy
of the machinery for disposing of undisputed claims rather than the suf-
ficiency of procedure provided for settling contested claims,3 1 then the
fact that a series of rather tough cases arose during the survey period in

80. GA. CODE ANN. §114-106 (1956 Rev.). Apparently, much difficulty with agreements
has arisen in those states where the agreement may play the role of a compromise.
After an investigation of such compromises, some states have revoked the agreement
method of determining claims. The language of the Georgia act seems sufficient to
prevent abuse.

81. 2 LARSON, supra n. 29, §82.10.
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reference to the effect of agreement-settlements would indicate that the
Georgia system is not only faced with the possibility of failure but that it
is in need of a transfusion representing a mixture of board regulations plus
a generous amount of judicial innovating. Surely from the survey decisions
there is a strong indication that an excellent mixture has been prepared,
and the transfusion has begun.

In American Mut. Liab. Ins. Co. v. Chandler,s2 the claimant suffered a
work-connected injury to his back and the parties entered into an agree-
ment for the payment of compensation, the agreement to run until terminat-
ed in accordance with the terms of the compensation act. Subsequently,
the employer filed an application with the board for a hearing on the
ground that the claimant had returned to work but had refused to sign
final settlement receipts.33 The hearing was held on November 20, 1963,
before a deputy director who, on December 3, 1963, issued the following
findings and order: claimant returned to work on June 17, 1963, and has
worked for several shipping companies, yet at times his back has inter-
fered with his work; that since returning to work claimants weekly wages
have been higher than before the accident; that claimant underwent a
change of condition on the day he returned to work, and the insurer is
authorized to cease the payment of compensation as of June 17, 1963. No
appeal was taken from this order, but about a year later, a second hearing
was conducted before a deputy director at the request of the claimant and
an award denying compensation was issued based on the fact that claimant
had not established a change of condition since the hearing on November
20. On appeal to the board, the deputy director was reversed and an
award was entered for the claimant. The reversal was based on the fact that
the award of December 3, which resulted from the hearing on November
20, did not state or find that claimant had recovered butthat he was now
earning higher weekly wages and hence was not entitled to compensation.
Consequently, such award was not res judicata as it was not based on a change
of condition, and this left the original agreement in effect which placed
the burden of proof on the employer. The superior court affirmed the award
of the board and on error to the Court of Appeals it was contended that
the board order was based on an erroneous conclusion of law by ruling
that the burden to show change of condition was on the employer. The
Court of Appeals affirmed the board's award and in doing so it stated the
following principles which are applicable to agreements: (1) a board-ap-
proved agreement conclusively establishes that the claimant has suffered a
a compensable injury, and such agreement must be complied with until it is
superseded by a new award; (2) until it is so changed or modified, it has
the same force and effect as the "decision or judgment of any other tribunal
known to our jurisprudence"; (3) the compensation act contains no pro-

32. 112 Ga. App. 574, 145 S.E.2d 816 (1965).
33. See BOARD R. 25, Form No. 20, GA. CODE ANN. Title 114, 91 (Supp. 1965).
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vision which automatically cancels an award of compensation, but it does
make ample provision for a review based on change of condition; (4) Rule
1734 of the board was adopted pursuant to and in accordance with the
right to modification of an award based on change of condition, and the
applications for modifications must "state specifically the nature and ex-
tent of the alleged change of condition". In addition, Rule 17 was subjected
to a careful analysis, and although the rule at times contains rather broad
language, the court's interpretation seems indeed accurate, and in fact, the
total opinion of the court has rendered an excellent service in bringing, in
a large measure, legal clarity to settlements and agreements.

In Nationwide Mut. Ins. Co. v. Hamilton,-- the claimant and the em-
ployer entered into an agreement which was approved by the board and
which recited that the claimant had received an injury to his head. In
November, 1962, about a year after the first agreement, the board approved
a second agreement which called for the payment of compensation for one
hundred weeks after March 1, 1962. The second agreement referred to the
first agreement and stated that the claimant "lost the following member:
50% of the right arm." In June 1963, the claimant requested a hearing to
show cause why payments should not be resumed under the first agreement,
and, as a result of such hearing, the board reinstated the first agreement as
controlling. The Court of Appeals, in affirming a judgment for the claim-
ant, noted that the original board-approved agreement could only be modi-
fied by a change of conditions proceeding, or possibly by a second board-
approved agreement which stipulated facts showing that there had been
a change in condition, and consequently, as the second agreement was not
related to change of condition, the original agreement was still in force.30

This case, which accords with the Chandler decision, adds a rule to the
effect that a board-approved second agreement, in .order to effect a prior
agreement, must contain stipulations which show a change in condition.

In Employers Liab. Assur. Corp. v. Whitlock,37 the claimant suffered a
work-connected injury and thereafter the parties entered into a board-ap-
proved agreement for the payment of compensation. On two separate occa-
sions, when the claimant returned to work, a supplemental agreement was
signed which recited that liability for temporary total disability ended when
the claimant returned to work. Each time that claimant was not able to
work, a new agreement as to the existence of total disability was executed.
On the last time that claimant returned to work, he was discharged be-
cause he could not do the heavy work which was his normal employment.
Now, without either wages or compensation, the claimant applied for a

34. BOARD R. GA. CODE ANN. Title 114, 89 (Supp. 1965).
35. 112 Ga. App. 452, 145 S.E.2d 645 (1965).
36. The employer urged that a medical report contained in the record of the case showed

that claimant's condition had changed since the original agreement. The court ob.
served that there was nothing in the record to show that the medical report was con-
nected with the second agreement.

37. 111' Ga. App. 440, 142 S.E.2d 77 (1965).
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hearing based on change of condition. The hearing resulted in an award
of compensation based on total disability and this was affirm-ed by the
Court of Appeals. In disposing of the supplementary agreements which
recited that liability had ceased, the court ruled that even though such
agreements were approved by the board, their only effect was to show that
while the claimant was employed at his usual wage, there was no liability
for disability payments. It was also decided that the duty to pay comlpensa-
tion began on the day of the discharge and not on the day the request for
a hearing was filed, and as the original agreement was still in effect, the
burden to show a change in condition was on the employer. 38 The case
adds the proposition that a supplementary agreement that claimant has
returned to work and that his disability has ceased only means that the
duty to pay compensation under the original agreement has merely been
suspended so long as the claimant is receiving his regular wages.

In Taylor v. Sunnyland Packing Co.,39 the facts are similar to Whitlock
in that, after signing an agreement, the claimant returned to work on
several occasions but due to a recurrence of his work-connected disability,
found it necessary to stop. Similar supplementary agreements were entered
into when the claimant returned to work or found it necessary to discon-
tinue. Finally, the employer filed with the board a final settlement receipt
signed by the claimant which recited the total amount of compensation
($564) which had been paid including a payment of twenty-four dollars

made on the date of the receipt, and that such payments were in final
settlement of all claims for compensation and that claimant's disability had
ceased. Although the settlement receipt was filed with the board it was
never approved, and no application for a change in condition proceeding
was ever made.

At this juncture, the instant case arose upon the filing in the superior
court of an application for judgment against the employer for compensation
accruing under the original agreement. The answer of the employer al-
leged that all payments accruing up to the time the employee returned to
work were fully paid, and that employee continued to work until he was
discharged for cause. Both the employer and employee made motions for
summary judgment based upon pleadings, affidavits and certified copy of
all records from the board. By amendments, the employee reduced the
amount alleged to be due from $1,800 to $1,299.90. The motion of the em-
ployer was granted and in the Court of Appeals the judgment was reversed.
The court relied on the Hamilton and Whitlock decisions, noting in the
cause of its opinion, that the original agreement was res judicata, and
nothing had happened to change its effect. The significant phase of the

38. There was medical testimony in the record that the claimant was able to do light
work but the court held that the finding of total disability was adequately supported
by claimant's own testimony and the fact that the employed had never offered light
work which claimant could perform.

39. 112 Ga. App. 544, 145 S.E.2d 587 (1965).
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opinion is the outline of procedure to be followed when an application for
judgment is filed in the superior court and a dispute arises as to the amount
due. It was noted that a determination as to credits the employer might
be entitled to could only be determined by the board. In view of the posi-
tion of the present case, the superior court should enter judgment upon the
basis of a certified copy of the award, less any credits admitted by the
claimant. If the employer believes that he is entitled to additional credits he
should file an application with the board for a determination, and if the
board awards an amount which is other than that for which judgmcnt has
been rendered, the employer may have the judgment modified by filing
a certified copy of the award with the court. Authority for such procedure
in collecting an award is contained in GA. CODE ANN. section 114-711 (1956
Rev.) 40, but the court's decision adds essential clarity to the language of the
act.

In three other cases decided during the survey period, problems in con-
nection with collecting an award were presented.

In Nation v. Pacific Employees Ins. Co.,41 the claimant brought an action
in the superior court seeking a judgment for payments due under a board
approved agreement entered into in 1957. The employer filed an answer
in which it was alleged that claimant had returned to his regular duties and
his regular wage and had no further disability; that a supplemental agreement
and a final settlement receipt were filed with the board; and that claim-
ant's employment was terminated because the modernizations of the plant
had resulted in a reduction of personnel. There was nothing to show that
the settlement receipt was approved by the board. In the light of Whitlock
and Chandler, the Court of Appeals held that the trial court erred in over-
ruling the claimant's motion to strike such defenses. It was also held that
the trial court erred in sustaining defendant's general demurrer on the
ground that any cause of action which is alleged'to have arisen more than
seven years previous was barred by law. GA. CODE ANN. section 110-1001
(1959 Rev.)42 provides that a judgment shall become dormant seven years
after its rendition unless execution had been issued and entered on the
general docket. The court pointed out however, that even though language
was frequently used that referred to a board approved agreement as having
the attributes of a judgment this was merely to give the agreement the ef-
fect of-res judicata, and such language did not bring the agreement within
the mean of the CODE section. Finally, the court observed that the right of
action on such agreement was given by statute43 and the statute did not
prescribe a period of limitation.44

40. GA. CODE ANN. §114-711 (1956 Rev.).
41. 112 Ga. App. 380, 145 S.E.2d 265 (1965).
42. GA. CODE ANN. §110-1001 (1959 Rev.).
43. GA. CODE ANN. §114-711 (1956 Rev.).
44. The court observed that even though it was not deciding what period was applicable

to actions on such agreements, it should be noted that GA. CODE §3-704 (1962 Rev.)
provided that actions accruing under statutes must be brought in twenty years.
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In Colbert v. Fireman's Fund Ins. Co.,45 an action filed by a claimant in
the superior court to obtain a judgment in order to collect an award was
given brief treatment. The record indicated that the claimant was given
an award for partial incapacity, but failed to disclose the percentage of dis-
ability or the average weekly wages claimant was able to earn thereafter,
consequently the refusal of the superior court to enter a judgment was
affirmed by the Court of Appeals. Apparently, from the condition of the
record, it was impossible for the court to make the necessary determina-
tions in order to give a judgment enforcing the agreement, yet it seems
unfortunate that a compensation claim should be jeopardized by the inept-
ness of a branch of the government which is charged with the duty of pre-
paring an adequate record.

In Carpenter v. Newcomb DeVilbiss Co.,- 6 an administrator filed an
action in superior court to recover unpaid installments of workmen's com-
pensation. The employer claimed a set off against such installments of the
amount paid in settlemedt of a judgment obtained by the employee against
a third party based on his right of subrogation. The Court of Appeals denied
the set off on the ground that the section which provides for an action on
an award does not provide for notice or hearing in the superior court. Hence
if the employer is entitled to credits by way of subrogation, the remedy lies
tinder 'GA. CODE ANN. section 114-715 (1956 Rev.) 4 7 and must be pursued
before the board. If the board should revoke or modify the award, then the
superior court should modify the judgment accordingly.

In the light of these survey decisions, it would seem that the transfusion
so badly needed for agreements, settlements and collections has not only
begun, but is about complete.

MODIFICATION oFAWARDS

Even though the award of the board is frequently referred to as possess-
ing the quality of res judicata, under the Georgia act the board may, on
the basis of change in condition, review any award or settlement, and in-
crease, decrease or terminate the compensation previously awarded or agreed
upon.48 In Aetna Cas 2. Sur. Co. v. Dunagan,49 the claimant suffered a work-
connected injury to her back and was examined and treated by a physician
but no diagnosis was made. She returned to work and was provided with
light jobs, but soon returned to the hospital because of pain in her back
and legs. At the hospital a myelogram was performed which showed normal-
cy and she was again examined by physicians whose findings revealed no

45. 112 Ga. App. 187, 144 S.E.2d 470 (1965).
46. 111 Ga. App. 472, 142 S.E.2d 381 (1965).
47. GA. CODE ANN. §114-715 (1956 Rev.).
48. GA. CODE ANN. §114-709 (1956 Rev.).
49. 111 Ga. App. 801, 143 S.E.2d 423 (1965). For the first trip of the case to the Court of

Appeals, see Dunagan v. Aetna Gas. & Sur. Co., I10 Ga. App. 302, 138 S.E.2d 448
(1965).
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evidence of orthopedic or neurological findings. Nevertheless the employer
entered into an agreement to pay her compensation and the agreement
was approved by the board. Thereafter, the employer filed application for
a hearing to determine change in condition of the claimant. At the hearing,
the employer introduced medical evidence which consisted of the reports
of various doctors who had examined claimant over a two year period, and
such reports were in accord that they could find no evidence of physical
disability from a neurological standpoint. There was evidence however
that the claimant was complaining of the same difficulties at the time of the
hearing that she complained of at the time of the agreement. In affirming a
judgment awarding compensation the court observed that the medical testi-
mony was not sufficient to show change in condition as it was the same
as the medical testimony before the agreement, and further, the testimony
of claimant of pain and suffering was identical with her statements as the
time of the agreement, and therefore, if her injuries were valid and com-
pensable at the time of the agreement, then they are equally so at the time
of the hearing since there is no evidence to show change of condition.
Actually, the ruling is to the effect that change in condition must be a
change which occurs after the award and before the hearing, and if the
claimant was never injured, the first award remains res judicata as it
would be imposible to ever show change in condition. Certainly their con-
clusion is logical and seems to flow from a reasonable interpretation of the
act but the end result is undesirable and seems to place entirely too much
emphasis merely upon form.

Somewhat the reverse of the situation in the previous case may be possi-
ble. For example, in Magnus Metals Div. v. Stephens,50 it'was held that
a change in condition may not be be established by showing that the previ-
ous award or agreement rated the percentage of disability as less than was
actually suffered or even erroneously denied the claimant compensation
entirely. This, again, is overly formal, but here such formality is to the
disadvantage of the employee rather than the employer.

In Turner v. American Mut. Liab. Ins. Co.,-" in a change in condition
hearing, the board found that claimant was only partially disabled and was
capable of doing selective type work and that the claimant had unreason-
ably refused such work when it had been offered her. Hence compensation
was denied, but the board retained jurisdiction until the claimant accepted
the tender of selective work. Thereafter, at a hearing to determine change
in condition requested by claimant, testimony was introduced to the effect
that the claimant had accepted such work but was forced to quit because
of her injury. Medical evidence was introduced by the employer which
tended to establish that claimant had not undergone a change in'condi-
tion, and that she was still able to do selective work. The superior court

50. 111 Ga. App. 448, 142 S.E.2d 123 (1965).
51. 111 Ga. App. 565, 142 S.E.2d 329 (1965).
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remanded the case to the board for specific determinations as to the nature
of the work tendered claimant and whether she made a good faith effort
to do the job. Both findings were adverse to claimant. The Court of Ap-
peals affirmed a judgment denying compensation in view of the specific
provisions contained in GA. CODE ANN. section 114-407 (1965 Rev.) 52 which
makes such unreasonable refusal a bar to compensation. Certainly a basic
purpose in workmen's compensation is to return the injured workman to
productive employment as soon as possible, and the rule in reference to
selective type work helps to accomplish this purpose.

BENEFITS

(a) Computation. In Pittsburgh Plate Glass Co. v. Bailey,'3 the claimant

who was receiving compensation for total disability, returned to work, and
at such time he requested a hearing on change in condition and to estab-
lish the disability of a specific member. After the hearing the board made
an award in which it found that total disability had ceased and that claim-
ant had suffered a 40% loss of use of the right leg, and ordered that the
employer pay claimant compensation at the rate of $37 per week for one
hundred weeks (ten weeks of total disability under GA. CoDr ANN. secion
114-404 (1956 Rev.) and ninety weeks under GA. CODE ANN. section 114-
406[0] (1956 Rev.), or until a change in condition, and the employer was
to be credited for all weeks previously paid. This award was affirmed by the
full board and the superior court and on appeal to the Court of Appeals
it was contended by the employer that the award was erroneous because
it reduced the time period for the payment of compensation by forty per
cent when actually the amount to be paid should have been reduced by
forty per cent. At least one case, Liberty Mut. Ins. Co. v. Holloway,54 de-
cided the question contrary to the employer's contention. After an analysis
of relevant decisions and code setions the Court decided not to follow
Hollaway and adopted the contention of the employer. In order to do so,
it was pointed out that the decision in Hollaway stood alone at the time of
its rendition without precedent to support it and "except for Code section
114-406, 55 no provision of the act" vests the board with "power arbitrarily
to increase the weekly compensation payment by shortening the period
of payments." Moreover, according to the court, to increase weekly pay-
ments would subject the employer to possible liability beyond the terms
of the act, in that the claimant might undergo a change in condition which
might amount to a dimunition in the amount of the payment, but the
award for the lesser amount would not have a retroactive effect.5 6 In addi-
56. GA. CODE ANN. §114-709 (1956 Rev.).

52. GA. CODE ANN. §114-407 (1956 Rev.).
53. 111 Ga. App. 609, 142 S.E.2d 388 (1963).
54. 58 Ga. App. 542, 545 (2), 199 S.E.2d 334 (1938)
55. GA. CODE ANN. §114-406 (1956 Rev.).
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tion, it would seem that Hollaway might offend the basic policy of protect-
ing the employee over as long a period as possible by lesser weekly payments.
On the other hand, it would seem that a greater degree of flexibility in de-
termining the amount and time of payments should be vested in the board
in all instances of partial disability. Any probable harm in such instances to
either employer or employee is largely speculative. Incidentaly, the deci-
sion "not to follow" Hollaway leaves for the attorney the impossible task
of attempting to determine the meaning and influence of a decision thus
categorized.

(b) Death benefits. Indubitably, much of the law of domestic relations
is inextricably interwoven with workmen's compensation, and in most of the
cases where such problems are presented, the factual content is nothing
less than fabulous. The case of United States Fid. & Guar. Co. v. Dunbar57

is an excellent example. In this case there were two sets of claimants, one
of which was Ricky Pelletier who was. the natural son of Dunbar, the de-
ceased employee, and the other set consisted of a person who claimed to be
the wife of the deceased, and two children of such person, who would be
step-children.

Originally, Ricky's mother married Pelletier in 1956 and was divorced
from him in 1959. Immediately after the divorce she married Dunbar, the
deceased employee, and was divorced from him in March 1960. She re-
married Pelletier in May 1960. Ricky was born in August 1960 and Pelle-
tier began proceedings to adopt Ricky in October 1960 and obtained a
temporary order of adoption in December 1960, and a final order of adop-
tion on October 27, 1961. Dunbar died on October 26, 1961.

In March 1961, the deceased, Dunbar, divorced Ricky's mother and
married the claimant, Mrs. Newton. The deceased obtained a divorce from
Mrs. Newton in September 1961, and she promptly remarried. In March
1962, the decree of divorce between Mrs. Newton and the deceased, at the
same term at which it was granted, was vacated and set aside ex parte, upon
the petition of Mrs. Newton on the ground that the deceased had obtained
the divorce by fraud.

Under these facts, the first task for the court was to determine whether
the judgment setting aside the divorce decree between Dunbar and Mrs.
Newton was void. If it was void, then the court was to decide at what time
voidness occurred. The court decided that the judgment was void on the
ground that the adverse party was not given notice of nor heard Jn the
proceeding. In reaching this conclusion it was decided that a surviving
spouse could bring a proceeding to have a divorce decree vacated if some
property right was involved and that a claim to workmen's compensation
was such a right. Further, as the basis for vacating the divorce decree was
extrinsic fraud, the judgment is voidable and not void, and hence the status
of the parties as divorced existed when the death of the employee occurred

57. 112 Ga. App. 102, 143 S.E.2d 663 (1965).
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and the right to benefits is fixed as of this time. Consequently, at least as
to this point, the conclusion of the board that Mrs. Newton and the two
children were not entitled to benefits was correct.

As for Ricky, it was contended that he was not a dependent of the
deceased because on the date of the accident he was in fact dependent on
Pelletier, his step-father, who had obtained an interlocutory order to adopt
him. In answer to this contention, it pointed out that children under 18
are conclusively presumed to be dependent upon a natural parent,58 and
that this relationship is not altered until the date of a final order of adop-
tion, which, in this case, came after the right to compensation had accrued.
The contention was also made that if such a conclusive presumption does
arise, there is a similar one of dependency as to the step-father, and the
only way to resolve these conflicting presumptions would be to use actual
dependency as the test. This contention was disposed of by observing that
the step-father was still very much alive and no presumption as to him
could be raised. Finally, it was insisted that Ricky's dependency at least
terminated at the time of the final order of adoption. This conclusion was
answered by the observation that dependency was determined as a matter of
law and did not change except upon the happening of events expressly pro-
vided by the act for such purpose.

Consequently, Ricky will receive compensation until he is eighteen.59

PROCEDURE

(a) Time Limitations: Notice and Claim Periods. Subject to certain
exceptions, the Act provides that compensation shall not be awarded unless
notice of the accident is given to the employer within 30 days from the
accident 6° and that the right to compensation is forever barred unless the
claim is filed within one year from the date of the accident. 61 It is also pro-
vided that such limitations as to time are not applicable to any person who
is mentally incompetent if such person has neither a guardian or trustee.6 2

In Petteway v. Continental Cas. Co.,63 the claimant suffered a work-con-
nected injury in 1959. No notice was given to the employer within 30 days
and a claim was not filed with the board until November 6, 1963. The
superior court affirmed a judgment denying compensation and in the Court
of Appeals the claimant contended that his mental condition tolled the
running of the statutes. According to the court, the test as to whether the

58. GA. CODE ANN. §114-414, (1956 Rev.).
59. The court reached their conclusion by construing GA. CODE ANN. §§114-413, 414 to-

gether. The idea that the workmen's compensation act must be given a liberal in-
terpretation was also mentioned.

60. GA. CODE ANN. §114-303 (1956 Rev.).
61. GA. CODE ANN. §114-305 (1956 Rev.).
62. GA. CODE ANN. §114-306 (1956 Rev.). The section contains similar protection for

minors and tolls the statute as to those who waste time in bringing an action against
a defunct corporation.

63. 112 Ga. App. 496, 145 S.E.2d 635 (1965).
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claimant was mentaly incompetent was this: "Is his mind so unsound, or is
he so weak in his mind, or so imbecile, no matter from what cause, that he
can not manage the ordinary affairs of life?" After stating the standard, the
court summarized the evidence which tended to show sufficient mental ca-
pacity and then observed that there was evidence to the contrary, but that
the credit and weight to be given conflicting testimony was a matter for the
board. Consequently, the judgment of the superior court denying compen-
sation was affirmed. The case at least demonstrates that so far the determin-
ation of mental competency is beyond the competency of both the sci-ence
of medicine and the science of law, and it makes no difference whether
such sciences work jointly or severally.

In Gordy v. Callaway Mills Co.,6.', the employee sustained a work-con-
nected injury to his leg on October 31, 1961 and died fourteen days later.
The attending physician filed a statement on November 20 that death
was caused by a coronary thrombosis which was unrelated to the injury.
The employer filed an agreement for the payment of compensation for tem-
porary disability dated the day of the employees death, and an undated
settlement receipt both of which were signed by the wife "and/or" widow.
No claim was filed by the employee himself for compensation.

The widow filed a claim on September 27, 1962 and at the hearing on
October 24, 1962, she requested that her claim be withdrawn and dismissed,
which the board did by order on January 21, 1963. She filed a second claim
on April 29, 1963, to which the defendant-employer filed a motion to dis-
miss on the ground that it was not filed within one year after the accident
or in one year from the death of claimant's decedent. The board denied
the motion and entered an award for the claimant which was reversed by
the superior court. In the Court of Appeals, denial of relief to the claimant
was affirmed on the ground that the claim had not been filed within the
statutory period. In reaching this conclusion the court pointed out that
the one year period was applicable to all original claims, whether filed
by the claimant or his dependents, and that this situation was distinguish-
able from dependents who were secondarily entitled to a balance of com-
pensation, and in such cases, the beneficiary had 400 weeks in which to
file. 65 To this proposition the court added the fact that widow's claim was
original, as the agreement for the payment of compensation was for tem-
porary disability and not for death benefits and the claim eventually filed
by the widow was effectively invalidated by a withdrawal. Moreover, ac-
cording to the court, the provision of the CODE 60 relating to the dismissal
and renewal of a case within six months so that the renewal stands upon
the same footing as to time limitations as the original, was not applicable
to claims arising under the compensation act. Neither the extension of time

64. 111 Ga. App. 798, 143 S.E.2d401 (1965).
65. GA. CODE ANN. §114-413 (1956 Rev.).
66. GA. CODE ANN. §3-808 (1962 Rev.).
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to 400 weeks for residual claimants nor the refusal to apply GA. CODE ANN.

section 3-808 to administrative decisions seems appropriate. The only pur-
pose of the 400 week provision is for computing benefits and it does not
purport to set a time for filing claims. 6 7 About the only reason for distin-
guishing between judicial and administrative proceedings in the applica-
tion of GA. CODE ANN. section 3-808 is historical.

(b) Appeals. In Peters v. Liberty Mut. Ins. Co.,68 the appellee made a
motion to dismiss an appeal on the ground that the only way to review a
compensation claim was by writ of error. The motion was denied in view
of the language of section 19 of The Appellate Practice Act of 1965 which
makes its procedure available in all cases for which a bill of exceptions or
writ of error has served in the past. This case also held that the failure of
the claimant to object to a report of a physician which was a part of the
record until the case reached the superior court was fatal to the cause, and
the issue was moot.

(c) Plea in abatement. In Sarborough v. Portress69 it was held that the
judgment of the superior court in affirming an order of the board dismiss-
ing a plea in abatement was not a final judgment, and therefore could not
be appealed by a bill of exceptions.

(d) Vacating awards. In Hyde v. Atlantic Steel Co.,70 the court observed
that it was well settled that the board had no power save that conferred
on it by statute, and consequently, it did not have the power to vacate or
modify its decision on the ground of newly discovered evidence. The court
recommended that the matter called for legislative correction, and in view
of the fact that the principle claim of superiority on the part of administra-
tive adjudication is the flexibility of its procedure, the legislature should
act on the matter promptly.

JUDICIAL REVIEW

(a) Finding. It is well setded that the validity of an award by the
board will depend upon whether it is supported by adquate findings-'
and that generally such findings may be classified as basic or ultimate,
and that ultimate findings alone are not enough.72 Also, it seems to be
well settled that there must be evidence to support such findings, and
that in the performance of the fact-finding function, the board must con-
sider the entire record. In Grier v. Travelers Ins. Co., 73 the issue on ap-
peal was whether or not the only finding by the board that "claimant
had failed to carry the burden of proof required to show that any present

67. See Feild, Workmen's Compensation, 5 MERCER L. REV. 186, 191-193 (1953).
68. 113 Ga. App. 41, 147 S.E.2d 26 (1966).
69. 111 Ga. App. 875, 143 S.E.2d 555 (1965).
70. 112 Ga. App. 136, 144 S.E.2d 232 (1965).
71. GA. CODE ANN. §114-707 (1956 Rev.).
72. 2 DAVIS, ADMINISTRATIVE LAW §§16.01, 16.06 (1958).
73. 112 Ga. App. 159, 144 S.E.2d 196 (1965).
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disability-was proximately caused by the alleged accident" was adequate
to support an award denying compensation. The court observed that
this finding "was wholly insufficient to meet the barest minimum required,"
and then proceeded to list customary issues in such a case that must be
supported by findings. Of particular interest was the ruling to the effect
that a finding that claimant is not now suffering any disability is not
decisive of other issues which the board must decide. In reversing the
judgment of the superior court, a remand was ordered for appropriate
findings of basic and ultimate facts. 74 In Stockbridge Stone Div. v. Rolley,75

the contention of the employer was to the effect that the findings of the
board failed to consider the medical evidence presented in its behalf. In
answer to this contention the court noted that the award affirmatively
stated that all of the evidence in the record had been considered. It seems
doubtful that such a "self-serving" statement by the board is an acceptable
substitute. Certainly the court, in reviewing the board's action, should
know why critical testimony by a medical witness was ignored. In Lee v.
General Acc. Group,76 it was contended by the claimant that the board
failed to make findings sufficient to support the award in that the board
made no finding whatsoever as to whether the claimant received an in-
jury which aggravated a pre-existing condition resulting in disability. In
the course of its opinion the court quotes at random various propositions
in reference to fact finding, but it never indicated, except on two occasions,
the connection between the present case and the quotation. The first ex-
ception is a statement that "in view of the strong term 'refutes' used by
the board in reference to the testimony of a medical witness, we construe
the statement of the board as a finding in accord with such evidence."
The word "refutes" in such a setting seems to do little more than to
perform a comparative function in determining which side of the issue such
evidence supports, and unless it is followed by some selective process by the
fact finder, the meaning of the word has no relation to the findings.
The second exception occurred when the court quoted and commented
on a "finding" by the board to the effect that "the claimant had no
pathologicl problem as a restult of any injury.''17 As to this, the court
remarked that it was sufficiently broad to exclude a direct injury or an in-
jury which aggravated a pre-existed condition. On this score, the court
is correct as such a finding is probably broad enough to include most of
mankind, and because of a lack of specificity it is not acceptable as an
adequate finding on the issue before the court.78

74. Although the court's direction was limited to ultimate facts, the opinion is obviously
requiring both basic and ultimate findings.

75. 111 Ga. App. 447, 142 S.E.2d 86 (1965).
76. 112 Ga. App. 197, 144 S.E.2d 457 (1965).
77. Claimant also contended that the evidence demanded a finding that he suffered an

injury that aggravated a pre-existing condition.
78. See Beauchamp v. Aetna Cas., Co.' 112 Ga. App. 417, 145 S.E.2d 605 (1965), a survey

case which discusses the effect of a finding which is not supported by evidence.
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(b) Erroneous legal theory. The act provides that an order of the
board may be set aside if it is found that such order is contrary to lawJ 9

In Beauchamp v. Aetna Cas. & Sur. Co.80 the -claimant suffered a work-
connected injury, receiving medical attention on the same day, and the next
day he returned to work. After working for about two weeks he was dis-
charged by the employer for cause. The board in denying compensation
noted that claimant had not lost any time from work due to the injury,
and indicated that when an employee returns to work after an injury and
is then discharged for cause, he is not entitled as a matter of law to com-
pensation. In reversing, the court observed that this was an erroneous
legal theory, as the issue of whether the claimant had a disabling injury
had not been settled. Actually, in such a situation, the employee may be
out of work for two reasons: either the dismissal or the injury, and he is
entitled to a determination as to whether the injury was the cause of
disability.8' In Continental Cas. Co. v. Donnell,8 2 following an injury to
the claimant's back, the parties executed an agreement for the payment
of compensation which was approved by the board. About four months
later, the employer requested a hearing based on a change in condition.
At this hearing evidence was introduced which tended to establish that
the claimant was still disabled because of his back, but that the condition
of the claimant's back was due to diabetes and not to the injury. From
the evidence, the board made the following findings: that the claimant
has undergone no significant change and remains temporarily totally
disabled; that the defendant has submitted evidence that the claimant's
back condition is due to diabetes, but this evidence was available for use in
an appeal from the approval by the board, of the agreement; and that a
change in diagnosis from one showing a compensable injury to one show-
ing a non-compensable injury does not amount to a change in condition.
Based on such findings, the board made an award in favor of the claimant.
In reference to such findings, the Court of Appeals of Georgia ruled that
there were two errors of law: first, the fact that evidence as to diabetes
was available was not inconsistent with the cause of the initial injury
as established by the agreement, and a failure to appeal does not create
an estoppel; and second, in a change of condition proceeding, although
an attack on the original diagnosis would not be permitted, it may be
shown that the present disability comes from an independent cause. Con-
sequently, the Court of Appeals renewed the judgment of the superior
court affirming the award with direction for a remand.

79. GA. CODE ANN. §114-710 (5) (1956 Rev.).
80. 112 Ga. App. 417, 145 S.E.2d 605 (1965).
81. See 2 LARSON, WQRKMEN'S COMPENSATION LAW §§57-62-5764 (1961).
82. 112 Ga. App. 274, 145 S.E.2d 89 (1965).
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MISCELLANEOUS

Only one decision is available for the miscellaneous category. In Con-
tinental Cas. Co. v. McKinney,83 the superior court affirmed an award of
the board. On appeal the Court of Appeals observed that the parties
wished -to compromise the pending cause, and in order to be accommodat-
ing, the court, without looking at the record, reversed the judgment of
the superior court and remanded the case to the board. It is hoped that
when the parties gather around the table to swap disability for cash, that
a representative of the public interest will appear and demand the right
to participate.

83. 111 Ga. App. 549, 142 S.E.2d 268 (1965).
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