
TORTS

By Ross ARNOLD*

AUTOMOBILE NEGLIGENCE

This topic concerns the most common tort case in the practice of law-

those of negligence concerning the operation of automobiles. Some of the
cases involve pleading questions while others involve automobile negligence
questions.

Pike v. Stafford1 was an action involving a rear end vehicular collision.
The Georgia Court of Appeals affirmed for the plaintiff and held that alle-
gations by the plaintiff that the plaintiff's automobile was struck from behind
by the defendant's automobile while stopped at a "yield" sign at the en-
trance to an expressway, and allegations by the defendant that he moved for-
ward on the belief that the traffic had cleared, thus striking the plaintiff,
warranted a summary judgment for the plaintiff on the issue of liability.

Brown v. Johnson2 was an automobile negligence action involving an am-
bulance and an automobile. The Court of Appeals reversed and held for
the plaintiffs, holding that a petition which alleged, in effect, that the de-
fendant's ambulance driver failed to keep a sufficient lookout ahead and
keep the ambulance under control so as to avoid striking the plaintiff's
parked automobile when the ambulance driver could or should have dis-
covered an oncoming automobile coming over the center line and endanger-
ing the passage of the ambulance between the center line and the plaintiff's
automobile stated a cause of action for negligence.

In Ingram v. Life Ins. Co. of Virginia,3 an action was brought against a life
insurer for injuries received in a collision involving an automobile owned
and operated by the insurer's agent or employee who sold insurance and
collected premiums on a salary and commission basis and had no fixed hours.
The Court of Appeals affirmed for the defendant and held that the insurer
was not liable where the collision had occurred three miles from the em-

ployee's regular work area just after the agent or employee had been to
lunch and was on his way back to work.

In Wallace v. Willis,4 the Court of Appeals reversed for the defendant in
an automobile negligence case and held that where the existence of a stop
sign was shown and there was no evidence that the sign had not been au-
thoritatively placed, and where the evidence conflicted as to the cause of the
collision which occurred after the plaintiff entered the highway protected
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by such official or unofficial stop sign, the defendant was entitled, on his
proper request, to an instruction relating to the plaintiff's duty to stop at
the stop sign and yield the right-of-way.

In Bryant v. Pet Milk Co.,5 an action for property damage was brought
which resulted when the plaintiff's automobile which was passing on the left,
collided with a truck which had stopped in the inside lane of a four lane
road to make a left turn into a driveway. The Court of Appeals held that the
general grounds of the petition were without merit.

In Pritchett v. Higgins,6 an action for injuries to the plaintiff was brought
when an automobile in which the plaintiff was riding was struck by the de-
fendant's truck at a street intersection. The Court of Appeals affirmed for
the defendants and held that the failure to charge that the alleged negligence
of the host driver was not imputable to a guest was not error where the im-
putability of negligence was not at issue in the case in which the defendants
contended merely that the sole proximate cause of the guest's injuries was
the negligence of the host on which issue the court gave a full and fair
charge.

In Jacks v. Lambert7 an action was brought by the driver of a lead vehicle
against the driver of a second vehicle for damages resulting from a rear end
collision. The Court of Appeals affirmed the grant of the plaintiff's motion
for a new trial and held that there was no evidence of any negligence on the
part of the plaintiff, the driver of the lead vehicle. Also an instruction
providing that "if both sides are equally negligent, you cannot award dam-
ages," erroneously injected into the case the question of comparative or con-
tributory negligence, and granting a new trial for that reason was held not
erroneous.

Jones v. Parrotts was a suit for personal injuries sustained in an inter-
sectional collision. The Court of Appeals affirmed for the plaintiff and held
that the court was not required, in charging the jury with the respect to the
duty to the defendant driver to control his speed, to recharge the jury on that
portion of the statute which defines the person, vehicle or conveyance to
whom that duty was owed. The court did not err in failing to charge the
jury without request that the existence or non-existence of liability insurance
was not a proper matter for consideration in determining either the issue
of liability or the issue of damages where there was no evidence in the case
with the respect to the existence or nonexistence of liability insurance.

In Aultman v. Spellmeyer,9 a preceding driver brought action against an
overtaking driver as the result of a collision occurring when the overtaking
driver attempted to pass when the preceding driver attempted to turn left at
an intersection. The Court of Appeals held that a statutory provision that

5. 111 Ga. App. 675, 143 S.E.2d 27 (1965).
6. 111 Ga. App. 718, 143 S.E.2d 47 (1965).
7. 111 Ga. App. 763, 143 S.E.2d 215 (1965).
8. 111 Ga. App. 750, 143 S.E.2d 393 (1965).
9. 111 Ga. App. 769, 143 S.E.2d 403 (1965).
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a preceding driver shall give way to the right to favor of an overtaking ve-
hicle on an audible signal and shall not increase his speed until completely
passed did not apply where the overtaking driver admitted giving no signal
to warn the preceding driver of his attempt to pass, and thus the statute was
properly not included in the instructions.

In Miller v. Fulton,10 an action was brought for damages sustained in a
truck accident. The Court of Appeals affirmed for the defendant and held
that where an injured party and the two sons of the defendant were em-
ployed as fellow servants by the defendant to do farm work, and the in-
jured party's alleged injuries were caused by the negligence of one of the
sons in driving the defendant's truck in which the injured party was riding,
no cause of action existed against the defendant because of the fellow servant
doctrine.

Tucker v. Tucker" was an action by a mental incompetent against her
guardian, against the driver of the other vehicle involved in the collision
and his insurer. In this accident the plaintiff sustained injuries rendering
her mentally incompetent. The Supreme Court held that if, as alleged, the
tortfeasor and his insurer had participated in fraudulent procurement of a
judgment of a Court of Ordinary approving the guardian's settlement of a
tort victim's claim, the tort-feasor and his insurer would not be in a position
to rely upon the judgment, and the tort victim could go behind it and show
that the judgment was void and should be set aside.

Hillhouse v. C. W. Matthews Contracting Co.12 was an action brought
by a motorist against a contracting company for injuries and damages su-
stained when his automobile was struck by the company's truck operated by
its agent. The Court of Appeals affirmed for the defendant and held that al-
legations by the plaintiff motorist that he gave a turn signal, proceeded to
make a left turn at the time when the intersection was clear of oncoming

-traffic, and was struck by an oncoming truck while making the left turn
failed to state a cause of action against the defendant, where there was no
allegation that he waited until there was no oncoming traffic so near as to
constitute an immediate hazard and no allegation stating why the truck was
not visible to him.

In Usry v. Bostick, 3 a motorist brought an action against a truck driver
for injuries received when his automobile collided with the truck at a high-
way intersection. The Court of Appeals reversed for the defendant on the
ground that the closing statement by the plaintiff's attorney that the law of
the state required that each person operating a vehicle on the road within
the state be financially responsible was improper and was prejudicial error.

In Malcom v. Malcom, 4 an action was brought for injuries sustained in an

10. 111 Ga. App. 849, 143 S.E. 578 (1965).
11. 221 Ga. 128, 143 S.E.2d 639 (1965).
12. 112 Ga. App. 73, 143 S.E.2d 686 (1965).
13. 112 Ga. App. 76, 143 S.E.2d 781 (1965).
14. 112 Ga. App. 151, 144 S.E.2d 188 (1965).
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automobile collision. The Court of Appeals reversed for the defendant and
held that the defendant motorist who collided with the rear of the plaintiff's
automobile which was stopped in traffic was not as a matter of law guilty
of negligence in operating his automobile at a speed of twenty miles per
hour or in driving at a distance of only twenty-five feet to the rear of the
plaintiff's automobile. Further the court held that the statutes prohibiting a
motor vehicle from following another more closely than is reasonable and
prudent and regulating speed merely furnish a general rule of conduct, and
it is for the jury to determine in light of all the attendant circumstances of
the case whether the statutory provisions have been violated. The court also
gives a discussion of the evidence that should be allowable when nervousness
or anxiety could possibly affect a heart condition alleged to be the result of
the collision.

Hendrix v. Hoover Motor Express15 was an action brought by the wife of
a motorist to recover damages for loss of consortium when the motorist was
injured in a collision between his automobile and a tractor-trailer. The
Court of Appeals affirmed for the defendant and held that the Superior
Court did not err in submitting the doctrine of sudden emergency in its
charge to the jury, where the evidence authorized a finding that the driver
of the tractor-trailer was faced with an emergency, not resulting from any
negligence on his part, when an air line suddenly broke, causing a safety
device to lock the brakes of the tractor-trailer, and where there was no evi-
dence of any negligent maintenance of the air line.

In Butler v. Stewart,'6 an action was brought for medical expenses and
pain and suffering allegedly sustained by the plaintiff in a rear-end collision
at a traffic light. The Court of Appeals held that the defendant motorist's
testimony as to his passenger's declaration indicating that the plaintiff had
released the brakes and that her automobile was rolling backward toward
the defendant's vehicle was admissible as part of the res gestae to prove the
truth of the fact asserted and authorized the trial court's charge on com-
parative negligence.

Church v. McDuffiel7 was a personal injury action arising out of an auto-
mobile accident. The Court of Appeals affirmed for the plaintiffs and held
that where the petition clearly set forth the time, place and manner of the
collision, parties and vehicles involved, acts of negligence charged against
the defendants, and personal injuries and damages allegedly sustained by the
plaintiff as a proximate result of the defendant's negligence, that the pe-
tition stated a cause of action and was not subject to any grounds for de-
murrers.

Duckworth v. Oliver's was an action by the parents of a minor child in-

15. 112 Ga. App. 178, 144 S.E.2d 466 (1965).
16. 112 Ga. App. 293, 145 S.E.2d 47 (1965).
17. 112 Ga. App. 267, 145 S.E.2d 68 (1965).
18. 112 Ga. App. 371, 145 S.E.2d 115 (1965).
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jured as a result of a collision against an automobile owner and his adult
son. The Court of Appeals affirmed for the defendants and held that where
an adult son living with his parents owned and customarily drove his own
automobile to and from work and on social occasions, but on a few oc-
casions,.including that on which the injuries here sued for occurred, he asked
and received special permission to drive an automobile belonging to his
father who, however, testified without contradiction that he did not maintain
the automobile for the pleasure or benefit of his sons, and where the pur-
pose for which the vehicle was driven was not otherwise a family purpose, no
facts are shown bringing the vehicle involved within the family purpose doc-
trine.

Lewis v. Millwood' O was an action against a taxi company and its driver
for property damages and personal injuries allegedly inflicted by the driver
while in the scope of his employment in the business of the company. The
Court of Appeals reversed for the defendant employer and held that where
a taxi driver's acts were either to repel the paintiff's aggression or to protect
the interest of a woman in his cab unrelated to her status as a passenger,
or were related to a personal controversy with the plaintiff, the driver's in-
jurious actions toward the plaintiff were not in the prosecution and scope
of the taxi company's business or interest and the company was thus not
liable for injuries and property damage resulting from the driver's conduct.

St. Paul Fire & Marine Ins. Co. v. Dillingham20 was an action for personal
injuries sustained by a woman when a truck struck the side of the automobile
which she was driving. The Court of Appeals affirmed for the plaintiff and
held that an award of $25,000 for past pain and suffering and $35,000 for
future pain and suffering to a woman who suffered a whiplash injury in an
automobile truck collision requiring hospitalization and traction and result-
ing in continued pain and disability was not excessive. The court held
further that it will not interfere with the decision of a trial judge on the
amount of a verdict for pain and suffering unless it appears that the amount
of such a verdict, approved by the trial court, is so outrageous as to shock
the conscience, and it does not otherwise appear from the record that it
resulted from bias or prejudice.

William v. Herr2' was an action by the driver of a turning vehicle to
recover for injuries and damages sustained in a rear-end collision. The turn-
ing driver appealed a smaller verdict than he had prayed for which was
rendered after the defendant had pleaded contributory and comparative
negligence. The Court of Appeals reversed for the plaintiff and held that the
charge given by the trial court that no person should operate any motor
vehicle, trailer or semi-trailer, on the highway unless it is equipped with
mechanical turn signals constituted prejudicial error where there was no

19. 112 Ga. App. 459, 145 S.E.2d 602 (1965).
20. 112 Ga. App. 422, 145 S.E.2d 624 (1965).
21. 112 Ga. App. 529, 145 S.E.2d 639 (1965).
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evidence that the truck struck from the rear was either constructed or loaded
so as to require the use of such mechanical signaling device rather than the
hand and arm method which the driver of the truck testified she gave.

In Ware v. Alston, 22 a suit was brought in an intersection collision case.
The Court of Appeals affirmed for the defendant and held that the evidence,
including a showing that the defendant was approximately 525 feet from
the intersection when he first became aware of his brake failure, that he was
then traveling forty five miles per hour, more or less, that he was unable to
stop his vehicle and that he swerved to his left just before colliding with the
plaintiff's automobile,.was sufficient to justify the giving of the charge on
the issue of sudden emergency. The court further held that in an action for
negligence, it is necessary, in order to render the emergency doctrine applica-
ble, that the one confronted with a sudden emergency have available to him
a choice of alternative courses of action by which to meet the emergency plus
sufficient time and opportunity to take some action to avoid the injury.

In Young v. Tate,23 an action was brought to recover damages for personal
injuries and property damages sustained in an automobile collision. The
Court of Appeals held that whether or not the defendant motorist, being
faced with an emergency not caused by his own fault when a vehicle swerved
into his lane, and who took evasive action to avoid injury to himself by
swerving into the wrong lane and colliding into another vehicle, was guilty
of negligence which concurred with that of his co-defendant to proximately
cause the injuries of the plaintiff was a question for the jury.

Hein v. Morgan24 was an action for damages by the driver of the leading
vehicle injured in a rear-end collision. The Court of Appeals held that spe-
cial demurrers of the following driver were properly overruled where there
were allegations in the petition that went beyond the mere fact that one
vehicle struck another from the rear. It was alleged that the leading driver
had brought his vehicle to a stop awaiting the passing of traffic from the
opposite directions, and that the accident was caused by the driver who was
keeping no proper lookout ahead and was driving at a speed greater than
was reasonable and safe under the circumstances existing, which included wet
pavement and a heavily traveled street. The court further held that the ver-
dict of $65,000.00 for the driver of the leading vehicle, who suffered a
broken hip, leg and bruises and cuts, was not excessive.

Smith-East Produce Co. v. Williams25 was an action by a motorist against

a corporation for damages as a result of an intersectional collision. The
Court of Appeals affirmed for the plaintiff and held that the sole proxi-
mate cause of a collision between the motorist, who had entered an inter-
section on a green light while traveling at about 10 miles per hour, and the
defendant corporation's truck, driven into the intersection against a red

22. 112 Ga. App. 627, 145 S.E.2d 721 (1965).
23. 112 Ga. App. 603, 145 S.E.2d 747 (1965).
24. 112 Ga. App. 535, 145 S.E.2d 780 (1965).
25. 112 Ga. App. 620, 145 S.E.2d 794 (1965).
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light by an employee who had failed to observe the traffic signal in time to
stop, was a failure of the employee to obey the signal, and thus the corpora-
tion was liable.

In Atlanta Car for Hire Ass'n v. Ware,26 an action was brought which
arose out of a collision between the plaintiff's automobile and the defend-
ant's taxicab. The defendant corporation had no license or franchise to en-
gage in the taxicab business, and the taxicab driver managed the cab stand
in the corporation's name, collecting a fee from each driver using the fa-
cilities. Each driver owned his own automobile, and only members of the
association could use the facilities. The Court of Appeals held that the evi-
dence presented a jury question as to negligence, but that the taxicab driver,
although he testified that he was "employed" by the corporation was an in-
dependent contractor and not an employee, so that the corporation was not
liable for his alleged negligence, under the facts of the case.

Atlanta Stove Works, Inc. v. Hollon2 7 was an action arising out of the
collision of motor vehicles at an intersection. The Court of Appeals affirmed
for the plaintiff and held that the overruling of a special demurrer attacking
duplicitous allegations that caution lights were displayed at the time the de-
fendant driver entered the intersection and that red lights were exhibited
facing the defendant as he entered the intersection was harmless error where
there was no competent evidence that the defendant entered and cleared
the intersection while the caution lights were exhibited.

In Greenlee v. Chastain,2s it was held by the Court of Appeals in an auto-
mobile collision case that where a driver on a favored roadway signaled an
intention to make a right turn, a driver who was on the disfavored roadway
and who was to the first driver's right could proceed to cross the favored
roadway, the favored driver having indicated to the disfavored driver an in-
tention to yield the "right of way."

In Parrott v. Fletcher,29 an action was brought for personal injuries arising
out of an automobile accident. The Court of Appeals affirmed for the de-
fendant and held that where the evidence was sufficient to authorize a find-
ing that the plaintiff's negligence was the sole proximate cause of the in-
juries to the plaintiff or that the plaintiff's negligence contributed to the
injuries, there was no error in charging the law of comparative negligence or
charging that the plaintiff would not be entitled to recover if his own negli-
gence were the sole proximate cause of the injuries.

The final case under this topic is Redd v. Brisbon,30 which was an action
for injuries sustained in an automobile collision. The City Court of Rich-
mond County dismissed the action as to the defendant service station oper-
ator and the plaintiff brought error. The Court of Appeals affirmed for the

26. 112 Ga. App. 668, 145 S.E.2d 813 (1965).
27. 112 Ga. App. 8, 146 S.E.2d 358 (1965).
28. 112 Ga. App. 813, 146 S.E.2d 378 (1965).
29. 113 Ga. App. 45, 146 S.E.2d 923 (1965).
30. 113 Ga. App. 23, 147 S.E.2d 14 (1965).
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defendant service station operator and held that a customer driving, at the
service station operator's request, another customer's automobile to be re-
turned to the operator for servicing did not drive the automobile as an agent
or servant of the service station operator and that accordingly the service
station operator was entitled to a summary judgment.

GUEST PASSENGERS

In Thornton v. Gaillard,1 an action was brought for the death of the
plaintiff's daughter allegedly caused by the gross negligence of the driver of
the automobile in which the daughter was a passenger. The Court of Ap-
peals affirmed for the plaintiff and held that the admission of testimony
of two witnesses, who stated that they had been state patrolmen for five
years and nine years respectively and that they had experience in investi-
gating collisions of the kind involved in automobile accident cases, to the
effect that the automobile in which the plaintiff's daughter had been a pas-
senger had been traveling at one hundred miles per hour was not improper
and that the evidence supported the verdict for the plaintiff. The mere
fact that a witness in his testimony may disclaim to be an expert is no reason
for refusing to allow him to testify as one.

In Purdy v. Norrell,32 an action was brought for personal injuries allegedly
sustained by a mother and son while they were riding as taxicab passengers.
The Superior Court of Hall County brought in a verdict for the mother
and against the son and the Court of Appeals held that these verdicts were
not inconsistent, where the testimony as to the son's injuries was weak, un-
satisfactory and unconvincing. The court also held that it was not required
that damages for future pain and suffering be reduced to present cash value.

Evans v. Williams 33 was an action for injuries to an automobile guest when
the automobile in which the guest was riding struck a tree. The Court of
Appeals affirmed for the plaintiff and held that evidence that the motorist,
prior to a collision, had been operating the automobile in a careful manner
and that the motorist suddenly and without warning drove the automobile to
her left across the shoulder of the highway and without applying the brakes
or taking any other corrective action struck a tree standing nine feet from
the edge of the highway causing the guest to be thrown forward against the
instrument panel authorized the jury's finding that the motorist was grossly
negligent and that the guest was not contributorily negligent. Until the
guest has some notice that the host driver is likely to be negligent in oper-
ating the automobile, he is under no duty to take any steps to avoid such
negligence.

Lewis v. Wilson 34 were consolidated actions by guests against the host
driver, a county resident, and against the non-resident mother of the driver

31. 111 Ga. App. 371, 141 S.E.2d 771 (1965).
32. 111 Ga. App. 546. 142 S.E.2d 311 (1965).
33. 111 Ga. App. 647, 142 S.E.2d 424 (1965).
34. 111 Ga. App. 666, 142 S.E.2d 852 (1965).



MERCER LAW REVIEW

of the pickup truck which struck the host's vehicle, for injuries received in
the collision. The Court of Appeals held that the fact that the host allegedly
proceeded into the intersection from a position of relative safety and then
pulled completely off the road to await the passage of an oncoming vehicle
which was out of control and which struck the host's vehicle was not "gross
negligence" and did not entitle the guest to recover from the host, and that
the Superior Court lacked jurisdition of actions against the nonresident
mother joined with the resident host against whom no cause of action was
presented.

Couey v. Bracewel135 was an action by an automobile guest passenger
against the driver for personal injuries sustained in an accident. The Court
of Appeals held that the evidence authorized a finding that the injuries su
stained by the automobile guest passenger were caused by concurring acts
of negligence on the part of the host driver and the driver of the other auto-
mobile but that one co-defendant would be entitled to a new trial on proper
application, where the verdict against the co-defendants was joint and a new
trial had been granted to the other co-defendant.

Bracewell v. Bracewell,36 a companion case to Couey v. Bracewell. supra,
was an action by an automobile guest passenger against the host driver and
the driver ofthe other automobile for personal injuries sustained as an al-
leged result of independent and concurring negligence of both drivers. The
Court of Appeals held that it was error requiring a new trial for the trial
court to charge that the standard of care and diligence required by all the
parties in the case was the same, that of ordinary care and diligence.

In Meeks v. Johnson,3 7 an automobile guest brought action for injuries
sustained in a rural intersectional collision and the action was brought
against the host motorist and the other motorist involved. The Court of Ap-
peals affirmed for both defendants and held that the petition was insufficient
to allege gross negligence of the host motorist and insufficient to state a
cause of action against him or to permit suit against the nonresident de-
fendant. The petition was held to be deficient because it did not sufficiently
set out that the host driver did not have the right-of-way in entering the
intersection, and thus did not allege gross negligence in the proper manner.
The court further held that unless the guest passenger's petition stated a
cause of action against both the host motorist and, as a joint tort-feasor, the
other motorist whose vehicle collided with the host's vehicle but who, unlike
the host, was not a resident of the county of the suit, the suit should be dis-
missed against the other motorist as well, citing GA. CODE ANN. section
105-203 (1965 Rev.).

In Scoggins v. Hughes,3 8 an action was brought for the death of a guest
passenger. The Court of Appeals affirmed for the plaintiff and held that

35. 111 Ga. App. 760, 143 S.E.2d 7 (1965).
36. 111 Ga. App. 759, 143 S.E.2d 10 (1965).
37. 112 Ga. App. 760, 146 S.E.2d 121 (1965).
38. 112 Ga. App. 777, 146 S.E.2d 134 (1965).
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evidence that the driver of the car was operating an automobile at a speed
of nearly sixty miles per hour at about midnight, at which time it was rain-
ing and sleeting and very cold and the roadway was wet and slippery, and
that the driver struck the rear of an automobile stopped near the center
line of the road with its blinker operating and indicating a left turn, was
sufficient to authorize the jury to find that the driver was guilty of gross
negligence.

WRONGFUL DEATH CASES

Kibbey Chevrolet, Inc. v. Anderson 30 was an action for an alleged wrong-
ful death of an automobile guest, who was killed in a collision of the car
in which he was riding with the rear of an unlighted and parked automobile
carrier. The action was against corporate defendants and their agents al-
legedy responsible for the parking of the carrier and against the driver of
the automobile in which the deceased was a guest. The Court of Appeals
held that the parking of the automobile carrier in a crosswalk was not negli-
gence per se, even though it was a statutory violation to do so, because the
alleged violations of the statute prohibiting parking within an intersection
and within twenty feet of a crosswalk section were not negligence as to the
deceased automobile guest. The court further held that in order for the
violation of a statute to constitute negligence per se it must appear that the
violation was negligence as to the person injured and that while a city ordi-
nance may be too vague and indefinite to authorize a conviction for its vio-
lation it may still set forth a rule for civil conduct and possibly furnish the
basis for a civil suit.

National Upholstery Co. v. Padgett and National Upholstery Co. v. Per-
kins40 were actions tried together by a guest passenger and a personal repre-
sentative of a deceased guest passenger for damages sustained in a collision.
The Court of Appeals affirmed for the plaintiffs and held that the evidence
was sufficient to authorize the jury to find that the defendant truck driver
was guilty of negligence when he illegally parked his truck on the highway
at night without the required statutory lights and that such negligence was
a proximate cause of the injuries to the guest passengers in the automobile
which collided with the truck, even though the driver of the automobile in
which the guests were riding was also negligent.

Wilks v. Lingle41 was an action by a widow for the death of her husband
who was riding on the left running board of a truck when the truck and an
overtaking vehicle attempting to pass on the left collided allegedly as a re-
sult of the concurrent negligence of the drivers. The Court of Appeals re-
versed and held for the plaintiff, saying that the decedent was not so lacking

39. 111 Ga. App. 90, 140 S.E.2d 564 (1965).
40. 111 Ga. App. 842, 143 S.E2d 495 (1965).
41. 112 Ga. App. 176, 144 S.E.2d 552 (1965) .
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in ordinary care by riding on the left running board as to bar recovery by
his widow for his death.

Ayers v. Barney A. Smith Motors, Inc.42 was an action against a motorist,
an automobile salesman, and against the salesman's employer for death as-
sertedly arising out of the salesman's operation of a demonstrator auto-
mobile. The Court of Appeals reversed and held for the plaintiff, saying that
the presumption that an automobile salesman working on commission was
operating his employer's demonstrator automobile within the scope of his
employment arising from facts of ownership and operation, together with
the showing that the salesman had unrestricted authority to solicit pros-
pective customers and would have attempted to make a sale during a weekend
visit to his parents to which he was enroute at the time of the accident and
that the automobile was being operated under the dealer's tag for which the
permitted use was demonstration or transportation of vehicles for sale, made
it error to grant the summary judgment for the defendant employer dealer
when sued together with the salesman because these facts were such as to
not warrant summary judgment.

In Dowling v. Camden County,4 3 an action was brought in wrongful death
arising out of an automobile collision. The Court of Appeals reversed for
the plaintiff and held that the evidence was insufficient to establish that the
deceased automobile passenger had the right to control the driver and gov-
ern operation of the running of the automobile and thus did not support
a charge on the law applicable to negligence of a passenger concurring with
the negligence of the defendant's driver and on apportioning damages in ac-
cordance with comparative negligence. The court also gives a good dis-
cussion on the principles of governmental immunity of counties and the
admission of evidence of liability insurance coverage carried by a county.

SPECIAL AND MISCELLANEOUS

This section involves several interesting cases and includes all the cases
that could not easily be classified under one of the other automobile sub-
headings.

Blakely v. Johnson44 was a rear end collision case, wherein the plaintiffs
sought to impose liability upon service station operators on the theory that
they had diverted the attention of a following motorist through making
loud noises designed to attract the attention of the motorist. The Supreme
Court held for the defendants and said that the service station operators
were not bound to anticipate that a passing motorist would negligently dis-
regard his own safety because of their advertising acts or that such motorist
would violate the traffic laws and cause injuries by driving his automobile

42. 112 Ga. App. 581, 145 S.E.2d 753 (1965).
43. 113 Ga. App. 34, 146 S.E.2d 925 (1965).
44. 220 Ga. 572, 140 S.E.2d 857 (1965).
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into the rear of a stopped automobile and that the defendants' acts were not
a proximate cause of the injuries.

In Smith v. Ledbetter Bros., Inc.,4 an automobile passenger brought an
action for injuries sustained when the automobile in which he was riding
collided with a dirt barricade placed across the road by the defendant com-
panies who were engaged in the construction of an interstate highway. The
Court of Appeals reversed for the plaintiff and held that the petition set out
a cause of action based on the construction companies' negligence in failing
to install any signaling devices which would indicate the dirt obstruction,
and further held that whether or not the failure to eliminate the barricade
or otherwise give warning of its existence is negligence proximately causing
an injury to one riding in an automobile which plowed into it was a jury
question.

In Seaboard Constr. Co. v. Wells, 46 a motorist who overshot a dead-end

intersection of a county road with a state highway brought an action against
a contractor engaged in resurfacing the county road for injuries received.
The Court of Appeals reversed for the defendant and held that the con-
tractor had performed no activities claimed to have been part of the proxi-
mate cause of the injury to the motorist and thus was not liable to the
motorist on the theory of negligence in the contractor failing to mark the
dead-end intersection when the unmarked dead-end intersection had existed
prior to the contractor's activities.

Davis v. Aiken 4T was a personal injury action by a paying spectator against
drag strip operators and against the owner and driver of an automobile
driven in a race. The Court of Appeals affirmed for the defendants and
held that a petition alleging in effect that a piece of metal came off an
automobile driven in a race and struck the plaintiff causing injury, that the
automobile was homemade, that there was a failure to protect against injury
by parts coming off of automobiles and that a dangerous. instrumentality was
operated in a public and crowded place failed to allege a cause of action.

In Hayes v. Strickland,48 a suit was brought for injuries sustained by an
automobile driver who was struck by one of two oncoming automobiles, one
of which was driven by the decedent, which were racing each other and
blocking the entire highway. The Court of Appeals reaffirmed a prior hold-
ing that the negligence of both drivers who race each other at an unlawful
rate of speed on a public highway causing injury to another is concurrent
negligence. The court said by way of dictum that the remedy of the plain-
tiff in seeking to recover damages for the negligence of the decedent was to
tile objection in the Court of Ordinary to any pleading seeking confirma-
tion of temporary administratrix's distribution of the estate, or her discharge,
or, if the distribution had been already made to sue the heirs directly to the

45. 111 Ga. App. 238, 141 S.E.2d 322 (1965).
46. 111 Ga. App. 375, 141 S.E.2d 782 (1965).
47. 111 Ga. App. 505, 142 S.E.2d 112 (1965).
48. 112 Ga. App. 567, 145 S.E.2d 728 (1965).
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extent of their respective shares, or to wait until the expiration of twelve
months from the administratrix's qualification and bring an action against
her, in which event the surety on the administratrix's bond would be liable.

BICYCLES AND MOTORCYCLES

In Griffin v. Campbell,49 an action was brought to recover for personal
injuries to a boy on a bicycle arising out of a collision with a motorist. The
Court of Appeals reversed for the defendant motorist and held that where
a boy on a bicycle suddenly approached from a blind driveway to the right
of a motorist, and where the motorist was not speeding, had his automobile
under control, had no time to warn the boy of his presence, had his brakes
functioning properly and also stopped immediately as soon as he saw the
boy, the motorist was not negligent.

Howard v. Hall and Howard v. Hall5o were suits by a father in his in-
dividual capacity and as next friend for his son against a motorist for dam-
ages arising out of personal injuries sustained by his bicyclist son when hit
by the motorist's automobile. The Court of Appeals reversed for the de-
fendant motorist and held that instructing the jury on a motorist's duties at
an intersection was reversible error where only a junction of a private right-
of-way and a public road was the area involved.

In Hughes v. Brown,51 an action was brought for injuries sustained by a
bicyclist who was struck by the defendant's overtaking taxicab. This was the
second appearance of this case before the Court of Appeals. On the first ap-
peal, the court reversed the judgment of the trial court in denying the de-
fendant's amended motion for a new trial and granted a new trial on cer-
tain of the special grounds. The Court of Appeals in this case considered
several grounds of error on charges and evidence and held that the evidence
presented a jury question as to the defendant's negligence.

Hollingsworth v. Harris5 2 was a police officer's action for personal injuries
sustained when his motorcycle was struck by a speeding automobile, and was
brought against a truck driver whose truck allegedly obstructed the officer's
vision in making a U-turn before the collision. The Court of Appeals re-
versed for the defendant truck driver and held that any negligence of a
truck driver in stopping his truck on a roadway so as to block the view of a
police officer who approached in the same lane on a motorcycle was too re-
mote to render the truck driver liable for injuries sustained by the officer
when he made a U-turn to give chase to a speeding automobile and was
struck by a second automobile following the first, where the view would
have been obstructed until the officer reached the center line of the roadway
but not thereafter whether or not the truck had been moving.

49. 112 Ga. App. 420, 145 S.E.2d 659 (1965).
50. 112 Ga. App. 247, 145 S.E.2d 70 (1965).
51. 111 Ga. App. 676, 143 S.E.2d 30 (1965).
52. 112 Ga. App. 290, 145 S.E.2d 52 (1965).
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RAILROAD CASES

Southern Ry. v. Smalley53 was an action by a railroad engineer against his
employer to recover for personal injuries from burns (received while sleeping
during off-duty hours in a caboose parked overnight at an outlying point in
Westminster, South Carolina), under the Federal Employers' Liability Act.
Defendant railroad denied that the F.E.L.A. was applicable, alleging plain-
tiff went to the caboose to play poker. The Court of Appeals held that the
railroad had the right to assert and prove that the F.E.L.A. was not applica-
ble for the alleged reasons that the engineer was not engaged in activities
incident to or integrally a part of his employment, and that if proof was
made that the Act did not apply, then the railroad also had the right to set
tip the defenses of the statute of limitations under the laws of the forum
and of contributory negligence under the law of the state where the accident
occurred.

In Southern Ry. v. Brooks,5 4 an action was brought against a railroad and
another for injuries sustained by an automobile occupant when the auto-
mobile struck an open pit 11/2 feet deep between the tracks of the
railroad located at a crossing. The Court of Appeals affirmed for
the plaintiff and held that the petition alleging that there were
no guardrails, warning lights or other precautionary measures taken at the
site of the pit by either the railroad or the defendant company which actually
dug the pit at the railroad's direction was sufficient to state a cause of ac-
tion. Failure of the railroad to comply with statute relating to railroad's duty
to keep public roads in good order where crossed by railroad tracks is negli-
gence as a matter of law.

Grasham v. Southern Ry.55 was a grade crossing collision case. The Court
of Appeals affirmed for the defendant and held that the evidence was clearly
sufficient for the jury to find for the defendant railroad, in that evidence
showed that the plaintiff's automobile was being driven by her brother along
the road at fifty miles per hour and in excess of the speed limit, that the
grade crossing could be seen for a distance of some twelve hundred feet, that
the train approached the crossing at a speed of about ten miles per hour with
a headlight of the train burning as well as the side lights, that the engine's
whistle had been blown, and the bell was ringing. The court analogized
plaintiff's legal petition, vis-a-vis the railroad, to that of a guest passenger
vis-a-vis the driver of the other automobile.

In Louisville 8c Nashville R.R. v. Young,50 an action was brought for com-
pensatory and punitive damages against a railroad which operated a train
that destroyed a truck stalled on a crossing. The Court of Appeals held that
allegedly operating a train at a speed of at least fifty miles per hour around

53. 112 Ga. App. 471, 145 S.E.2d 708 (1965).
54. 112 Ga. App. 324, 145 S.E.2d 76 (1965.).
55. 112 Ga. App. 486, 145 S.E.2d 618 (1965).
56. 112 Ga. App. 608, 145 S.E.2d 700 (1965).
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a curve where the engineer had no view of the crossing until he was ap-
proximately 200 yards away so that the train claimed the right-of-way over
all motor vehicles and pedestrians seeking to use the crossings as the train
went through the municipality did not constitute willful and wanton mis-
conduct amounting to conscious indifference to consequences authorizing
imposition of punitive damages. The Court of Appeals thus affirmed for the
plaintiff on the condition that the amount of the verdict for punitive dam-
ages be written off by the plaintiffs from the verdict. After defining the type
of conduct which would authorize punitive damages, the court said that
mere negligence can never amount to such aggravating circumstances as to
authorize punitive or exemplary damages.

OWNERS AND OCCUPIERS

SLIPS AND FALL CASES

Sanders v. Jefferson Furniture Co.57 was an action against a store for in-
juries sustained by a customer who tripped over a drainage ridge in the
store's parking lot. The Court of Appeals held that the store was not liable
for the injuries sustained by the plaintiff, and that the petition which al-
leged that the plaintiff customer tripped over a drainage ridge in the de-
fendant's parking lot did not set out a cause of action. This was the fifth
"parking lot" case before the Court of Appeals. In all four previous cases the
court affirmed the trial courts which sustained general demurrers.

Brunswick Pulp & Paper Co. v. Dowlings was an action against a plant
owner for alleged wrongful death from injuries sustained by a contractor's
employee when he fell through a hole in the floor of the plant. The Court
of Appeals held that the petition was insufficient in that it did not allege
that the defendant-owner had interfered with and assumed control over the
contractor's work so as to create the relation of master and servant or so that
the injury which resulted would be traceable to the owner's interference.
The court further held that the general demurrer should have been sustained
also because the allegations of the petitioner showed that the death of the
paintiff's husband was due to the intervening negligence of the decedent
and the emplo)ees of their common employer. Further, there were no alle-
gations that the defendant-owner should have anticipated the negligence of
the decedent and that of his fellow employee or employees.

Mansfied v. Lary59 was a personal injury case. The Court of Appeals held
that the defendant was not liable for injuries sustained by the plaintiff when
she fell while using the facilities of the defendant's self service, coin op-
erated laundry. The plaintiff allegedly lost her balance and fell after stand-
ing in a fixed position for several moments without stumbling over any
object or slipping due to any dangerous or defective condition of the floor.

57. 111 Ga. App. 59, 140 S.E.2d 550 (1965).
58. 111 Ga. App. 123, 140 S.E.2d 912 (1965).
59. 111 Ga. App. 207, 141 S.E.2d 184 (1965).
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The defendant did not touch or bump the plaintiff or commit an act which
caused the plaintiff to fall.

In the case of Veterans Organization of Fort Oglethorpe v. Potter,60 an ac-
tion was brought against a club proprietor for death of a patron who alleged-
ly fell on a slick floor in the club room and who allegedly was struck on
the back of the head by an unknown person in the course of an altercation
involving others. The Court of Appeals held that the duty of a proprietor to
protect the customer against aggressions of third parties does not arise
until the proprietor has knowledge of, or should have discovered the hazard
to, the customer's safety, and thus held for the club proprietor.

Shepherd v. Whigham6 was an action against a homeowner for an injury
caused because the bottom rung of a ladder on which the invitee was stand-
ing allegedly peeled off with the grain of the wood, causing the invitee to fall.
The Court of Appeals held that a homeowner, who furnished to an invitee
for his use in installing an attic fan a ladder which had been purchased new
by the homeowner, had not been exposed to the elements, and which had
no defects noticeable to the owner, breached no duty to the invitee, and the
invitee could not recover. This was true even where the owner did not
minutely inspect the ladder.

In Henry v. Adams,6 2 a servant carpenter brought an action against his
master for personal injuries sustained when he stepped down from the plat-
form onto a ladder left on the floor by the master. The Court of Appeals
held that the evidence presented a factual issue for the jury and did not re-
quire a verdict for the master.

Lincoln v. Wilcox6 3 was a suit brought by a father for himself and on be-

half of his daughter against a swimming pool proprietor and a paid invitee
at the pool to recover damages for injuries to his daughter allegedly caused
by the negligence of both defendants. The Court of Appeals held that where
the petition by the injured invitee did not allege facts which would show that
the proprietor did not exercise ordinary care in supervision of the premises,
the petition did not state a cause of action against the proprietor when the
petition showed on its face that the sole proximate cause of the injuries was
the negligence of another invitee, the co-defendant of the proprietor.

In Yeager v. Jacobs,64 an action was brought to recover damages sustained
by the plaintiff on the premises of the defendant's business. The Court of
Appeals held that the summary judgment law does not in any way alter the
general rule which gives the jury the right to decide negligence, and which
rule sets forth that courts should decline to solve such questions on demurrer
or otherwise, and that the summary judgment law does not purport to con-

60. 111 Ga. App. 201, 141 S.E.2d 230 (1965).
61. 111 Ga. App. 274, 141 S.E.2d 583 (1965).
62. 111 Ga. App. 297, 141 S.E.2d 603 (1965).
63. 111 Ga. App. 365, 141 S.E.2d 765 (1965).
64. 111 Ga. App. 358, 141 S.E.2d 837 (1965).
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fer upon judges any greater authority to decide issues of fact normally re-
served for decision by a jury than they possessed before its enactment.

Lamb v. Redemptorist Fathers of Georgia, Inc.65 was an action against a
swimming pool owner for injuries sustained by a minor plaintiff when he
stepped upon the edge of a tin can concealed in the grass about forty feet
south of the pool. In holding that the petition stated a cause of action, the
Court of Appeals said that the allegations of constructive knowledge were
sufficient to support the cause. The petition alleged the patrons' habit of
throwing bottles, open tin cans and other dangerous objects into the grassy
area around the pool and that the grass had grown to a height of six to
eight inches, was sufficient to raise a duty on the part of the proprietor to
know the presence there of the tin can on which the paintiff's son stepped.

In Underwood v. Atlanta Winn-Dixie, Inc.,6 6 a customer brought a person
an injury suit against a store. The Court of Appeals, holding for the defend-
ant, said that the evidence as to the negligence of the defendant store was in-
sufficient for the jury, and that a judgment non obstante veredicto was pro-
perly granted where the customer's ankle was struck as she entered the store
through an electrically operated door installed for use only in leaving the
store in the absence of some evidence of knowledge of the store that the
door, designed to open outward only, was out of repair or would open in-
ward and then slam against a person entering through the door.

J. C. Penney Co., v. Berry6 7 was an action by a customer for personal
injuries sustained by a fall on some stairs in a retail store. The Court of Ap-
peals held that the first count of the petition alleging that the customer
sustained injuries when she stepped on an 8-hour-old wad of chewing gum
while descending the stairs and that the store breached its duty to keep a
proper inspection and was negligent in failing to remove the chewing gum
stated a cause of action, but that the second count, omitting specifications of
negligence alleged in the first count, failed to state a cause of action.

Johnson v. Thompson68 was an action by a patron of a drive-in theater for
injuries sustained when an automobile door opened as he was passing be-
tween an automobile and a speaker post box on his way to the snack bar, the
plaintiff alleging that he was injured as a result of defendant's failure to
provide a walk way from the parked cars to the snack bar. The Court of Ap-
peals held that whether the patron's risk was foreseeable and unreasonable
were jury questions, and the fact that the patron was at the time of the acci-
dent walking to the snack bar to collect a bingo prize did not preclude re-
covery, notwithstanding that participation in the game was illegal.

Rogers v. Columbus Bank & Trust Co.69 was an action by an invitee against
building owners-lessors for injuries sustained when plaintiff invitee slipped

65. 111 Ga. App. 491, 142 S.E.2d 278 (1965).
66. 111 Ga. App. 693, 143 S.E.2d 25 (1965).
67. 111 Ga. App. 663, 143 S.E.2d 28 (1965).
68. 111 Ga. App. 654, 143 S.E.2d 51 (1965).
69. 111 Ga. 792, 143 S.E.2d 438 (1965).
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on a thin, slippery surface on the steps of the defendants' building. The
Court of Appeals held that the petition was sufficient to set forth the cause
of action, where the petition alleged the existence of a defective and dan-
gerous condition existing on the premises of which the defendants, the own-
ers thereof, had been given actual notice on four separate occasions over a
period of at least two months before the injury.

Mitchell v. Gay7o was an action by a horseback rider against a stable oper-
ator for injuries sustained when she was thrown from a horse. The Court of
Appeals held that the Superior Court's charge stating, in effect, that the
horseback rider's injury was brought about by her own failure to look out
was prejudicial error, where the stable operator had not so contended in his
answer and there was no evidence supporting the contention.

In Sharpton v. Great Atlantic & Pacific Tea Co., 7
1 an action was brought

by a store customer and her husband against the store owner for injuries and
other damages arising out of the customer's fall on a slippery substance on
the aisle of the grocery store. The Court of Appeals held that the wife's pe-
tition alleging that the dangerous condition was not observable by her but
could have been observed by the store employee who directed the customer
to use the particular aisle stated a cause of action, but the husband's petition
which did not show that the alleged dangerous condition was not observable
to his wife as well as observable to the store employee did not state a cause

of action.
In Pegg v. Knight's, Inc.,7 2 an action was brought which alleged that a

nineteen-year-old boy rented the defendant's boat for the purpose of fishing
in the defendant's pond, and that the boat leaked and had a wet and slip-
pery bottom, and that these facts were known to the defendant but not to
the boy. No fact or reason was alleged as to why the condition of the bottom
of the boat was not as obvious to the boy who got into it as to the defendant.
It was further alleged that while the boy was rowing the boat the slippery
condition caused him to slip and fall over the side of the boat and into the
lake, that he became entangled in lines, ropes and other floating debris, and
drowned. The Court of Appeals held that the petition stated no basis of fore-
seeability to be charged to the defendant, and thus held for the defendant.

Chapman v. Phillips7 3 was a slip and fall case in which the petition of the
plaintiff alleged that the defendant--owner had constructive knowledge that
water was standing on a waxed floor and that this created an extremely
slippery floor and was an imminently dangerous condition. The Court of
Appeals held for the defendant, saying that this petition was insufficient to
state a cause of action because it failed to allege that the defendant owner
had knowledge of the dangerous or slippery condition of the floor.

70. 111 Ga. App. 867, 143 S.E.2d 568 (1965).
71. 112 Ga. App. 283, 145 S.E.2d 101 (1965).
72. 112 Ga. App. 437, 145 S.E.2d 632 (1965.).
73. 112 Ga. App. 434, 145 S.E.2d 663 (1965).
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In Higdon v. Georgia Winn-Dixie, Inc.,7 4 a customer and her husband
brought an action against the proprietor of a store and against a soft drink
bottling company for injuries sustained by the customer and for medical
expenses and loss of consortium by the husband when an allegedly malfunc-
tioning bottle carton cut the customer. The Court of Appeals held that the
petition set out a cause of action in that the fall of the bottle was allegedly
due to the malfunctioning of the shelf, but that it did not set out a cause
of action attempted to be based on res ipsa loquitur, since this doctrine may
not be applied to pleadings. The court further held that statements that
the defendant owned a grocery store, that the plaintiff was shopping in the
store, and that her injuries were sustained in a part of the store where mer-
chandise was being offered for sale were sufficient to characterize the plain-
tiff as an invitee rather than a licensee.

In YMCA v. Bailey,75 a mother brought action against a charitable organi-
zation for the death of her son who allegedly drowned in the swimming
pool of the charitable organization. The Court of Appeals held that where
the plaintiff mother in her petition alleged that the charitable organization
owned certain assets including a public liability policy, and the charitable
organization in its answer admitted that it owned the policy, it was proper
to refuse to require the charitable organization to submit the policy so as to
permit the mother to make a photostatic copy of the policy and attach the
photostat to the petition or to introduce the policy in evidence because under
these facts insurance or the existence of insurance was not an issue in the
case.

FIRE DAMAGE CASES

FIRE DAMAGE CASES

In Lee v. Say-a-Stop, Inc.,76 an employee brought an action against an em-
ployer for fire damage to the employee's automobile which was parked next
to the employer's warehouse which caught fire. The Court of Appeals held
that the evidence was insufficient to establish that the employer was negli-
gent per se with the respect to the storage of canned heat in the warehouse,
in violation of the Fire Prevention Code of the City of Athens, and thus
held for the defendant.

Hatcher v. General Elec. Co.,7 7 was an action against a manufacturer,
distributor and installer of heating equipment for fire damage to a
building. The Court of Appeals held for the plaintiff stating that the fact
that the defendant-installer of the heating equipment failed to inspect re-
placement relays after being notified that the original ones might be defec-
tive did not insulate the defendant-manufacturer or distributor from liability,
and nothing less than actual notice of defective manufacture to one who in-

74. 112 Ga. App. 500, 145 S.E.2d 808 (1965).
75. 112 Ga. App. 684, 146 S.E.2d 324 (1965).
76. 112 Ga. App. 511, 145 S.E.2d 828 (1965).
77. 112 Ga. App. 585, 145 S.E.2d 647 (1965).
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stalls defective equipment will insulate the manufacturer from liability for
negligent manufacture.

TRESPASS AND MISCELLANEOUS

Grimes v. Gano7s was an action by a tenant against his alleged landlords
for water damage to stored carpets, and a cross action for rent was filed. The
landlord brought error and the Court of Appeals held that where the plead-
ings contended that the plaintiff moved in under a written lease but evi-
dence showed that no written lease was presented to the plaintiff until after
he was occupying the premises, a charge which instructed the jury that it is
a duty of a landlord to turn over real property to a tenant in a condition
reasonably safe and suited for the purpose intended, and free of such latent
defects as the exercise of ordinary care on the part of the landlord would
reveal, does not place a duty on the landlord to keep the premises free from
latent defects arising after possession has been surrendered to the tenant, nor
does such a charge authorize the recovery for defects of which the landlord
has no notice arising after the tenant is given possession. Further, the court
was not required to charge on issue raised by pleadings (that there was a
written lease) but not supported by evidence (no written lease was proved).

In City of Elberton v. J. C. Pool Realty Co.,7 9 an owner of a realty com-
pany brought an action against the city for a loss resulting from water dam-
age due to a break in a water pipe. The Court of Appeals affirmed for the
plaintiff and held that the evidence was sufficient to present a submissible
issue of whether there was negligence in .the way in which the city engaged
in the proprietary function of maintaining a municipal water supply, handled
the problem of draining its water tank, so that water pressure and shock
waves were set up in the water system which caused a pipe in the attic of the
plaintiff's commercial building to burst, inundating the building and result-
ing in water damage, but that a recovery of $200.00, the amount paid by the
paintiff to its lessee for water damage to drugs and merchandise in the
building, was not supported by the evidence when there was no assignment
of the lessee's claim to the owner nor any agreement that the owner would
be subrogated to the lessee's claim against the city. The measure of damages
for injury to a building is usually the amount necessary to restore it to its
condition before the injury, and this should be shown by the cost of repairs
to the building.

Baldwin Processing Co. v. Georgia Power Co.80 was an action by a riparian
owner against an owner and operator of a dam for damage to machinery,
merchandise and manufacturing materials as a result of high waters. The
Court of Appeals affirmed for the defendant and held that an owner of a
hydroelectric dam has no duty to operate the dam as a flood control me-

78. 111 Ga. App. 543, 142 S.E.2d 413 (1965).
79. 111 Ga. App. 765, 143 S.E.2d 407 (1965).
80. 112 Ga. App. 92, 143 S.E.2d 761 (1965).
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chanism as to a lower riparian owner, and as to such owner may maintain
the reservoir at any particular level it sees fit so long as the storing of "exces-
sive" water does not create an emergency causing, or necessitating, the dump-
ing of the water to the .injury of the owner below.

In Covil v. Robert & Co. Associates, 81 consolidated actions were brought
against a planning firm for damage caused by an alleged overflow of mil-
lions of gallons of water onto the owners' land. The Court of Appeals held
that the owners of the land could not recover for damage to their property
on the theory of negligence of the planning firm in preparing plans and
specifications, in absence of a claim that construction of the project was com-
pleted in compliance with those plans or that the T-joint which slipped off
the twenty-four inch pipe and caused the damage had been installed in com-
pliance with the plans. Interestingly, the court also held that where a pro-
vision in the architectural firm's plans and specifications was so ambiguous
that it could be interpreted either to require or not to require certain brac-
ing, this could amount to a negligent failure to provide for the necessary
bracing.

Wilson v. Dunaways2 was an action brought to recover actual and punitive
damages for alleged willful trespass of the defendant in causing an automo-
bile owned by the plaintiff to be levied on and seized under a distress war-
rant which the defendant caused to be issued against the plaintiff's husband
for nonpayment of rent. The Court of Appeals affirmed for the plaintiff and
held that the evidence authorized an award of punitive damages as well as
actual damages of $70.00, and that an award of $1,200.00 punitive damages
was not excessive.

In Bishop v. Lamkin,83 the plaintiff sued to enjoin a continuing trespass
upon his realty. The Supreme Court affirmed for the plaintiff and held that
the court properly denied motions for a directed verdict of the defendants
where there was evidence which would support a finding that the defend-
ants knocked down fences and cut trees on the plaintiff's property, and that
there was evidence, if believed by the jury, that the defendants were tres-
passers, but there was no evidence that the alleged claim of right by deed
was fraudulent, that the deeds were forgeries, or that the defendants other-
wise entered in bad faith having knowledge that they had no clear right to
use the property or that their claim of right was absolutely void. The Su-
preme Court further held that an award in this case of attorney's fees and
punitive damages was not authorized.

In Dr. Pepper Bottling Co. v. Harris,8 4 a retailer brought an action against
a bottler of soft drinks for injuries sustained by the retailer because of the
presence of an alleged foreign substance in a bottle of soft drink which the
retailer drank. The Court of Appeals reversed and held for the defendant

81. 112 Ga. App. 163, 144 S.E.2d 450 (1965,).
82. 112 Ga. App. 241, 144 S.E.2d 542 (1965).
83. 221 Ga. 687, 146 S.E.2d 772 (1965).
84. 221 Ga. 360, 145 S.E.2d 288 (1965).
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bottler, saying that the evidence was not sufficient to bring into play the
maxim of res ipsa loquitur, where the evidence did not exclude the prob-
ability that third persons tampered with the bottle in the cooler at the re-
tailer's place of business.

PARENT AND CHILD

The first case under this topic involves the parent's responsibility for the
negligent acts of his child. The others involve wilful and intentional acts
of the child and the parent's repsonsiblity therefor. The case of Barlow v.
Lords 5 was an action brought for the destruction of a barn by fire. The
Court of Appeals held that the plaintiff's petition, which alleged that the
defendant provided his six and one-half year old son with sparklers (fire-
works) and allowed the son to use the sparklers without supervision or
control, and that the son played with the sparklers in the plaintiff's barn
and caused the fire which destroyed the barn, set forth a cause of action
in tort against the defendant.

The following cases in this section should be considered in light of Ga.
Laws, 1966, p. 424, which are discussed in the STATUTES section of this
article.

In Bell v. Adams,s6 an action was brought against a father for the death
of plaintiff's son who allegedly was intentionally shot by the defendant's
son with a rifle which the defendant has allegedly negligently permitted
his son to possess and control. The plaintiff had two theories of recovery.
First, she asserted that the father was negligent in allowing the son to
possess and control the dangerous instrumentality. The Court of Appeals
denied recovery on this theory because of the intervening criminal act be-
tween the defendant's alleged negligence and the plaintiff's injury. The
second theory of plaintiff was that she had an absolute right to recovery
under GA. CODE ANN. section 105-113 (1956), which provides that every
parent having custody and control of a minor child shall be liable for his
wilful and wanton acts of vandalism resulting in injury or damage to the
person or property of another. As to this theory, the Court of Appeals held
that the father was not liable under the facts alleged because the statute
relied upon applies only to the acts of the child directed to damaging
property and to injuries to persons resulting naturally and proximately from
those acts, and does not apply to the child's intentional shooting and killing
of another.

Browder v. Sloan8 7 was an action to recover damages from the parents of
a child under seventeen years of age for the wilful act of their child in
shooting a slingshot pellet at another child and destroying the sight of one
eye. Just as in the case in the preceding paragraph, the Court of Appeals

85. 112 Ga. App. 352, 145 S.E.2d 272 (1965).
86. 111 Ga. App. 819, 143 S.E.2d 413 (1965).
87. 111 Ga. App. 693, 143 S.E.2d 13 (1965).
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held that the parents were not liable for wilful torts of a minor under
seventeen which are directed against persons of others and not directed
against property.

In Vort v. Westbrook,"8 an action was brought under GA. CODE ANN.,
section 105-113 (1956) to recover damages for injuries sustained by a minor
plaintiff as a result of being struck by a rock thrown by the defendant's
thirteen-year-old son. The Supreme Court of Georgia held that in the cited
statute ,as to making the parents liable for the wilful and wanton acts of
"vandalism" of a child under seventeen years of age resulting in injury to a
person or property of another, the use of the quoted word "vandalism" ex-
cludes acts which cause only personal injuries and hence the petition failed
to state a cause of action against the defendant-father in the absence of
allegation of any property damage.

It is the opinion of the writer that the aforementioned Georgia Laws of
1966 will have a great effect on the weight to be given the foregoing cases
pertaining to the parent's responsibility for the wilful injury his child in-
flicts upon another person.

DOCrORS AND HOSPITALS

The first two cases involve suits against physicians for malpractice, and
the last one involves a suit against a physician and a hospital for alleged
negligent treatment and care of a patient. Andrews v. Smith8 9 was a mal-
practice action against a physician in which a judgment was rendered
against the plaintiff. The Court of Appeals reversed and held for the
plaintiff, saying that the evidence was sufficient to authorize, though it did
not demand, a finding that the defendant did not exercise due diligence in
performing an operation on the plaintiff's right shoulder for the removal of
calcium deposits; that because of his negligence a second operation was
immediately necessary which probably delayed healing and the returning of
the proper function of the plaintiff's arm and that the proper standard
of measurement for a jury to apply to the acts of a doctor to determine
whether he exercised a reasonable degree of care and skill must be estab-
lished by testimony of physicians, it being a medical question. The Court
further held that it is not necessary in an action for malpractice that the
medical witnesses testify by way of conclusion that the defendant was
guilty of negligence or malpractice, as this is an issue for the jury's deter-
mination under the standard of measurement established by the medical
testimony as to whether the defendant doctor exercised a reasonable degree
of care and skill.

Murphy v. Little90 is the second malpractice action, in which negligence
was alleged against a physician in improperly applying a plaster cast to a

88. 221 Ga. 39, 142 S.E.2d 813 (1965).
89. 112 Ga. App. 144, 144 S.E.2d 176 (1965).
90. 112 Ga. App. 517, 145 S.E.2d 760 (1965.).
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patient who had sustained a compound fracture of the forearm and in
thereafter improperly failing to diagnose an impending circulatory impair-
ment resulting from the placement of the cast in time to correct it without
damage to the arm. The Court of Appeals held that medical testimony
was necessary to establish whether the defendant exercised enough care and
skill under the circumstances; that the reasonable degree of care and 'skill
prescribed in the Code for the practice of medicine is not that ordinarily
employed by the profession in the immediate locality, but is that employed
by the profession generally; and further that an orthopedist's testimony
as to his out-of-Georgia medical training and experience was sufficient to
admit his testimony as an expert witness to evaluate the procedures em-
ployed by the defendant physician, even though he was not personally
familiar with standards of the medical profession of Georgia or of Valdosta,
the place of the alleged tort.

Word v. Hendersonol was a suit against a doctor and a hospital for the
alleged negligent treatment and care of a child who died in the hospital
following an operation performed by Pie physician. The Superior Court of
Cobb County granted both defendants' motion for summary judgment and
the Court of Appeals affirmed as to &ae defendant physician but reversed as
to the defendant hospital. On certiorari, the Supreme Court held that
evidence on the issue of the defendant physician's failing to properly
diagnose the condition of the child raised a substantial fact issue pre-
cluding surmnary judgment and that the suit shouldbe allowed against both
the physician and the hospital. The court stated that the same degree of
care is required of a physician in making a diagnosis as is required in treat-
ment-"a physician is required to inform himself of his patients' condition
by proper examination such as would ordinarily be made under similar
circumstances, and upon failure to do so, he is not relieved by error in judg-
ment of liability for resulting injury."

LIBEL AND SLANDER

MALICIOUS PROSECUTION

The cases discussed here involve actions based on libel and slander. Also
included here are cases involving malicious prosecution. Berry v. Baugh92

was an action in which a nurse sued a doctor for mental pain, shock, fright,
humiliation and embarrassment resulting from the doctors allegedly false,
wanton, intentional, voluntary, malicious and willful statements made in
the presence of patients. The Court of Appeals held that there was no
cause of action in slander where the conversation between the nurse and
the doctor dealt with the nurses concern over the mental incompetence of
her husband, and the doctor's statement to the effect that the nurse was
crazy did not indicate that the doctor was alluding to the nurse in her pro-

91. 111 Ga. App. 671, 143 S.E.2d 44 (1965).
92. 111 Ga. App. 813, 143 S.E.2d 489 (1965).
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fessional capacity as a nurse. This case has a good discussion of what lan-
guage must be to be actionable as slander.

In Southland Publishing Co. v. Sewell,93 a part owner of a garage sued for
newspaper libel. The Court of Appeals held that whether the tendency of a
publication reporting that the law enforcement officers had carried out a
surprise raid on plaintiff's garage wherein stolen automobiles were dis-
covered was to bring plaintiff into hatred, contempt or ridicule and whether
the alleged libel was of and concerning the plaintiff were questions for the
jury. The Court of Appeals stated that the language of an alleged libel
must be construed, not by what the writer intended to mean, but by the
construction which would be placed upon it by the average and reasonable
reader.

Hughes v. Rhodes,94 a libel action involving a political campaign was
brought. The Court of Appeals held that the fact that one of the defendants
in response to a request for information as to the plaintiff's employment
by it erroneously stated that the plaintiff had been employed over a given
period of time as a diesel generator operator was not libelous, because
there was no averment of special damages and neither the statement nor
the job was one which would tend to hold the plaintiff in ridicule and
contempt. The court further held that to hold the defendantemployer
liable for republication of its letter concerning the plaintiff's employment
by it in a political advertisement, it must be clearly alleged either that re-
publication should have been foreseen by the employer or that the employer
was a part of the conspiracy to injure the plaintiff's reputation .The court
further held that where the plaintiff made a statement in announcing his
candidacy for councilman that he had worked as supervisor of buildings and
facilities and the defendant-employer later made a statement in a letter
that the plaintiff had been empolyed as a diesel generator operator, no
falsehood was charged because both statements could stand together without
contradicting each other under the equal possibility that both were true.

In the case of Crawford v. Theo,95 an action in two counts was brought
for malicious use of civil process and malicious abuse of legal process. The
Court of Appeals held that if a landlord maliciously filed a dispossessory
warrant against a tenant and thereafter dismissed the warrant, the tenant
was entitled to recover as special damages expenses of his attorney's fees
and of the bond he gave to arrest the proceedings and avoid eviction.

In Ward v. Benge,96 an action was brought for damages for malicious use
of legal process. The Court of Appeals, in essence, simply reemphasized
that to recover for this tort three ingredients must exist: (1) malice, (2)
want of probable cause, and (3) that the proceeding complained of had

93. 111 Ga. App. 803, 143 S.E.2d 428 (1965).
94. 111 Ga. App. 389, 141 S.E.2d 841 (1965).
95. 112 Ga. App. 83, 143 S.E.2d 750 (1965).
96. 111 Ga. App. 83, 143 S.E.2d 750 (1966).
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terminated in favor of the defendant therein before the suit for damages
based upon it was brought.

Massey Stores, Inc. v. Reeves9 7 was an action against a store and its
manager for malicious prosecution. The Court of Appeals held that the
defendants who had received a worthless check had probable cause for ob-
taining a warrant for the arrest of the passer and that the officer's arrest
of the plaintiff who had an identical name as the passer of the worthless
check did not render the defendants liable. Private citizen who procured
warrant on probable cause, was entitled to assume that public official
would arrest proper person named in warrant, and thus would not be
exposed to personal liability by failure of public official to fulfill his duty
correctly.

FRAUD AND CONSPIRACY

The first three cases in this area involved fraud in the sale of real and
personal property. The case of Adamson v. Maddox9 s was a suit by a real
estate broker to recover his commission, of which he claimed he had been
defrauded .The plaintiff based his complaint on the defendant's "tying up"
some land by an invalid contract for sale of the land, and by making
fraudulent promises in regard to the land. The Court of Appeals held
that land can not be tied up by an invalid contract which was unenforce-
able, and therefore, there was no fraud involved. The court further held
that one is charged with the knowledge of the law as it affects the en-
forceability of promises, and when one knows promises to be unenforceable,
he is not justified in relying on them, and cannot recover for fraud in their
utterance.

The case of Skene v. Jones"9 was an action for fraud in the sale of real
estate. The Court of Appeals held that a contract of sale which included an
"entire agreement" provision did not state a cause of action for fraud
and deceit in the sale of real estate when the petition was totally silent
with respect to any charge that the plaintiff was induced to sign the agree-
ment by a fraud perpetrated by the defendant which actually prevented the
plaintiff from knowing the provisions of the contract.

Wade Ford, Inc. v. Perrin'0 0 was an action for fraud and deceit with re-
spect to the sale of personalty. The Court of Appeals held that in an action
for fraud and deceit, actual knowledge of the falsity of a misrepresentation
is not necessary, and where a petition alleged only constructive knowledge
of the alleged misrepresentation on the part of the defendant, a good cause
of action for fraud and deceit is alleged. The court further held that
in such circumstances, the vendee does not have to rescind the contract and
place the vendor in status quo before he can bring an action for fraud and

97. 111 Ga. App. 227, 141 S.E.2d 227 (1965).
98. 111 Ga. App. 533, 142 S.E.2d 313 (1965).
99. 111 Ga. App. 615, 142 S.E.2d 412 (1965).

100. 111 Ga. App. 794, 143 S.E.2d 420 (1965).
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deceit to recover damages for the fraud, and finally held that an action for
fraud and deceit for the recission of a contract or to affirm the contract and
sue for damages for the fraud is not an equity but a pure law case.

The following are some miscellaneous cases in the fraud area. Brooks v.
Hooke T l was a suit brought for the cancellantion of some chattel mort-
gages and notes, for an injunction against their transfer or enforcement,
for damages, and for general relief on the ground of the alleged fraud of
the defendants. The Supreme Court held that where the petition showed
no repudiation of the transaction charged to be fraudulent, and also showed
a waiver of the alleged fraud, it set forth no cause of action for equitable
relief or for damages resulting from such fraud.

Short v. McKinney102 was a suit by a minority stockholder of a corpora-
tion against the majority stockholder for damages based on the alleged
fraud of the defendant in the purchase of stock and management of the
corporation. The acts of the majority stockholder having control and direc-
tion of the corporation were allowing the corporation to default in pay-
ment of a note owed to him as an individual creditor, and thereafter the
majority stockholder was foreclosing on all of the corporate -assets and buy-
ing them in, thus rendering the corporation insolvent. The Court of Ap-
peals held that if the above acts were done in bad faith for the purpose
of converting the assets to his own use, it is a tort directly against the
corporation, and indirectly against the individual stockholders whose stock
is thereby rendered valueless, and therefore the corporation must be joined
in the suit because the plaintiff's rights are derived from the corpora-
tion and the non-joinder of the corporation is fatal. The Court went on
to say that ordinarily a non-joinder can be met by amendment, but not
when the suit is not in equity and when no equitable relief is sought.

In Holbrook v. Capital Auto. Co., 10 3 the buyer of a used automobile
brought an action for damages for fraud against the dealer from whom he
bought the automobile. The Court of Appeals held that a buyer of a used
automobile who did not claim any fraud by the dealer in procuring his
signature to the contract for the purchase of the automobile or did not
claim that there was any material misrepresentation in the contract itself,
could not recover for the damages for the alleged misrepresentation by
the dealer's salesman respecting the mileage that the used automobile had
been driven where the buyer's contracts stated that no salesman's verbal
agreement was binding upon the dealer, and that there was no guarantee
as to the condition or mileage of the automobile unless specified in writing.

Brown v. Mack Trucks, Inc.104 was an action for fraud and deceit against
a truck manufacturer and its subsidiary by a buyer who bought a truck
on condition for alleged misrepresentations as to the coverage of a collision

101. 221 Ga. 229, 144 S.E.2d 96 (1965).
102. 111 Ga. App. 557, 142 S.E.2d 398 (1965).
103. 111 Ga. App. 601, 142 S.E. 288 (1965).
104. 111 Ga. App. 164, 141 S.E.2d 208 (1965).
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insurance policy which the manufacturer had had issued on the truck. The
plaintiff alleged that the truck manufacturer and its subsidiary misrepre-
sented to him that the collision policy would pay the balance on the con-
ditional contract, or would repair the truck, whichever costs less, but he
did not allege that he had investigated the policy and determined its legal
effect, and also failed to allege the reasons why he could not or need not
have done so. The Court of Appeals held that the petition did not state
a cause of action for fraud and deceit because the action was based upon a
misrepresentation of mere opinion, and that a party is not justified in rely-
ing on representation consisting of general commendation or mere expres-
sions of opinion, hope, expectation, and the like, but is bound to make
inquiry and examination for himself so as to ascertain the truth.

The following are varied cases in the conspiracy area. The case of Will-
son v. Appalachian Oak Flooring & Hardware Co.,'0 5 was an action by
corporate creditors against seven individuals and one corporation for a
conspiracy to defraud. The Supreme Court of Georgia held that one or
all of several persons conspiring to defraud another may be sued, and
proof of conspiracy renders the act of one in deceiving and defrauding the
injured the act of all, and a complaint which alleges that the defendant
was a member of a conspiracy to defraud the corporation's creditors is
sufficient to state a cause of action. The Supreme Court further held that
the directors of a corporation may be liable for false statements in re-
gard to the affairs of a corporation as for fraud and deceit, and where
parties conspired to defraud or make a willful misrepresentation of a mere
material fact to induce someone to act to his injury, an action for deceit
will lie.

In A. M. Kidder - Co. v. Clement A. Evans & Co.,106 a broker brought an
action against another stockbroker and against a customer of the plantiff
for fraudulent conspiracy to misrepresent the customer's financial position
and thus induce the plaintiff broker to act to its detriment by accepting
the customer's worthless checks for security purchases. The Court of Ap-
peals held that the plaintiff's petition did not show that the plaintiff could
not recover as a matter of law even if the petition showed that the plaintiff
had violated a regulation of the Federal Reserve Board restricting purchases
and sales of securities effected by stockbrokers, but did not show a willful
violation of the regulation by the plaintiff broker.

NAACP v. Overstreet0 7 is an interesting case in that the Supreme Court
of the United States has recently upheld the damage award in the case,
even over the objection and argument of the NAACP that a case such as
this would allow others to bring damage suits and collect damages for
picketing, and thus possibly bankrupt the association. This case involved

105. 220 Ga. 559, 140 S.E.2d 830 (1965).
106. 111 Ga. App. 484, 142 S.E.2d 269 (1965).
107. 221 Ga. 16, 142 S.E.2d 816 (1965).
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an action by an operator of a store in Savannah, which was picketed by
defendants because the operator had allegedly beaten a Negro boy who
had worked for him, for injunction relief and compensatory and punitive
damages. The Supreme Court of Georgia held that awards of $35,793.05 as
compensatory damages and $50,000 as punitive damages were not excessive,
on the ground that peaceful picketing for a lawful purpose is protected
under the free speech provisions of the Constitutions of the United States
and of Georgia, but that mass picketing by the use of force, violence,
intimidation, harrassment and other similar activities to prevent customers
from entering the store and encouraging and inducing the public to boy-
cott the plaintiff's business are not protected activities. The Court further
held that the protection does not extend to malevolent picketing for the
sole purpose of punishing one who is accused of committing an assault
and battery upon an employee, nor to picketing by the use of force, in-
timidation, violence or threats to prevent or attempt to prevent any em-
ployee from continuing in the employ of his employer.

Nottingham v. Wrigley'0 8 was an action by a discharged employee
against corporate officers in their personal capacities for allegedly having
maliciously procured a breach of his employment contract with the corpora-
tion. The Supreme Court held that the evidence was sufficient to require
submission to the jury of the question of whether a director of the corpora-
tion acted, individually or with the president, maliciously to procure a
breach of the plaintiff's contract of employment by the corporation and
to interfere with his property rights. Hence, the director's motion for judg-
ment notwithstanding the verdict was properly denied.

Dale v. City Plumbling & Heating Supply Co.10 9 was an action by the
sole owner of a corporation for damages for the defendant forcing his
corporation into bankruptcy and causing him to suffer loss of salary and
diminution of future earning capacity. The Court of Appeals held that the
alleged filing of false affidavits of the amount of the debts owed by the
plaintiff's corporation to the defendant as materialman's liens, with the
result that the corporation was forced into bankruptcy and the owner of
the corporation suffered loss of salary and diminution of future earning
capacity, constituted injury to a property right. The owner of the corpora-
tion had a cause of action with four years in which to sue due to the fact
that is was a suit on injury to a property right.

TROVER

In Harper v. Green,1 0 an action in trover was brought to recover an
automobile. The Court of Appeals held that the statute, GA. LAWS 1937,
p. 735; GA. CODE ANN. section 68-905 (1957), prohibiting a dealer or a

108. 221 Ga. 386, 144 S.E.2d 749 (1965).
109. 112 Ga. App. 723, 146 S.E.2d 349 (1965).
110. 112 Ga. App. 748, 146 S.E.2d 132 (1965).
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seller from bringing an action to recover a used motor vehicle brought
into the state for the purpose of resale without compliance with registra-
tion and bond requirements did not prevent the person who had brought
the used automobile into the state for the purpose of resale, without com-
plying with the statute, from maintaining an action in trover to recover
the automobile from a garageman with whom he had left it for the pur-
pose of making repairs only, there being no intent here to make a sale or
to pass the title.

Charles S. Martin Distrib. Co. v. Banks"' was a trover action involving
certain personal property on which plaintiff wholesaler alleged defendant
retailer owed it an unpaid balance under the terms of a "floor plan"
arrangement under which furniture and appliances were entrusted to the
retailer. The Court of Appeals cited the Uniform Commercial Code, GA.

CODE ANN. section 109A-2-403 (2) (1962), and held that trover was not an
appropriate remedy in this case, since legal title an dright of claim to the
scheduled property had passed out of the plaintiff-wholesaler and into
the purchasers at retail from the defendant-retailer by operation of law
prior to the filing of the suit.

In Graham v. State Street Bank & Trust Co.,11 2 a trover action, the
Court of Appeals held that that where a defendant denies the averments
of plaintiff's title as contained in the petition, it is not necessary for
plaintiff to prove any conversion of his property. This rule constitutes an
exception to the exception of'GA. CODE ANN. section 107-101 (1956). Thus
the ruling of the court seems to follow this sequence (111 Ga. App. 417-418) :
Code section 107-101 provides that "it shall not be necessary to prove any
conversion of the property where the defendant is in possession when the
action is brought." An exception to the exception: ". . . exists if the defen-
dant acquired possession lawfully, and in the event it is necessary to prove
either actual conversion or a demand for return of the property and de-
fendant's failure or refusal to redeliver."

MISCELLANEOUS

In Archer Plumbing & Heating Co. v. Dodys,13 a pedestrian brought
an action against the owner of a truck for injuries sustained when the
plaintiff ran into a pipe tied to the top of the parked truck and extending
into a crosswalk. The Court of Appeals held that parking of a truck near
a crosswalk with a load of pipe extendin, into the crosswalk was a viola-
tion of a statute prohibiting parking on the crosswalk and was negligence
per se as to the pedestrian plaintiff.

In Swails v. Carpenter 1 4 a farmhand brought an action for personal in-

111. 111 Ga. App. 538, 142 S.E.2d 309 (1965).
112. 111 Ga. App. 416, 142 S.E.2d 99 (1965).
113. 112 Ga. App. 355, 145 S.E.2d 277 (1965).
114. 112 Ga. App. 117,44 S.E.2d 182 (1965).
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juries sustained by him when he fell from a tractor, on the theory that the
farmer had failed to disclose the existence of a filled-in stump hole into
which the tractor wheel fell, throwing the plantiff farmhand from the
tractor and beneath the wheel. The Court of Appeals held that the plain-
tiff-farmhand was not entitled to recover for this alleged negligence by the
farmer in failing to disclose the existence of the stump hole where it
appeared that the farmhand had equal means of knowing of the defects
and the danger notwithstanding that he was assured by the farmer that he
could safely use the tractor in high gear and that the plaintiff-fannhand
so used it in high gear, relying on such assurance by the defendant-farmer.

In Wrigley v. Nottingham,115 a discharged employee of a corporation
brought an action against corporate officers in their personal capacities for
allegedly having maliciously procured breach of his oral employment con-
tract with the corporation. The Court of Appeals held that one who is
sued in his personal capacity, who is otherwise alter ego, officer or agent
of a corporation, may not escape the personal liability for his tortious mis-
conduct damaging employees or third persons by hiding behind the corporate
veil, even in those situation where the corporation might also be a proper
party to the action, thus affirming the jury's verdict against the officers.
The court also held that where several defendants are sued as joint tort-
feasors, and evidence demands a finding that there was no cause of action
proved against one of the defendants, the trial judge should grant such
defendant's motion for judgement notwithstanding the verdict.

Ray v. Deas1 6 was an action by a patron of a restaurant against the
restauranteur for an injury received when the plaintiff patron allegedly
broke a tooth while biting into a hard unyielding substance in a ham-
burger sandwich. The Court of Appeals held that if the restauranteur was
negligent in failing to properly inspect the ingredients of the sandwich
with the result that the patron-plaintiff broke his tooth, the defendant
restauranteur was liable. Actual knowledge by restauranteur of thing
causing damage was held not necessary if he was negligent.

The court also held that the GA. CODE ANN. section 109A-2-314 (1962)
repealed and abrogated former court rulings holding that the furnishing of
food was not a sale but the furnishing of a service, thus now holding that
a furnisher of food impliedly warrants its merchantability.

In Saunds v. Forsythe,117 a mother brought an action as the sole sur-
viving parent of a child whose death was allegedly caused by the negligence
of another, and the mother also sought to recover the full value of the life
of the deceased child, as well as medical, hospital and funeral expenses.
The Court of Appeals held that a demurrer on the ground that the
sole cause of action vested in the plaintiff was only for the full value of

115. 111 Ga. App. 404, 141 S.E.2d 859 (1965).
116. 112 Ga. App. 191, 144 S.E.2d 468 (1965).
117. 112 Ga. App. 269, 144 S.E.2d 926 (1965).
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the life of the deceased child, and that prayers for hospital, doctor bills
and funeral expenses were vested by law in the representative of the
estate of the deceased child, and that pleading the same constituted mis-
joinder of causes of action, did not properly raise the question of mis-
joinder but only raised the question of whether the plaintiff-mother
was entitled to recover for hospital, doctor bills and funeral expenses,
citing GA. CODE ANN. section 105-1310 (1956).

Maxwell v. Ralston Purina Co.1 18 was an action to enjoin the operation
of the chicken processing plant on the ground that it constituted a
nuisance and that the plant violated a city zoning ordinance. The jury
returned a verdict for the defendants and the plaintiffs brought error
on both the nuisance ground and the city zoning ordinance ground. The
Supreme Court held that, as to the nuisance ground, there was sufficient
evidence to justify the verdict for the defendants. As to the city zoning
ordinance ground, the Supreme Court found that evidence that the plain-
tiffs knew about the plant for more than a year before taking any action
was sufficient for the jury to find for the defendants on the issue of
whether the plaintiffs were guilty of laches and hence were estopped from
enjoining the operation of the plant.

The linal case under this section involves a statute of limitations prob-
lem and a personal injury action. Lowe v. Bailey19 was the case in which
the defendant's general demurrer on the grounds of the action being
barred by the statute of limitations was overruled. The Court of Appeals
held that the defendant's general demurrer should have been sustained
because a personal injury action brought by the plaintiff in that case, which
was commenced on September 16, 1963, and based on an injury sus-
tained on September 16, 1961, was barred by the two year statute of
limitations. Running of statute was not suspended for the two days follow-
ing the action during which plaintiff was in shock and mentally incom-
competent to transact business.

STATUTES

This year the legislature enacted only two statutes that will be of gen-
eral interest to practitioners in the tort field. GA. LAWS, 1966, p. 424 was
passed for the purpose of making every parent or other person in loco
parentis having the custody and control of a minor child or children
under the age of seventeen liable for the willful and wanton acts of the
minor child or children resulting in death, injury or damage to the person
or property, or both, of another. The Act further provides that it shall
not affect the liability of such a parent or other person in loco parentis
under the "family-purpose car doctrine" or any statutes now in force and
effect in the State of Georgia. This Act also repealed GA. LAWS, 1956, p. 699

118. 221 Ga. 529, 145 S.E.2d 567 (1965) .
119. 112 Ga. App. 516, 145 S.E. 622 (1965).
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which provided that a parent shall be liable for the willful and wanton
acts of vandalism of a minor child. This 1956 Act had been construed
by the courts of Georgia to apply only to the acts of the child directed
to the damaging of property and to injuries to persons resulting naturally
and proximately from those acts. As can be seen in the cases under the
Parent and Child section of this article, liability of the parent for the
willful acts of his child which were directed at the person was governed
by the ordinary principles of Principal and Agent and Master and Servant.
In essence, this 1966 Act does what the courts would not do; it adds tort
liability for willful and wanton acts of a minor child or children when
directed toward either property or the person, or both, of another, and
thus does away with the court decisions that the 1956 Act only applied to
acts against property and personal injury resulting therefrom. This Act
also expands the 1956 Act to the extent that now every "parent" or "other
person in loco parentis" having custody and control over a minor child or
children under the age of seventeen shall be liable for these acts. The 1956
Act applied only to parents.

GA. CODE ANN. section 105-2012 (1956), relating to the right of con-
tribution among several trespassers, which provides that if judgment is
entered jointly againit several trespassers, and is paid off by one, the
others shall be liable to him for contribution, was amended by adding
a new subsection which provides that where the tortious act does not
involve moral turpitude, contribution among the several trespassers may
be enforced just as if they had been jointly sued. The old and new sections
are now to be read together to form GA. CODE ANN. section 105-2012 (1956).

This writer interprets this new subsection to mean that, where the
tortious act does not involve moral turpitude, and an action is brought
against one of the several trespassers and recovery had, the others who
were not named defendants in the suit are liable to the named defendant
for contribution. The original subsection pertaining to judgments entered
jointly against the several trespassers being paid off by one seems to retain
its same effect.
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