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STATUTES

For the second consecutive survey period the major contribution to the
field of practice and procedure in the State has been not through judicial
opinions but through legislative enactments.
One bill was enacted' to provide that appeals taken from certain actions
of the Board of Examiners in Optometry to the superior court shall be in accordance with and subject to the provisions of section 20 of the Georgia Administrative Procedure Act 2 as amended.
GA. CODE ANN. section 81-1001

(1966),

as amended through 1962 was

again amended to delete the provision:
Where the court sustains any or all demurrers to pleading, and allows time for the filing of an amendment, such judgment or order
shall not be subject to exception or review, but the court shall
render a judgment on the sufficiency of the pleadings after the
expiration of the time allowed for the amendment which shall
supersede the judgment allowing time for amendment. Parties shall
have the right to amend at any time prior to the rendition of such
latter judgment. Nothing herein shall be construed to abridge the
right of amendment otherwise existing.
and by adding the following:
Either party who amends or attempts to amend his petition or
other pleadings in response to an order or other ruling of the court
shall not be held to have waived his objection to such order or
3
ruling, but may thereafter take exception thereto as in other cases.
The Appellate Procedure Act of 19654 was amended in several material
respects. 5 Section 2 was amended to provide that where the overruling of a
motion for new trial is not itself relied upon then such need not be enumerated as error. A further provision was made that entry of judgment on a verdict constitutes an adjudication as to the sufficiency of the evidence, thus
affording a basis for review on appeal without further ruling by the trial
court. Sub-paragraph (b) was added providing that a motion for directed
verdict denied might be reviewable without the necessity of a motion for
judgment n.o.v. having been made, although a party would still have the
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option of filing such motion. This conforms the procedures on 'judgment
n.o.v. and for directed verdict to that prescribed for motions for new trial.
Section 4 providing for notice of appeal was amended to provide that
such notice of appeal shall state whether or not any transcript of evidence
is to be transmitted as a part of the record on appeal. Section 5 was amended
to provide that where the original notice of appeal did not specify that a
transcript of evidence was to be transmitted, then the notice of cross appeal
shall state whether such transcript is to be filed for inclusion in the record on
appeal. Section 5 was further amended to provide that notice of appeal might
be filed on an order from a motion for new trial, a motion in arrest or a
motion for judgment n.o.v. within thirty days after the entry of the order
thereon rather than the rendition thereof.
Section 9 of the Appellate Procedure Act of 1965 was amended by a separate act 6 making provision for the contesting of the truth of a pauper's affidavit and for the determination of the issues raised thereby. Under the law
prior to 1965 and under the 1965 Act no such provision was made. This
amendment was obviously designed to change this rule which had been
recognized by the Georgia Supreme Court.7 Section 11-A was stricken as it
did not appear to be serving any useful function.8 Section 12 relating to
preparation and transmission of the record on appeal was amended, and
there was stricken from section 13 the express provision for dismissal "where
no enumeration of the errors relied upon is filed by appellant with the
clerk of the appellate court within the time prescribed by section 14," i.e.,
at the time the brief is filed. The Supreme Court of Georgia relied upon this
provision that requires the enumeration of errors be separate, under separate
manuscript cover and filed separately from the brief, and dismissed a number of cases. 9 While the deletion of this provision may not serve to assure
the trial of such a case on its merits, at least there is eliminated this statutory
basis for dismissal. 10 In other cases the court has held that it cannot consider
errors urged in the brief but not included in the enumeration of errors. 1
Further the strict application of requirements as to bills of exceptions, now
abolished, is illustrated by the number of dismissals for failure to file the
2
notice of appeal within the time allowed.'
723-24.
Fowler v. Stansell, 221 Ga. 630, 146 S.E.2d 726 (1966)
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Banks v. Banks, 221 Ga. 626, 146 S.E.2d 636 (1966); Brawner v. State, 221 Ga. 680,
146 S.E.2d 737 (1966) ; Cade v. Burson, 221 Ga. 715, 146 S.E.2d 761 (1966) ; Noles v.
Lee, 221 Ga. 811, 147 S.E.2d 445 (1966); Undercofler v. McLennan, 221 Ga. 613, 146
S.E.2d 635 (1966) ; Davenport v. Hall, 221 Ga. 543, 145 S.E.2d 558 (1965) ; Stanford
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Section 17 was amended so as to prescribe for criminal cases the same
standardized procedure as to the charge and requests to charge as was originally provided for civil cases only. Section 18 providing for service under
certain circumstances by certified mail was amended to eliminate the requirement that such mail be certified. Section 20 providing certain suggested
forms was amended to bring those suggested forms in line with these amendments. Finally in this amendment GA. CODE ANN. §6-1606 (1964) was
amended to eliminate the requirement that opinions be written in every
case by the appellate courts. This amendment provided that not all judgments will be published in the official reports, but only those opinions which
the courts shall direct will be published.
The most significant change in our procedure, however, will come as the
result of the enactment of the Georgia Civil Practice Act 13 approved March
18, 1966, and to become effective March 1, 1967. This new act is entirely
too extensive to permit any detailed analysis here, but a few comments may
be pertinent. The effective date of the act will not occur until after commencement of the next session of the General Assembly, hence substantial
changes could be effected even before the terms of the act become applicable.
Obviously, not yet being effective, there are no interpretations of the provisions by our appellate courts. The new procedure provided, however, is
modeled closely after the Federal Rules of Civil Procedure and the federal
cases will therefore furnish much persuasive authority on construction and
interpretation. Prior to this enactment we had already taken some steps in
the direction indicated by the federal rules such as pre-trial procedures, discovery, summary judgment and judgment n.o.v. These new provisions, while
in effect continuing those provisions, go further and place the rules of pleading in the state courts on a basis closely parallel to those provisions applicable in the federal practice. Basically this will remove much of the burden
on pleadings to "plead the facts necessary to set out a cause of action" and
substitute therefor as the function of pleadings simply to notify the opposing
party of the general position taken by the pleader in the case, that is "a
short and plain statement of the claim showing that the pleader is entitled
to relief .. " Basic changes are apparent as to process, pleadings, parties
(third party practice) and trial. It is suggested that "The act is designed
to simplify Georgia civil procedure by deemphasizing form and technicality
in order that the substantive rights of litigants may be asserted and tried on
the m erits .... 14
147 S.E.2d 828 (1966); Lanier v. Fuller, 113 Ga. App. 234, 147 S.E.2d 875 (1966)
Smith v. Smith, 113 Ga. App. 111, 147 S.E.2d 466 (1966); Williams v. State, 112 Ga.
App. 566, 145 S.E.2d 765 (1965); Rhett v. State, 112 Ga. App. 567, 145 S.E.2d 823
(1965).
13.
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JURISDICTION

An effort, by statute, to vest in justice of the peace courts jurisdiction over
abatement of nuisances was held to be unconstitutional: 15 "Cases respecting
title to and . . . means actions at law, such as ejectment or statutory substitutes therefor, in which the plaintiff relies on legal title to recover possession
of the land or of the land and mesne profits. It does not include actions in
which the plaintiff must seek the aid of equity to perfect his title." In the
former case jurisdiction lies in the superior court of the county where the
land lies. In the latter, jurisdiction lies in the superior court of the county
of residence of a defendant against whom substantial relief is sought. 16 The
trial court is without jurisdiction to set aside its judgment entered at a prior
term making the remittitur of the appellate court the judgment of the trial
court. 1 7 Courts have authority to seize property and exercise in rem jurisdiction, but this depends upon the existence within the state of the property
which is capable of seizure. A mere expectancy cannot be seized. In attachment and garnishment cases there must be either physical property or some
debt owed by the garnishee to the defendant which is definite or capable
of being made definite without contingencies.' 8 Jurisdiction over the subject
matter cannot be waived. A judgment rendered by a court without jurisdiction of the subject matter is absolutely void, nor does it not have the
effect of res judicata. Furthermore it willbe reversed by the appellate courts
on their own motion without regard to whether or not exception be taken
thereto, and cannot be validated by consent of the parties. Finally, it is supported by no presumption and may be assailed in any action, direct or collateral. 19 The court lacks jurisdiction over proceeding against non resident
where it is determined that no cause of action is set out against resident
20
joined as defendant.
A cause of action has been defined as being the entire set of facts which
gives rise to an enforceable claim. Where some of the operative facts necessary to the cause of actions are different in the two cases the later suit is not
upon the same cause as the former although the subject matter be the same
and even though the causes arose out of the same transaction. 2 ' Parties to
a divorce action can settle between them in regard to title to land and di22
vision of property in the one proceeding.
The return of service of process may, with the court's permission, always
be amended and corrected so as to make it speak the truth. 2 Process and
service of process may be waived but a waiver is limited to a specific suit
15. Sizemore v. Coker, 220 Ga. 773, 141 S.E.2d 891 (1965).
16. Stolaman v. Stolaman, 220 Ga. 799, 142 S.E.2d 70 (1965).
17. Thornton v. Orkin Exterminating Co., 113 Ga. App. 43, 147 S.E.2d 21 (1966).
18. Camp v. Aetna Life Ins. Co., 220 Ga. 832, 142 S.E.2d 248 (1965).
19. Undercofler v. Ernhardt, 11 Ga. App. 598, 142 S.E.2d 317 (1965).
20. Lewis v. Wilson, 11 Ga. App. 666, 142 S.E.2d 852 (1965).
21. Life & Cas. Ins. Co. v. Webb, 112 Ga. App. 344, 145 S.E.2d 63 (1965.).
22. Goodwill v. Goodwill, 221 Ga. 757, 147 S.E.2d 313 (1966).
23. Mulcay v. Augusta Fire Dep't Credit Union, 220 Ga. 805, 142 S.E.2d 231 (1965).
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then pending and which is at the time in the minds of both parties, and
it must be followed within a reasonable time by the filing of the particular
suit that was contemplated. 24 While service of process may under appropriate circumstances be perfected upon an "officer or agent," a person who had
only the duty to take telephone calls and relay messages and had no authority
to act for his principal in a representative capacity or to bind the principal
in a business transaction was not such an "officer or agent. 23 As a general
rule the question of defective service may be raised only by the one on whom
attempted service was made, and one defendant is not entitled to urge defects in the service of co-defendants. This same principle is applicable to objections to venue. There are exceptions, however, where strict adherence to
the rule would deprive the movant of a right under the law. In a case involving joint defendants, one a resident and another nonresident, the nonresident defendant may object to defective service on the resident in order
to protect his right to proper venue. 26 When a petition is filed but is not
served as provided by law the plaintiff may call upon the court's discretion
to order belated service. The issue raised is whether the plaintiff has been
diligent in his effort to perfect service. If the plaintiff has taken no action
the request should be denied. 27 Defects in process may be reached by plea,
but a demurrer may not be used. Appearance and pleading (general demurrer) shall be a waiver of all irregularities of the process, or of the absence of process and the service thereof.28 Failure of the officer serving a
copy of the petition and process to enter on the copy at the time of service
a notation of the date on which service was made and to sign it does not
invalidate the service if it is otherwise legally made.29 Where there is no
prayer for process, any process issued should be quashed upon motion. 30
Where statute provides that all claims against counties must be presented
within twelve months after accrual, the filing of an action against the county
followed by service of petition on one of the members (the chairman) of
the county board of commissioners within the twelve months did not suffice
since perfection of service required service on a majority of the members of
the board of county commissioners. 3'
In an action against joint defendants, one a resident and the other a nonresident, where the court loses jurisdiction over the resident, for example
by motion or in an equity case for absence of a prayer for substantial relief
24. Adair v. Adair, 220 Ga. 852, 142 S.E.2d 251 (1965).
25. Orkin Exterminating Co. v. Thornton, 111 Ga. App. 636, 142 S.E.2d 422 (1965).
26. Ryder Auto. Leasing Co. v. Tates, 112 Ga. App. 18, 143 S.E.2d 411 (1965).
27. Gulf Oil Corp. v. Sims, 112 Ga. App. 68, 143 S.E.2d 776 (1965).
28. Nichols v. Acree, 112 Ga. App. 287, 145 S.E.2d 92 (1965); Hatcher v. Ga. Farm Bureau Mut. Ins. Co., 112 Ga. App. 711, 146 S.E.2d 535 (1965).
29. Hatcher v. Ga. Farm Bureau Mut. Ins. Co., 112 Ga. App. 711, 146 S.E.2d 535 (1965).
30. Cummings v. Comunity Fin. Co. of Glennvile, 112 Ga. App. 286, 145 S.E.2d 109

31.

(1965).
Clayton County v. Sarno, 112 Ga. App. 379, 145 S.E.2d 283 (1965). Service of process

on the chairman alone would be sufficient under the specific terms of section (4) d) -5
LAWS, 1966, p. 609, 612.
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of such resident, the action should also be dismissed as to the nonresident
defendant.3 2 This is because of want of jurisdiction over the person of the
nonresident or venue. However, this defect is waived by appearance and
pleading to the merits after the loss of jurisdiction over the resident defendant.3 3 By a divided court, the Supreme Court of Georgia held that where the

plaintiffs voluntarily dismissed their equitable petition against a necessary
and indispensable party, it was error for the trial court to refuse the plaintiffs' motion to re-instate such party defendant by scire facias over such party's
objections and to sustain the defendants' general demurrers pointing out
such defect in the plaintiffs' petition.3 4 Where the party named in the court
of ordinary was "A, Executrix of the last will and testament of C," and the
appeal to the superior court was brought by "A, as Executrix of the last will
and testament of C" it was held that the party in the court of ordinary and
the party appealing to the superior court were not the same. 3 5 Where the
record showed that there existed two distinct corporations bearing similar
names and he return of the sheriff showed service on one, dismissal of defensive pleadings filed by the other and award of judgment for the plaintiff
against the corporation served were not improper.3 6 Jurisdiction of a juvenile
court extends only to those minors who are residents of the county.3 7 As a
court of special and limited jurisdiction, its judgments must show upon their
face such facts as are necessary to give it jurisdiction of the person and the
38
subject matter. If such jurisdiction is not shown these judgments are void.
PLEADINGS

A complaint from which it could not be.determined what provisions were
included in a life insurance policy was insufficient for requiring insurer's
specific performance of contract.3 9 The general rule is that a petition need
40
not by anticipation negative possible defenses on the part of the defendant.
Allegations in a petition which are ambiguous, inconsistent or contradictory
will be construed most strongly against the pleader. 41 Pleadings must be
construed in the light of their omissions as well as their averments and it is
to be assumed that the pleader has stated his case as strongly in his favor as
the facts will justify. 42 Good pleading requires only that the plaintiff plainly
32.

33.
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35.
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42.

Martin v. Bennett, 221 Ga. 482, 145 S.E.2d 517 (1965); Howell Gas, Inc. v. Caile,
112 Ga. App. 732, 146 S.E.2d 145 (1965); Meeks v. Johnson, 112 Ga. App. 760, 146
S.E.2d 121 (1965); Charles S. Martin Dist. Co. v. Roberts, 111 Ga. App. 653, 143
S.E.2d 11 (1965).
Stolaman v. Stolaman, 220 Ga. 799, 142 S.E.2d 70 (1965).
Logan v. Logan, 221 Ga. 769, 147 S.E.2d 326 (1966). Misjoinder or nonjoinder of
parties is provided for in The Georgia Civil Practice Act in section 21. GA. LAws,
1966, p. 609 at p. 632.
Alexander v. Fontenot, 113 Ga. App. 36, 147 S.E.2d 25 (1966).
Gold Bond Stamp Co. v. Ballard, 113 Ga. App. 38, 147 S.E.2d 371 (1966).
Ingle v. Rubenstein, 112 Ga. App. 767, 146 S.E.2d 367 (1965).
Ferguson v. Hunt, 221 Ga. 728, 146 S.E.2d 756 (1966).
North Carolina Mut. Life Ins. Co. v. Goldwire, 220 Ga. 775, 141 S.E.2d 902 (1965).
Ralston Purina Co. v. Aerey, 220 Ga. 788, 142 S.E.2d 66 (1965).
Chisholm v. Billings, 220 Ga. 870, 142 S.E.2d 781 (1965).
Howell Gas, Inc. v. Coile, 112 Ga. App. 732, 146 S.E.2d 145 (1965).

1966]

PRACTICE AND PROCEDURE

and concisely state the material ultimate facts upon which he depends for
recovery. Ordinarily the evidentiary facts relied upon to prove the ultimate
facts need not and should not be pleaded. 43 A petition which merely recites
the proof, from which the facts intended to be put in issue may be inferred,
is defective. It should positively affirm or deny the truth or falsity of the
matter in dispute. 44 A conclusion in pleadings is only permissible when
authorized by facts alleged,4 5 and specific facts alleged in support of conclusions drawn in the petition must reasonably tend to support the conclusions since the conlusion will be disregarded where the particular facts
are contradictory of it, or even where they merely fail to support it. 4 6 Allegations stating the knowledge and intention of the opposite party usually
constitute allegations of fact rather than conclusions, even against special
demurrer.4 7 Where both general and specific allegations are made regarding
the same subject matter, the latter will control,48 and allegations in a peti49
tion must yield to contradictory facts shown by an exhibit attached thereto.
A suit on a note and one on an open account are both ex contractu actions and may be joined in a single action. 50 Whether a petition is based
upon an equitable or a legal cause of action depends upon the nature of
the relief sought as shown by the prayers 51 and the plaintiff cannot recover
more than he prays for in his petition. 52 A litigant may either consecutively
or concurrently pursue any number of consistent remedies to enforce the payment of a debt until it is satisfied. Obtaining judgment on a note and foreclosure of a security device are consistent remedies, and the utilization of one
will not constitute an election or abandonment of the other. 53 In an action
in a state court under the Federal Employers' Liability Act seeking the enforcement of a federally created right, the petition is not subject to the procedural rule of strict construction applied to the enforcement of state created rights, but such procedural rules must be given a more liberal construction. The goal of this rule is the protection of such federally created rights.54
Where a case as laid in a petition as amended is not proved, there can be no
recovery for the plaintiff. 55
43. Southern Ry. v. Smalley, 112 Ga. App. 471, 145 S.E.2d 708 (1965) ; Bush v. Johnson,
44.

Ill Ga. App 702, 143 S.E.2d 21 (1965).
Chapman v. Phillips, 112 Ga. App. 434, 145 S.E.2d 663 (1965).

45. Neel v. Clark, 221 Ga. 439, 145 S.E.2d 235 (1965).
46. Johnston v. Clement A. Evans & Co., 111 Ga. App. 659, 143 S.E.2d 38 (1965); Davis
v. Aiken, 111 Ga. App. 505, 142 S.E.2d 112 (1965).
47. Beavers v. Johnson, 112 Ga. App. 677, 145 S.E.2d 776 (1965).
48.

Rothberg v. Peachtree Inv., Inc., 220 Ga. 776, 142 S.E.2d 264 (1965).

49. Allan-Grayson Realty Co. v. Stone Mountain Indus. Park, Inc., 113 Ga. App. 362, 148
50.
51.
52.
53.
54.
55.

S.E.2d 51 (1966); LeCraw v. Burdine Enterprises, Inc., 112 Ga. App. 49, 143 S.E.2d
679 (1965).
Nat'l Recording Corp. v. W. R. Grace & Co., 112 Ga. App. 310, 145 S.E.2d 382 (1965).
Sun Ins. Co. v. Brant, 112 Ga. App. 59, 143 S.E.2d 774 (1965).
L. & N. R.R. Co. v. Young, 112 Ga. App. 608, 145 S.E.2d 700 (1965); Cotton States
Mutual Ins. Co. v. Davis, 112 Ga. App. 485, 145 S.E.2d 607 (1965).
Gentry v. Hibbler-Barnes Co., 113 Ga. App. 1, 147 S.E.2d 31 (1966).
Seaboard Air Line R.R. Co. v. Haupt, 113 Ga. App. 66, 147 S.E.2d 331 (1966).
Atlanta Realty Co. v. Piassick, 113 Ga. App. 233, 147 S.E.2d 874 (1966).
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In the superior and other trial courts of this State the right of amendment has been said to be "as broad as the plan of salvation". The pleading
may be amended "at any stage of the cause" before verdict. 56 "In accordance
with the liberal policy of our law with regard to amendments" great latitude
of amendment has been allowed in perfecting appeals and this would apply
57
to perfecting an appeal from assessors' award in condemnation proceedings.
Any amendment that would have been proper in a proceeding in the court
of ordinary may be allowed on an appeal from that court to the superior
court.58 A petition may be amended by the substitution of a recompiled
petition and the same rules govern.5' Actually it is not always necessary to
present an amendment in writing. Where the plaintiff offers evidence and
it is admitted without objection, though upon objection it would have been
excluded as not relevant to the pleadings without amendment, such constitutes a waiver of objection by the defendant and is tantamount to an amendment.60 For an amendment to be effective it is essential that before filing it
first be tendered to and allowed by the trial judge. 61 After certification of a
bill of exceptions and reversal of a judgment overruling a general demurrer,
until such time as the remittitur on such judgment is received by the trial
court, if there has been a verdict and judgment in the case and no part of
it is pending in the trial court at the time, the trial court has no jurisdiction
to entertain an amendment to the petition. The rule is otherwise if the demurrer ruling is appealed prior to the trial of the case.62 When the trial
court entered as its judgments on remittitur the judgment of the appellate
court reversing the grant of nonsuit and the judgment of the appellate court
reversing the overruling of the defendant's motion to dismiss, this action of
the trial court had the effect of simultaneously reinstating the case and dismissing it and left nothing to amend. Amendments offered thereafter were
futile.6 3 It is within the discretion of the trial judge to allow an amendment
to a plea even though there was not attached thereto an affidavit that it was
not offered for the purpose of delay. 64 A petition in equity may be changed
by amendment into an action at law, or vice versa, and it may be amended
to seek redress in form of damages as well as equitable relief and vice versa.
After the sustaining of a general demurrer to a pleading thus establishing
the law of the case thereto it is too late to consider allowance of an amend56.
57.
58.
59.
60.
61.

62.
63.
64.

Schaefer v. Clark, 112 Ga. App. 806, 146 S.E.2d 318 (1965) ; Hein v. Morgan, 112 Ga.
App. 535, 145 S.E.2d 780 (1965).
State Highway Dep't v. Hester, 112 Ga. App. 51, 143 S.E.2d 658 (1965).
Alexander v. Fontenot, 113 Ga. App. 36, 147 S.E.2d 25 (1966).
State Highway Dep't v. Manis. 112 Ga. App. 603, 145 S.E.2d 647 (1965).
Bell v. Thomas, 112 Ga. App. 766, 146 S.E.2d 126 (1965).
Shelton v. Haas, 112 Ga. App. 825, 146 S.E.2d 381 (1965). Under the express terms
of section 15 of The Georgia Civil Practice Act "Except as otherwise provided, a party
may amend his pleading as a matter of course at any time, without leave of court."
GA. LAWS, 1966, pp. 627-628.
Westbrook v. Nationwide Ins. Co., 113 Ga. App. 299, 147 S.E.2d 819 (1966).
Robert & Co. Associates v. Covil, 113 Ga. App. 387, 147 S.E.2d 825 (1966).
Kraft v. Forest Park Realty & Ins. Co., 111 Ga. App. 621, 142 S.E.2d 402 (1965).
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ment thereto.6 5 Where in response to an order sustaining a special demurrer
the plaintiff amended his petition, such constituted a waiver of his objection
to the order and subsequent exception to such order would not be considered.6 6 When a trial judge sustains a general demurrer to a petition but
provides time for amendment to cure the defect this is not a final order. If
an amendment is filed within the time allowed and that amendment is a material amendment, then if the defendant would insist upon his demurrer
it is incumbent upon the defendant to renew his demurrer to the petition as
amended. To be material the amendment must materially strengthen (or
67
weaken) the cause of action.
A petition is subject to general demurrer in two instances: (1) where it is
inherently insufficient to set forth the plaintiff's right to the recovery sought,
(2) when it reveals that there is a valid defense that may, at the defendant's
election, be interposed to defeat recovery such as the statute of limitations,
laches or the statute of frauds. In the first of these instances a general demurrer may attack the petition upon the broad ground that it sets forth no
cause of action. In the latter instance the demurrer must specifically point
out the defense disclosed by the petition and specify the law under which
it may be urged.6 8 The general demurrer does not raise the question of the
special demurrer 9 and the special demurrer is limited to the specific point
raised.70 The simplest test of the sufficiency of a petition to withstand general
demurrer is whether the defendant can admit all that is alleged in the petition and escape liability.7l If a petition sets out a cause of action, legal or
equitable, if it is good for any part of the relief sought then it will withstand
a general demurrer.72 The trial court on demurrer may give allegations in
the petition a natural and reasonable construction 73 but still it must be construed in the light of its omissions as well as its averments74 and most strongly against the pleader.7 5 A speaking demurrer under our practice is fatally de65. H. W. Ivey Constr. Co. v. Southwest Steel Prod., Ill Ga. 527, 142 S.E.2d 394 (1965).
66. Lamb v. The Redemptorist Fathers of Ga., Inc., 111 Ga. App. 491, 142 S.E.2d 278
67.

(1965).

Perkins v. First Nat'l Bank, 221 Ga. 82, 143 S.E.2d 474 (1965) ; Gassett v. Hugh
Steele, Inc., 113 Ga. App. 47, 147 S.E.2d 10 (1966); Lumbermen's Mut. Ins. Co. v.
Blackwell, 112 Ga. App. 398, 145 S.E.2d 287 (1965); Purdy v. Norrell, 111 Ga. App.
546, 142 S.E.2d 311 (1965).

68. Stinchcomb v. Hoard, 221 Ga. 74, 143 S.E.2d 174 (1965).
69.
70.
71.
72.

73.
74.
75.

Ralston Purina Co. v. Acrey, 220 Ga. 78, 142 S.E.2d 66 (1965).
Hilton v. Bazemore, 112 Ga. App. 659. 145 S.E.2d 765 (1965).
McClure v. Phillips, 112 Ga. App. 208, 144 S.E.2d 563 (1965).
Hodges v. Hodges, 221 Ga. 587, 146 S.E.2d 313 (1965);. Brown v. Granite Holding
Corp., 221 Ga. 560, 146 S.E.2d 289 (1965); Crabb v. Wallace, 221 Ga. 530, 145 S.E.2d
551 (1965); Stambaugh v. City of Demorest, 221 Ga. 527, 145 S.E.2d 539 (1965);
Perkins v. First Nat'l Bank, 221 Ga. 82, 143 S.E.2d 474 (1965); Southern Cemetery
Consultants of Ga., Inc. v. Dawn Memorial Park, Inc., 113 Ga. App. 189, 147 S.E.2d
475 (1966); Dale v. City Plumbing & Heating Supply Co., Inc., 112 Ga. App. 723,
146 S.E.2d 349 (1965).
Lamb v. Redemptorist Fathers of Ga., Inc., 111 Ga. App. 491, 142 S.E.2d 278 (1965).
Hillhouse v. C. IV. Matthews Contracting Co.. 112 Ga. App. 73, 143 S.E.2d 686 (1965).
Tucker v. Tucker, 221 Ga. 128, 143 S.E.2d 639 (1965); City of Jonesboro v. ShawLightcap Inc., 112 Ga. App. 890, 147 S.E.2d 65 (1966); Covil v. Robert & Co. Associates, 112 Ga. App. 163, 144 S.E.2d 450 (1965); Nationwide Ins. Co. v. Westbrook,
112 Ga. App. 137, 144 S.E.2d 199 (1965).
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fective and must be overruled. However the overruling of a speaking demurrer does not make the law of the case,76 whereas ordinarily the sustaining or overruling of a general demurrer fixes the law of the case.7 7 The filing
of a general demurrer is equivalent to a plea to the merits and constitutes
a general appearance.7 8 There is no time limitation upon the renewal of a
general demurrer after amendment.7 9 Demurrers should be passed upon before trial. Where this is not done a reviewing court may examine the demurrers and if they are found to be without merit then failure to elicit an
earlier ruling would not be harmful error.F° A prayer in a demurrer that demurrers be inquired into by the court and that the defendant have judgment
accordingly was sufficient. 8 ' Except for matters of which the court may take
judicial notice, a court in passing on a general demurrer to a pleading cannot consider aliunde matter not appearing in the pleading.8 2 No cause of action is stated in a petition which states mere legal conclusions of conspiracy,
collusion and fraud.8 3 To withstand a general demurrer it is essential for a
petition either (1) to allege the ultimate fact or (2) to allege facts from
which the inference of the ultimate fact is demanded.8 4 Ordinarily questions
of negligence are for the jury and are not determinable on demurrer.85 A
general allegation of agency is sufficient.8 6 Misjoinder and multifariousness
may be assailed by demurrer.87 The trial court's order on the demurrers
staying the proceeding was proper where the proceeding would offend an
existing restraining order.8 8 Failure to allege performance of a condition
precedent is not ground for a general demurrer where it appears from the
allegations of the petition that the performance of the condition precedent
was made impossible by acts of the defendant.89
76. Baldwin Processing Co. v. Georgia Power Co., 112 Ga. App. 92, 143 S.E.2d 761 (1965).
The old hazard of the fatality of the speaking demurrer will be abolished under
the practice provided in the Georgia Civil Practice Act. While the demurrer under
that name will no longer exist, defects so assailed in the past may be assailed by motion. Also under section 12 (b) and (c) the "speaking" nature will no longer be
fatal. GA. LAws, 1966, p. 609, 623.
77. Simmons v. Watson, 221 Ga. 765, 147 S.E.2d 322 (1966); Yarborough v. Ward, 112
Ga. App. 263, 145 S.E.2d 262 (1965); C & S Realty Co. v. Perry Printing Process Co.,
78.
79.
80.
81.
82.

111 Ga. App. 671, 143 S.E.2d 29 (1965).

84.
85.
86.
87.

Nichols v. Acree, 112 Ga. App. 287, 145 S.E.2d 92 (1965).
International Bhd. of Boilermakers v. Lester, 113 Ga. App. 180, 148 S.E.2d 195 (1966).
Jordan v. Middleton, 220 Ga. 903, 142 S.E.2d 806 (1965).
Crawford v. Theo, 112 Ga. App. 83, 143 S.E.2d 750 (1965).
McSherry v. Israel, Admstrx., 221 Ga. 717, 146 S.E.2d 734 (1966) ; Wood v. Universal
Creditors Ass'n, 112 Ga. App. 203, 144 S.E.2d 462 (1965); Johnson v. Thompson, 111
Ga. App. 654, 143 S.E.2d 51 (1965).
Brown v. Seaboard Lumber & Supply Co., 221 Ga. 35, 142 S.E.2d 842 (1965):
Woodward v. Powell, 113 Ga. App. 79, 147 S.E.2d 349 (1966).
Woodall v. McEachern, 113 Ga. App. 213, 147 S.E.2d 659 (1966).
Wilks v. Lingle, 112 Ga. App. 176, 144 S.E.2d 552 (1965).
International Bhd. of Boilermakers v. Lester, supra n. 79.
Georgia Realty & Ins. Co. v. Oakland Consol. of Ga., Inc., 113 Ga. App. 231, 148

88.
89.

S.E.2d 53 (1966).
Fowler v. Stansell, 113 Ga. 377, 148 S.E.2d 308 (1966).
State Highway Dep't. v. W. L. Cobb Constr. Co., Ill Ga. App. 822, 143 S.E.2d 500

83.

(1965).
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Factitious demands by special demurrer are not favored.90 A special demurrer being a critic must itself be free from imperfections and must not
only point out the defects but must also specifically state the reason why such
pleading is subject to the criticism made.9 1 While the absence of attachment
9 2
of a copy of a contract referred to in a petition is not always demurrable,
if from the allegations it is obvious that there are pertinent and material
provisions of the contract which are not pleaded, a demurrer calling for
them will lie. 93 A special demurrer may well lie for faulty or no verification, 94 for general allegation of negligence but failure to set out specific acts
of negligence, 95 for misjoinder of parties or causes of action,96 for pleading
conclusions unsupported,0 7 or for seeking needed additional information.98
When special demurrers to a petition have been erroneously overruled, the
appellate court in passing upon the sufficiency of the petition to withstand a
general demurrer will deal with it as if such demurrers had been sustained. 99
Failure to file a special demurrer until after passage of the time allowed by
law is fatal, 00 but simply because a demurrer is addressed to one paragraph
of a pleading does not make it special. Thus if it is general even to that one
paragraph the time limit has no application. 101
Upon the trial of the issue made by defendant's plea (jurisdictional) the
burden rests upon the defendant to establish the plea by a preponderance
02
of the evidence.
If an answer, when in conjunction with the petition, sets up issues of
103
fact, this calls for a submission of those issues to a jury for determination.
104
Defendants are bound by admissions made in their answers under oath.
An amendment to an answer cannot be filed after judgment has been rendered in behalf of the plaintiff, even though a motion for new trial be pending. 10 5 Generally a cause of action ex delicto cannot be set off against an action ex contracut and vice versa. The only exception to this rule is where
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.
100.
101.
102,
103.

104.
105.

Walton v. Walton, 113 Ga. App. 400, 148 S.E.2d 331 (1966).
Greene v. Smith, 113 Ga. App. 316, 147 S.E.2d 872 (1966); Royal Oil Co., Inc. v.
Hooks, 111 Ga. App. 779, 143 S.E.2d 441 (1965) .
Nationwide Mut. Ins. Co. v. Teal, 112 Ga. App. 236. 144 S.E.2d 567 (1965).
Gardner v. Consolidated Loan & Fin. Co., 11 Ga. App. 543, 142 S.E.2d 416 (1965).
Mulcay v. Augusta Fire Dep't Credit Union, 220 Ga. 805, 142 S.E.2d 231 (1965).
Higdon v. Georgia Winn-Dixie, Inc., 112 Ga. App. 500, 145 S.E.2d 808 (1965).
Levy v. Pestop Corp., 112 Ga. App. 314, 145 S.E.2d 95 (1965).
Webb v. Jones 221 Ga. 7r,4, 146 S.E.2d 910 (1966).
Daugherty v. Pruitt, 113 Ga. App. 88, 147 S.E.2d 347 (1966) ; Meeks v. Douglas, 112
Ga. App. 742. 146 S.E.2d 127 (1965).
City of Atlanta v. Donald, 221 Ga. 135, 143 S.E.2d 737 (1965).
Gassett v. Hugh Steele, Inc.. 113 Ga. App. 47, 147 S.E.2d 10 (1966) .
Chastain v. Consol. Credit Corp., 113 Ga. App. 225, 147 S.E.2d 807 (1966).
Armstrong Cork Co. v. Joiner, 221 Ga. 789, 147 S.E.2d 317 (1966); Singuefield v.
General Oglethorpe Hotel Co., 221 Ga. App. 789, 148 S.E.2d 92 (1966); Rocker v.
Windsor Forest, Inc., 112 Ga. App. 363, 145 S.E.2d 291 (1965).
Anthony v. Morris Hyles, Inc., 221 Ga. 847, 148 S.E.2d 326 (1966); Williams v. Commercial Tire Co., 113 Ga. App. 86, 147 S.E,2d 471 (1966) ; Keiser v. American Express
Co., 112, Ga. App. 493, 145 S.E.2d 698 (1965); Talton v. Kaplan Inv. Co., III Ga.
App. 748, 143 S.E.2d 213 (1965).
Brittain v. Reid, 220 Ga. 794, 141 S.E.2d 903 (1965.).
Hambrick v. Nova, 112 Ga. App. 258, 144 S.E.2d 922 (1965).

MERCER LAW REVIEW

[Vol. 18

equitable principles such as insolvency or nonresidence of the plaintiff are
involved. 106 Averments in a plea of recoupment must be as full, clear, certain,
and definite in setting out the defendant's demand as his allegations would
10 7
be as if he were a plaintiff asserting the demand in an original declaration.
Before final judgment the trial judge, in his discretion, may allow default
to be opened (1) for providential cause, (2) for excusable neglect, or (3)
where the judge, from all the facts, shall determine that a proper case has
been made for the default to be opened. Though the judges of the Georgia
Court of Appeals are not in entire accord in the application and construction of this language, it is agreed that a more stringent rule is applicable
after the entry of judgment. 08 Where a client discharges his attorney and
moves to have his name stricken from the record as his counsel, the court
may require, as a condition for the striking counsel's name, full payment
or security for the payment of his fee. Where there is a dispute between attorney and client as to fee, an offer by client to pay the full amount claimed
by the attorney into the registry of the court to await a resolution of that
question is a sufficient arrangement for securing payment of the fee. 109
PRE-TRIAL

Where the pre-trial order set forth the contended issue the court is not entirely restricted thereby, but the trial judge must for his charge ascertain the
issues actually made by the pleadings and the evidence and charge thereon."10 It is error to charge as to a contention which was neither established
by the pre-trial order nor supported by the pleadings or the evidence."' The
section of GA. CODE ANN. section 38-1201 (Supp. 1965) making provision
for discovery from defendants in fi. fa. is liberally construed to allow any
question that seeks information which would lead to any property or holdings of the defendant in fi. fa. which are subject to levy to satisfy the judgment against him." 2 Where a charitable institution is sued for damages, and
it is necessary to identify noncharitable assets, and a liability insurance
policy is disclosed, then it is not error to deny a preemptory order requiring
exhibition of the policy to the plaintiff's counsel either for attaching as an
exhibit or of introduction into evidence, if information as to the name of the
106. Gillespie v. Georgian Fin. & Inv. Corp., 113 Ga. App. 134, 147 S.E.2d 465 (1966).
This long established rule of inability to set off an ex delicto claim against one ex

contractu or vice versa will not survive the Georgia Civil Practice Act. Section 13 of
that act contains the provisions for counterclaim and cross-claim and the "form of
action" limitation will no longer be applied. The same situation will prevail as to
the joinder of original claims under section 18. GA. LAWS, 1966, pp. 625-26, 630.

107.
108.

H. W. Ivey Constr. Co., Inc. v. Southwest Steel Prod., 111 Ga. App. 527, 142 S.E.2d
394 (1965).
Hatcher v. Scarboro, 113 Ga. App. 103, 147 S.E.2d 361 (1966); Strickland v. Galloway, 111 Ga. App. 683, 143 S.E.2d 3 (1965).

109. Carter v. Wyatt, 113 Ga. App. 235, 148 S.E.2d 74 (1966).
110. Hardeman v. Southern Home Ins. Co., 111 Ga. App. 638, 142 S.E.2d 452 (1965).
111. Tolbert v. Free, 111 Ga. App. 811, 143 S.E.2d 440 (1965).
112. Bradley v. Coach & Six Restaurants, Inc., 112 Ga. App. 278, 145 S.E.2d 55 (1965).
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the company has been made available to the court for use in qualifying the
jury. 113 A notice to produce may be served on the opposite party to any proceeding requiring the production of records, documents, books, etc. which
contain evidence pertinent to the cause in question. If the evidence is not
114
pertinent or relevant, an order for their production should be refused.
Discovery proceedings, interrogatories in particular, are not available to ascertain in advance the opinion or expert testimony as to value from an adversary's expert value witnesses in a condemnation case."1 5
The statutory provision for dismissal of a proceeding pending wherein
no order has been taken for a period of five years is mandatory." 6 A dismissal for want of prosecution results from a discontinuance and is comparable to a nonsuit wherein under the statute upon payment of the costs the
action may be reinstituted within six months. Acquiescence does not amount
to renunciation. 1 7 In the absence of an express statement to the effect that
delay is not the purpose of an application for continuance, such application
should be denied. Continuance is differentiated from postponement." 8
Where evidence on motion for summary judgment is ambiguous or doubtful, the party opposing the motion must be given the benefit of all reasonable doubts, and of all reasonable inferences; such evidence is to be construed
most favorably in his favor.1 19 Facts and not conclusions stated in the affidavits are controlling, and hearsay statements and those based upon "advice
and belief" cannot be considered. 20 Such affidavits in order to be receivable
must set forth such facts as would be admissible in evidence.' 2' Affidavits, obviously, are not a prerequisite where the pleadings show that no genuine
issue as to any material fact remains.122 Where it is shown that there remains

no genuine issue as to any material fact a grant of summary judgment is
proper.12 3 Obviously where this showing is not made denial of the motion
is in order.' 2 4 A judgment denying this motion is not reveiwable and cannot
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.
123.

124.

Young Men's Christian Ass'n v. Bailey, 112 Ga. App. 684, 146 S.E.2d 324 (1965).
Horton v. Huict. 113 Ga. App. 166, 147 S.E.2d 669 (1966).
Thornton v. State Highway Dep't, 113 Ga. App. 351, 148 S.E.2d 66 (1966).
Butler %.Claxton. 221 Ga. 620, 146 S.E.2d 763 (1966) ; Burgess v. Stale. 221 Ga. 586,
146 S.E.2d 288 (1965) ; Covil v. Stansell, 113 Ga. App. 179, 147 S.E.2d 479 (1966).
Kraft v. Forest Park Realty & Ins, Co.. IIl Ga. App. 621, 142 S.E.2d 402 (1965).
Abdill v. Barden. 221 Ga. 591, 146 S.E.2d 299 (1965) ; Colonial Pipeline Co. v. Westlake Club, Inc., 112 Ga. App. 412. 145 S.E.2d 669 (1965).
Word v. Henderson. 220 Ca. 846, 142 S.E.2d 244 (1965); Redd v. Brisbon, 113 Ga.
App. 23, 147 S.E.2d 15 (1966); Langley v. Stone, 112 Ga. App. 237, 144 S.E.2d 627
(1965) ; Malcon v. Malcom, 112 Ga. App. 151, 144 S.E.2d 188 (1965).
Varnadoe v. State Farm Mut. Auto. Ins. Co., 112 Ga. App. 366, 145 S.E.2d 104 (1965)
Thornton v. Xlford, 112 Ga. App. 321, 145 S.E.2d 106 (1965).
Benefield v. Malone, 112 Ga. App. 409, 145 S.E.2d 732 (1965).
Friend v. Bank of Eastman, 112 Ga. App. 756, 146 S.E.2d 110 (1965).
Daniell v. Collins, 222 Ga. 1. 148 S.E.2d 295 (1966) ; Harris v. Georgia Military Academy, 221 Ga. 721, 146 S.E.2d 913 (1966); City Council of Atigusta V. Muleay, 112
Ga. App. 817, 146 S.E.2d 354 (1965); Dodson v. Newark Ins. Co., 111 Ga. App. 780,
143 S.E.2d 445 (1965).
Pitillo v. Demetry, 112 Ga. App. 643, 145 S.E.2d 792 (1965); Avers v. Barney A.
Smith Motors, Inc., 112 Ga. App. 581, 145 S.E.2d 753 (1965): Simmons v. State
Farm Mtt. Auto. Ins. Co., 111 Ga. App. 738, 143 S.E.2d 55 (1965) ; C. & S. Realty
Co. v. Perry Printing Process Co., Ill Ga. App. 671, 143 S.E.2d 29 (1965).
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125
The urging of a motion for
constitute the law of the case on any issue.
summary judgment even when appropriate is not essential, but if appropriate
126
The statute does not provide for
the making is advantageous to movant.
such a motion in the Civil and Criminal Court of DeKalb County since it
is not a court of record. 127 A motion to have a case reinstated stands on
the same footing as an extraordinary motion for new trial as to dili28
gence in the making of such motion.

TRIAL

Parties through their counsel have the right to individually question all
jurors on the panel. While questions which may be propounded are largely
within the discretion of the trial judge, such questions should be phrased in
general terms and should not require a response which might amount to
prejudgment of the case. 129 To show reversible error a movant must show
harm or prejudice. Where a juror was otherwise relieved or the movant
did not exhause his preemptory challenges any such error would not be
harmful.' 30 Where two defendants were tried jointly and, unknown to the
defendants, one juror was related within the prohibited degree to one defendant, that defendant had no ground for reversal for the reason that the
relationship would be presumed favorable. Yet such presumption would not
13
exist as to the other defendant and he would be entitled to reversal. ' Peremptory challenges are awarded on the basis of both "sides" having six challenges each.' 3 2 A challenge to the array and motion to quash are properly
denied where the movant fails to carry the burden. 133 Where statutory provisions for written demand for jury trial were confused and contradictory,
34
such written demand made upon the call of the case for trial is proper.
The effect of sustaining a motion for nonsuit is to put the whole case
out of court. 1 35 When a court passes upon a motion for nonsuit it decides
only one question; that is, whether the allegations and proof correspond?
In sustaining such a motion the court does not hold that the plaintiff is not
entitled under the law to recover on the facts alleged. Neither does the overruling of the motion decide that the plaintiff is entitled under the law to
recover.1 36 Any error in denying a motion for nonsuit is cured if the de125. Strickland v. Moore, 113 Ga. App. 209, 147 S.E.2d 682 (1966).
126. Dowling v. Camden County, 113 Ga. App. 34, 146 S.E.2d 925 (1966).
127. DeKalb County v. Deason, 221 Ga. 237, 144 S.E.2d 446 (1965).
128. Curtis v. Lindsey, 113 Ga. App. 125, 147 S.E.2d 618 (1966).
129. Hill v. State, 221 Ga. 65, 142 S.E.2d 909 (1965); Gunnin v. State, 112 Ga. App. 720,
146 S.E.2d 131 (1965).

130. Anthony v. State, 112 Ga. App. 444, 145 S.E.2d 657 (1965) ; Jones v. Parrott. 111 Ga.
App. 750, 143 S.E.2d 393 (1965).

131. Finger v. State, 112 Ga. App. 188, 144 S.E.2d 479 (1965).
132. National Upholstery Co. v. Padgett, 111 Ga. App. 842, 143 S.E. 2d 494 (1965).
133. Brookins v. State, 221 Ga. 181, 144 S.E.2d 83 (1965) ; Sims v. State, 221 Ga. 190, 144
S.E.2d 103 (1965).

134.
135.

136.

Stansell v. Fowler, 113 Ga. App. 377, 147 S.E.2d 793 (1966).

Robert & Co. Associates v. Covil, 113 Ga. App. 387, 147 S.E.2d 825 (1966).

Andrews v. Smith, 112 Ga. App. 144, 144 S.E.2d 176 (1965); Covil v. Robert & Co.
Associates, 112 Ga. App. 163, 144 S.E.2d 450 (1965).
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fendant thereafter introduces evidence supplying the deficiency in the plain137
tiff's case.
A trial judge is never authorized to direct a verdict against a party litigant
until he has introduced or had an opportunity to introduce all of his evidence on the issues involved and has rested his case. 138 The direction of a
verdict, where the evidence demands it, is not a denial of the right of a trial
by jury, nor is it in conflict with an order of court granting a trial by jury
prior to the introduction of evidence. 139 Direction of a verdict in part is
appropriate only where warranted. 140 It is never error to refuse to direct a
verdict and this rule is as applicable to a single facet of the case as to the
41
entire case.'
An assignment of error upon remarks made by the court in a colloquy between the court and counsel will not be considered where no timely motion
for mistrial was made. 142 Where a motion for mistrial is made because of
statements of opposing counsel and the trial judge instructs the jury to
disregard such statements thus overruling the motion for mistrial and if the
motion is not renewed after that instruction by the court to disregard, then
the ground is insufficient and presents no question to the reviewing court
143
because the motion was not renewed.
The defendant in a civil case is entitled to the opening and concluding
argument to the jury when he has introduced no evidence; the rule that he
is not entitled to such right unless he has admitted that a prima facie case
has been shown by the plaintiff applies only when the defendant has introduced evidence.144 A reference to the financial standings of the parties made
by one of the plaintiff's attorneys during argument to the jury was held to
require grant of a mistrial. 45 The second of these two cases was reversed by
the Supreme Court of Georgia. This decision did not repudiate the holding, but a different construction was given to the argument and reliance
placed on the discretion of the trial judge in passing upon the motion. 146
While it is proper for counsel in argument to cite to the judge in the
presence of the jury case authority on questions of law, yet reading too freely from decisions may well inject factual matters inappropriate to the case
137.
138.
139.
140.
141.
142.
143.

144.
145.
146.

Wood v. Knight, 221 Ga. 746, 146 S.E.2d 880 (1966).
Mallard v. Mallard, 221 Ga. 480, 145 S.E.2d 533 (1965).
Loveless v. Life & Cas. Ins. Co., 113 Ga. App. 315, 147 S.E.2d 835 (1966).
Smith-East Produce Co. v. Williams, 112 Ga. App. 620, 145 S.E.2d 794 (1965).
Albright v. Powell, 113 Ga. App. 363, 147 S.E.2d 848 (1966).
Mitchell v. Gay, III Ga. App. 867, 143 S.E.2d 568 (1965).
Jackson v. State, 112 Ga. App. 834, 146 S.E.2d 541 (1965); Wall v. Rhodes, 112 Ga.
App. 572, 145 S.E.2d 756 (1965); Newton v. Cohen-Walker-Bailie, Inc., 111 Ga. App.
753, 143 S.E.2d 14 (1965) ; Jones v. Parrott, 111 Ga. App. 750, 143 S.E.2d 393 (1965).
The necessity for renewing the motion for mistrial is specifically negated by the
express terms of section 46 (b) of the Georgia Civil Practice Act. GA. LAWS, 1966,
p. 655.
Canada Dry Bottling Co. v. Campbell, 112 Ga. App. 56, 143 S.E.2d 785 (1965).
Usry v. Bostick, 112 Ga. App. 76, 143 S.E.2d 781 (1965); Lanier v. Lee, 111 Ga. App.
876, 143 S.E.2d 487 (1965).
Bostick v. Usry, 221 Ga. 647, 146 S.E.2d 882 (1966); So. Poultry Co. v. Fletcher,
113 Ga. App. 374, 147 S.E.2d 870 (1966).
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on trial. This is true even when the reported case is an earlier determination
by the appellate court of some phase of the case on trial. 147
It is the duty of the trial judge to charge the law on all issues raised by
the pleadings and evidence even in the absence of request. 148 But such a
charge is not required if the issues not raised by both the pleadings and the
evidence. 149 It is error to charge as to an issue not supported by the evidence,1 50 or an issue neither established by pre-trial order nor supported by
the pleadings or evidence.' Where the court undertakes to charge the law
upon a particular subject, it should charge all that is material and applicable
in the case. 152 In considering exceptions to the charge, the charge must always be considered as a whole.' 5 3 A charge which materially misstates con-

tentions, issues or evidence, or misleads the jury, necessitates reversal."5 A
general assignment of error on a charge is not effective when the charge or
the long extract therefrom excepted to contains several distinct propositions,
one or more of which are correct in the abstract.'5 5 Assignment of error on
an excerpt from a charge containing a correct legal and applicable principle
of law on the ground that error was committed in failing to charge some
additional principle in conjunction therewith is inefficacious, as the movant
should have requested the additional charge if desired." 6o An erroneous
charge is not cured by a subsequent correct charge unless the attention of
the jury is directed to erroneous language. The charge also must be withdrawn and the jury must be left without confusion.' 5 7 For a slip of the
tongue to be harmless error, the true meaning must be so palpable as to be
clearly understood by the jury." 5s
If the pleadings and evidence do not require a particular charge, failure
147.
148.
149.
150.
151.
152.
153.
154.

155.

156.

Young Men's Christian Asso. v. Bailey, 112 Ga. App. 684, 146 S.E.2d 324 (1965).
Aultman v. Spellmeyer, 111 Ga. App. 769, 143 S.E.2d 403 (1965).
Grimes v. Gano, 111 Ga. App. 543, 142 S.E.2d 413 (1965).
Massey v. Stephens, 113 Ga. App. 10, 147 S.E.2d 53 (1966) ; Jacks v. Lambert, 111 Ga.
App. 763, 143 S.E.2d 215 (1965).
L. & N. R.R. v. Young, 112 Ga. App. 608, 145 S.E.2d 700 (1965) ; Tolbert v. Free, 111
Ga. App. 811, 143 S.E.2d 440 (1965).
Willard v. Willard, 221 Ga. 2, 142 S.E.2d 849 (1965).
State Highway Dep't v. Ferguson, 112 Ga. App. 875, 147 S.E.2d 18 (1966); Scoggins
v. Hughes, 112 Ga. App. 777, 146 S.E.2d 134 (1965); Wilson v. Dunaway, 112 Ga.
App. 241, 144 S.E.2d 542 (1965).
Ryder Truck Rental, Inc. v. Gianotos, 113 Ga. App. 81, 147 S.E.2d 448 (1966) ; Potts
v. Levin, 113 Ga. App. 4, 147 S.E.2d 1 (1966); Lawson v. Dixie Feed & Seed Co.,
112 Ga. App. 562, 145 S.E.2d 820 (1965) ; Turner v. Tomberlin-Sheetz Architects, Inc.,
112 Ga. App. 661, 145 S.E.2d 743 (1965); Williams v. Herr. 112 Ga. App. 529, 145
S.E.2d 639 (1965) ; Mitchell v. Gay, 111 Ga. App. 867, 143 S.E.2d 568 (1965).
Hosp. Authority v. Easton, 113 Ga. App. 401, 148 S.E.2d 499 (1966) ; Farrar v. GlynnBrunswick Mem. Hosp. Authority, 112 Ga. App. 773, 146 S.E.2d 111 (1965); Liberty
Nat. Life Ins. Co. v. Power, 112 Ga. App. 547, 145 S.E.2d 801 (1965) ; Ware v. Alston,
112 Ga. App. 627, 145 S.E.2d 721 (1965); Dukes v. Pure Oil Co., 112 Ga. App. 111,

143 S.E.2d 769 (1965).
Hunt v. Parker, 221 Ga. 484, 145 S.E.2d 483 (1965) ; Fallaw v. Hobbs, 113 Ga. App.
181, 147 S.E.2d 517 (1966); Wilson v. Dunaway, 112 Ga. App. 241, 144 S.E.2d 542

(1965) ; McHone v. Williams, Ill Ga. App. 747, 143 S.E.2d 63 (1965).
157. State Highway Dep't v. Hilliard, 112 Ga. App. 498, 145 S.E.2d 824 (1965); Bracewell
v. Bracewell, 111 Ga. App. 759, 143 S.E.2d 10 (1965).
158. Eastern Dehydrating Co. v. Brown, 112 Ga. App. 349, 145 S.E.2d 274 (1965).

1966]

PRACTICE AND PROCEDURE

to give such without a written request is not error. 159 A refusal of a written
request to. charge is not error unless it was timely submitted, 160 and was in
fact correct and perfect1 61 contained sound statements of the law, was precisely adjusted to the case, and was free from repetition and argumentativeness. 162 When the substance of a requested charge is given and there is no
assignment of error on failure to use the exact language requested (prior to
the effective date of the Appellate Procedure Act of 1965) no error will
be found. 63' Under the terms of section 17 of the Appellate Procedure Act
of 1965 which is now in effect, any objections to the charge must be registered in the trial court "before the jury returns its verdict" or such will not
64
be considered by the reviewing court.
A verdict means a unanimous verdict, and while it is not a prerequisite
nor mandatory that a trial judge so charge the jury, the parties have the right
to test the unanimity by polling the jury. 65 When a jury inserts into its
verdict a provision over which it has no control, and if it may be stricken
without being destructive of the jury's intent expressed in the verdict, then
such extraneous matter may be stricken by the trial judge or by the appellate
court.

16 6

Extrinsic fraud in the procurement of a judgment renders the judgment
voidable rather than void, and a judgment of a court of competent jurisdiction is conclusive of the issues adjudicated between the parties until it is
reversed or set aside.' 6 7 One who obtains a judgment from a court of competent jurisdiction will not be heard to question its validity. 68 The judgment of a court having no jurisdiction is a mere nullity and may be so held
in any court when it becomes material to the interest of the parties to consider it. A void judgment may be attacked in any court, by any person, at
anytime.' 69 Failure to comply with such a void order or judgment does not
70
constitute contempt.
159.
160.
161.
162.
163.

164.
165.
166.
167.
168.
169.
170.

Abdill v. Barden, 221 Ga. 591, 146 S.E.2d 299 (1965); Pritchett v. Higgins, 111 Ga.
App. 718, 143 S.E.2d 47 (1965).
Wallace v. Willis, 111 Ga. App. 576, 142 S.E.2d 383 (1965).
Parrott v. Fletcher, 113 Ga. App. 45, 146 S.E.2d 923 (1966).
Bowers v. Fulton County, 221 Ga. 731, 146 S.E.2d 884 (1966); Archer Plumbing &
Heating Co. v. Dodys, 112 Ga. App. 355, 145 S.E.2d 277 (1965).
Friedman v. Goodman, 113 Ga. App. 416, 148 S.E.2d 183 (1966); Daniel v. Dixie
Plum. Supply Co., 112 Ga. App. 427, 145 S.E.2d 796 (1965). The terms of section
17(b) of the Appellate Procedure Act of 1965, GA. LAWS, 1965, pp. 18, 31, as
amended, GA. LAWS, 1966, pp. 493, 498, governing requests to charge and applicable
in all cases is duplicated as to civil cases by the terms of section 51 of the Georgia
Civil Practice Act. GA. LAWS, 1966, pp. 609, 658.
Housing Authority v. Schroeder, 113 Ga. App. 432, 148 S.E.2d 188 (1966).
National Upholstery Co. v. Padgett, Ill Ga. App. 842, 143 S.E.2d 494 (1965).
Hardy v. Hardy, 221 Ga. 176, 144 S.E.2d 172 (1965).
United States Fid. & Guar. Co. v. Dtnbar, 112 Ga. App. 102, 143 S.E.2d 663 (1965).
Robbins v. Riales, 221 Ga. 225, 144 S.E.2d 80 (1965).
Ga. 332, 144 S.E.2d 529 (1965).
Edwards v. Lampkin, 112 Ga. App. 128, 144 S.E.2d 119 (1965) ; Baker v. Baker, 221
Danner v. Robertson, 221 Ga. 516, 145 S.E.2d 554 (1965).
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MOTIONs AFTER VERDIcr

Erroneous rulings on pleadings are not proper grounds for motion in arrest or to set aside judgments. Where the defendant's general demurrer to a
petition is overruled and there is no exception thereto, such ruling is controlling in the subsequent determination of a motion in arrest or to set
aside the judgment on the ground that the petition sets forth no cause of
action. 171 A motion to set aside a judgment for extrinsic fraud need not be
made during the term in which the judgment was rendered, but may be
made at any time within the statute of limitations. However, notice to the
adverse party is required. 172 Where the defendant's motion to set aside the
judgment, which was excepted to, was still pending in the trial court at the
time of certification of the bill of exceptions, although that motion was
subsequently denied, there was no final judgment and the writ of error was
premature.17 3 A motion at a subsequent term to set aside a judgment in the
court of ordinary, not grounded upon fraud, accident, or mistake, is limited
74
to matters appearing on the record.
The order of the trial judge overruling the motion for judgment n.o.v.
will not be reviewed or considered where the record does not disclose that
a motion for directed verdict was first made as a condition precedent to the
motion for judgment n.o.v. 17 5 Where the motion for directed verdict was itself improper because it was made prior to the close of the evidence, the
subsequent motion for judgment n.o.v. should be overruled and denied.17 6
Although it is well settled that it is never error to refuse to direct a verdict
when such a motion is followed by a motion for judgment n.o.v., however,
the rulings may be reviewed by the appellate court. A motion for judgment
n.o.v. may be granted only when a valid motion for a directed verdict has
been made by the movant and erroneously overruled. A motion for directed
verdict is in order only where there is no conflict in the evidence and a verdict in the movant's favor is demanded. 1'7 7 In such a case the judgment
n.o.v. should be granted, 178 and if not, it should be denied. 179
Where a case is submitted in the trial court on law and fact to the judge
without a jury, the losing party may move for new trial or bring the case
up directly from adverse ruling of trial judge."' The grant of a new trial
171.

Hambrick v. Nova, 112 Ga. App. 258, 144 S.E.2d 922 (1965).

172.
173.
174.
175.
176.
177.
178.
179.

United States Fid. & Guar. Co. v. Dunbar, supra n. 167.
Pazol v. Citizens Nat. Bank, 112 Ga. App. 161, 144 S.E.2d 117 (1965).
Saturday v. Saturday, 113 Ga. App. 251, 147 S.E.2d 798 (1966).
Lumbermen's Mut. Ins. Co. v. Blackwell. 112 Ga. App. 398, 145 S.E.2d 287 (1965).
Smith v. Smith, 221 Ga. 619, 146 S.E.2d 721 (1966).
Simmons v. Watson, 221 Ga. 765, 147 S.E.2d 322 (1966).
Smith v. Francis, 221 Ga. 260, 144 S.E.2d 439 (1965).
Warren v. Anderson, 221 Ga. 533, 145 S.E.2d 536 (1965); Maxwell v. Ralston Purina
Co., 221 Ga. 529, 145 S.E.2d 567 (1965); Henderson v. Flood, 221 Ga. 217, 144
S.E.2d 76 (1965) ; Thornton v. Shivers, 113 Ga. App. 319, 147 S.E.2d 879 (1966.); Hein
v. Morgan, 112 Ga. App. 535, 145 S.E.2d 780 (1965); Grasham v. Southern Ry., 112
Ga. App. 486, 145 S.E.2d 618 (1965); Andrews v. Smith, 112 Ga. App. 144, 144 S.E.2d
176 (1965); Hughes v. Brown, 111 Ga. App. 676, 143 S.E.2d 30 (1965).
Undercofler v. Capital Auto. Co., 111 Ga. App. 709, 143 S.E.2d 206 (1965).

180.
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had the effect of eliminating everything still pending in the old trial and, as
a consequence, the old motion for judgment n.o.v. became a nullity when
the appellate court ordered a new trial.18 ' There must be personal service
or waiver on the motion for new trial. 8 2 A motion for new trial is a proper
remedy for attacking a judgment or decree holding a party in contempt for
failure to pay alimony. l83 One co-defendant in action by an automobile
guest passenger for personal injuries sustained in an automobile accident
would be entitled to a new trial, on proper application, where the
verdict against co-defendants was joint and a new trial had been granted to
the other co-defendant. 18 4 The appellate courts reviewed the provisions of
GA. CODE ANN. section 6-1608 (1964) which directs the trial judge to specify
in granting a new trial whether the grant is based upon general or special
grounds. This code section provides further such grant, if a first grant, is
reviewable only if it was granted solely on one or more of the special grounds.
The Court of Appeals of 'Georgia held the directive in the act to be mandatory and ordered reversal of a case where the trial judge had failed to specify
the ground or grounds.' 8 5 This decision was reversed by the Supreme Court
of Georgia"8 6 on certiorarion the ground that the act, if construed as mandatory rather than advisory, would constitute an unwarranted invasion of the
judicial power by the legislative branch, and further that the act referred to
the "Code of Georgia, Annotated" which has never been officially adopted.
In another case decided before the Supreme Court reversal, the Court of
Appeals held that a grant on special grounds, which were simply an elaboration of the general grounds, was not a grant solely on one or more special
grounds. 8 7 Earlier the court held that the statutory provision had no application to the second grant of a new trial. 8 8 A verdict not consistent with
and not grounded upon any established principle of law must be set aside
under the general grounds of a motion for new trial. 189 Where the trial
judge has denied the grant of new trial on a motion based solely on general
grounds, the appellate court will not reverse if there is any evidence to support the verdict. 190 A verdict which is approved by the trial judge, will not
be set aside as excessive unless it manifestly appears from the record that it
181.
182.
183.
184.
185.
186.

Reagan v. Reagan, 221 Ga. 173, 143 S.E.2d 736 (1965).
Dunn v. Dunn, 221 Ga. 368, 144 S.E.2d 758 (1965).
Cody v. Cody, 221 Ga. 677, 146 S.E.2d 778 (1966).
Couey v. Bracewell, 111 Ga. App. 760, 143 S.E.2d 7 (1965).
Holden v. CTC Fin. Corp., 112 Ga. App. 443, 145 S.E.2d 597 (1965).
CTC Fin. Corp. v. Holden, 221 Ga. 809, 147 S.E.2d 427 (1966); Holden v. CTC Fin.
Corp., 113 Ga. App. 318, 147 S.E.2d 846 (1966). Section 50(c) of the Georgia Civil
Practice Act undertook to preserve the requirement that the trial judge "shall specify
the grounds for granting or denying the motion for the new trial." GA. LAWS, 1966,

187.

pp. 609, 657.
Dommerich & Co. v. Phillips Sales Co., 112 Ga. App. 621, 145 S.E.2d 830 (1965).

188.
189.
190.

Sims v. Georgia Power Co., 112 Ga. App. 41, 143 S.E.2d 652 (1965).
Carter v. Wyatt, 113 Ga. App. 235, 148 S.E.2d 74 (1966).
Reagan v. Reagan, 221 Ga. 656, 146 S.E.2d 906 (1966) ; Banks v. Banks, 221 Ga. 626,

146 S.E.2d 636 (1966) ; State Highway Dep't v. Ball, 112 Ga. App. 480, 145 S.E.2d 577
(1965) ; Grimes v. Gano, supra n. 149.
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was a result of prejudice, bias or gross mistake. 191 On a motion based upon
inadequacy of a verdict the determination of that motion lies within the
sound discretion of the trial judge, which will be interfered with by the appellate court only in case of a manifest abuse of this discretion. 192 Where
special grounds of an amended motion for new trial are based upon facts
which did not transpire in open court or within the immediate knowledge of
the trial court, such facts must be set forth and should be sustained by supporting affidavits. 193 An averment that the court refused the timely written
request to charge is appropriate to spell out timeliness of submission, but if
the averment fails to point out wherein the court's refusal to charge as requested was error then such averment is incomplete and fails to present
any question for determination. 9 4 To justify a new trial on newly discovered
evidence, that evidence must be such as would likely produce a different
result on the retrial. 195 An assignment of error on the exclusion of documentary evidence must set out the document excluded and state the objections thereto which were sustained. 196 A motion for new trial which complained that the action of the trial judge in holding counsel for plaintiff
in contempt in the presence of the jury as prejudicial to the plaintiff, but
which failed to show that counsel invoked any ruling by way of mistrial or
otherwise would not be considered. 197 The allegedly erroneous admission of
evidence over objection will not be considered where the same evidence was
subsequently admitted without objection.' 0 8 Where the only attack made
on the charge in the motion for new trial was that it announced incorrectly
an abstract rule of law, the reviewing court would be confined to that attack
only. 99 The motion for new trial cannot be used to question the legal sufficiency of the pleadings. 200 A motion for new trial may be dismissed by the
trial judge on the ground of failure to submit a brief of evidence or an
amended motion but not on the ground that such were not served on re201
spondent.
A motion to recommit the report of an auditor is in essence an exception
to his report which must be made within twenty days after such report is
filed unless the period is extended by the trial judge upon application made
within the period.
191.
192.
193.
194.
195.
196.
197.
198.
199.
200.
201.
202.
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Hein v. Morgan, 112 Ga. App. 535, 145 S.E.2d 780 (1965); Foster v. Therrell, 112
Ga. App. 542, 145 S.E.2d 624 (1965).
Hornsby v. Davis, 112 Ga. App. 419, 145 S.E.2d 633 (1965).
Roman v. Delta Motors, 111 Ga. App. 571, 142 S.E.2d 303 (19.65).
Brinson v. State, 111 Ga. App. 608, 142 S.E.2d 393 (1965).
Boatright v. Tyre, 112 Ga. App. 179, 144 S.E.2d 471 (1965).
Smith v. Goerlich's Inc., 112 Ga. App. 374, 145 S.E.2d 385 (1965) ; Hendrix v. Hoover
Motor Express, 112 Ga. App. 178, 144 S.E.2d 466 (1965).
Farrar v. Glynn-Brunswick Mem. Hosp. Authority, 112 Ga. App. 773, 146 S.E.2d 111
(1965).
Costley v. Long, 112 Ga. App. 758, 146 S.E.2d 153 (1965).
Hobbs v. Clark, 221 Ga. 558, 146 S.E.2d 271 (1965).
Atlanta Stove Works, Inc. v. Hollon, 112 Ga. App. 862, 146 S.E.2d 358 (1965).
Parrott v. Fletcher, 112 Ga. App. 126, 144 S.E.2d 228 (1965).
Collins v. Lyon, Lyon & Co., 222 Ga. 6, 148 S.E.2d 428 (1966).

PRACTICE AND PROCEDURE
APPELLATE REVIEW

During the survey period as noted under the caption STATUTES, supra, of
the cases that reached the appellate courts, some were under the old provisions for bills of exceptions and others were appealed pursuant to notice
203
of appeal under the Appellate Procedure Act of 1965. In at least one case
the appellant chose to proceed both by bill of exceptions and by notice of
appeal. Unhappily in that instance service of the bill of exceptions was inadequate and the enumeration of errors was filed too late. Transfer of cases
from one appellate court to the other on jurisdictional grounds occurred
with some frequency. There were cases which involved the elimination of the
equity features from the case, 204 cases involving location of disputed land
lines which were not cases "respecting title to land", 205 and cases involving
"the mere application of unquestioned and unambiguous provisions of the
Constitution. '20 0 These are to be distinguished from those cases where the
meaning of a constitutional provision was uncertain and there was necessity
207
for construction.
Where an order sustains demurrers to a petition and provides that the
case will be dismissed unless the petition is amended within a prescribed
time so as to cure the defects pointed out on demurrer, such order, unexcepted to, fixes the law of the case as to the necessity for amendment, and
the case is properly dismissed where no amendment is filed or where if filed
the amendment fails to cure the defects. 20 8 Where the petitioner accedes to

the original order and does amend, then the original order is not a final
order subject to review since by meeting the ruling of the court and amending the pleader acquiesces in the order and waives the right to except thereto.20 9 Where the demurrers to the petition were sustained with leave to
amend and were amended, the propriety of the order sustaining demurrers to
the amended petition would be determined without any "law of the case"
effect of the first order. 210 The reader's attention is directed to the act passed
by the General Assembly and approved March 10, 1966, subsequent to these
21
cases, preserving the right to amend without waiving the objection. '
203.
204.

Close v. Walker Land Corp., 221 Ga. 329, 145 S.E.2d 245 (1965).
Allen v. First Nat'l Bank, 221 Ga. 819, 147 S.E.2d 429 (1966) ; State Highway Dep't

v. Hewitt Contracting Co., 221 Ga. 621, 146 S.E.2d 632 (1966) ; Fulford v. Johnson, 221
Ga. 338, 144 S.E.2d 526 (1965) ; Richmond County Hosp. Authority v. McClain, 221
Ga. 60, 143 S.E.2d 165 (1965) ; Standard Factor & Fin. Co. v. Fincher, 221 Ga. 50, 142
S.E.2d 926 (1965).

205.
206.
207.

Smith v. Morgan, 222 Ga. 7, 148 S.E.2d 385 (1966).
Webb v. Whitley, 221 Ga. 618, 146 S.E.2d 722 (1966).
Bowers v. Fulton County, 221 Ga. 731, 146 S.E.2d 884 (1966).

208.

Witherspoon v. Roseberry, 221 Ga. 465, 145 S.E.2d 513

(1965); Carroll v. Robson,

221 Ga. 394, 144 S.E.2d 745 (1965); Ford v. American Discount Co., 112 Ga. A pp.
559, 145 S.E.2d 667 (1965); Herrin v. Herrin, 112 Ga. App. 281, 144 S.E.2d 920
(1965); Bryan v. Digby, 112 Ga. App. 134, 144 S.E.2d 230 (1965); Echols v. Time
Motor Sales, Inc., 111 Ga. App. 554, 142 S.E.2d 324 (1965).
209.

Hayes v. Strickland, 112 Ga. App. 567, 145 S.E.2d 728 (1965); Adamson v. Maddox,

210.
211.

111 Ga. App. 533, 142 S.E.2d 313 (1965).
Pegg v. Knight's Inc., 112 Ga. App. 437, 145 S.E.2d 632 (1965).
GA. LAWS, 1966, pp. 451-452.
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Again a large number of cases were disposed of under the old rules, such
as no adequate exception, 212 question or case moot,2 1 3 no final order or
judgment specified, 214 (which, of course, would produce the same result
under the new act),215 late tender of bill of exceptions, 21 6 premature appeal, 217 dismissal of cross bill because judgment excepted to therein had no
relation to judgment excepted to in direct bill,2 1 8 and failure to raise constitutional question in pleadings in court below. 21 9 Where a petition was
properly dismissed on general demurrer the appellate court did not need
to deal with an antecedent ruling.22 0 Where the plaintiff in error conceded
the ruling of the trial court was correct but objected to and protested the
22
reasoning assigned, there was nothing for the appellate court to review. '
The court considered in one case222 the question of necessary parties to a bill
of exceptions and service. The Supreme Court of Georgia held that while
the court will not pass upon the constitutionality of a statute unless the
point was made and passed upon in the trial court, where each side relied
upon a statute, one of which was clearly invalid, regardless of any lack of
specific attack on the invalid statute, the court would apply the valid statute
223
rather than that which was invalid.
Cases were also reviewed during the survey period under the Appellate
Practice Act of 1965. Where every requirement of law under that act has
been met the case is properly before the appellate court. 224 A bill of exceptions (abolished by the act) in a case appealed after the effective date of
the act was dismissed.2 25 However, in another case where a paper labeled
"bill of exceptions" possessed all the requirements of a notice of appeal the
form was considered unimportant, and the appeal was entertained. The
court through Judge Hall observed:
The new Appellate Practice Rules were adopted by the General
Assembly of Georgia for the primary purpose of securing speedy
and uniform justice in a uniform and well ordered manner; they
212.
213.
214.

215.
216.
217.
218.
219.
220.
221.
222.
223.
224.
225.

NAACP v. Overstreet, 221 Ga. 16, 142 S.E.2d 816 (1965).
Goswick v. Town Fin. Corp., 220 Ga. 903, 142 S.E.2d 831 (1965).
Kitchens v. State, 221 Ga. 298, 144 S.E.2d 368 (1965); Avary v. City of Atlanta, 221
Ga. 76, 143 S.E.2d 183 (1965) ; Brown & Stephens Pipeline Contractors, Inc. v. Shipp,
221 Ga. 57, 142 S.E.2d 924 (1965); Columbus Bank & Trust Co. v. Fryer Chevrolet,
Inc., 112 Ga. App. 458, 145 S.E.2d 622 (1965); Allstate Pipe Supply Co. v. City of
Ludowici, 112 Ga. App. 267, 145 S.E.2d 57 (1965); Davis House, Inc. v. Jennings, 112
Ga. App. 185, 144 S.E.2d 476 (1965); Scarbrough v. Portress, 111 Ga. App. 875, 143
S.E.2d 555 (1965.).
Seaton v. Redisco, Inc., 113 Ga. App. 256, 147 S.E.2d 828 (1966).
Shelton v. Haas, 112 Ga. App. 825, 146 S.E.2d 381 (1965).
Black v. Miller, 113 Ga. App. 10, 147 S.E.2d 57 (1966).
Hornstein v. Lovett, 221 Ga. 279, 144 S.E.2d 378 (1965).
McKinnon v. Manning, 221 Ga. 532, 145 S.E.2d 552 (1965).
Chisholm v. Billings, 220 Ga. 870, 142 S.E.2d 781 (1965).
Jones v. Trussell, 221 Ga. 271, 144 S.E.2d 344 (1965).
Hardeman v. Southern Home Ins. Co., 111 Ga. App. 638, 142 S.E.2d 452 (1965).
Stephens v. Moran, 221 Ga. 4, 142 S.E.2d 845 (1965).
Mobley v. State, 221 Ga. 716, 146 S.E.2d 735 (1966); Ryder Truck Rental, Inc. v.
Gianotos, 113 Ga. App. 81, 147 S.E.2d 448 (1966).
Bishop v. Lamkin, 221 Ga. 691, 146 S.E.2d 769 (1966).
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were not adopted to set traps and pitfalls by way of technicalities
226
for unwary litigants.
The appeal procedure provided for in this act is applicable to an appeal
from the Superior Court decision on an appeal to it from an order of the
State Board of Workmen's Compensation.2 27 In one case two notices of appeal were filed, both from appealable judgments and both on time. While
there is no provision for this in the act, the court exercised its discretion
by treating the two appeals as one case. 228 An order overruling a motion
for new trial is an appealable order both under the new act and heretofore
under the old rules. 229 But if the order upon which an appeal is sought is
not final or otherwise appealable under section I of the act, then the appeal will be dismissed. 23 0 The filing of the notice of appeal must be timely,
that is within thirty days except where the thirtieth day falls on Sunday,
then the filing on the following Monday is timely.23 ' Where timely motion
for new trial is overruled, the filing of the notice of appeal within thirty days
of the order overruling the motion is still timely. 232 An error listed in the
enumeration of errors but not argued orally or in the brief will be considered
abandoned. A cross appellant is required to file his enumeration of error
and this must be filed within fifteen days of the day the cross appeal is
docketed. 233 In a case where the first enumeration of error complained of a
failure to charge the jury properly as to the form of the verdict and the
brief failed to deal with this subject at all, but confined itself to the contention that the verdict as rendered was unsupported by the evidence and
no such enumeration of error was filed, the reviewing court could consider
neither the general grounds as to which there was no error enumerated, nor
the enumeration of error in the charge which was not argued and consequently treated as abandoned.23 4 On appeal from a judgment overruling
a general demurrer, matters not shown by the petition would not be considered and the recitation in the enumeration of errors of aliunde facts
would not bring such within the consideration of the court. 235 An attempt
to amend the enumeration of errors which was made at a time subsequent to
the time such enumeration of errors was required to be filed, was a nullity
and ineffective. Here the enumeration of errors was filed with Court of Appeals in time, and after expiration of the time the case was transferred to
the Supreme Court, and within fifteen days of docketing in the Supreme
226. Chambliss v. Hall, 113 Ga. App. 96, 147 S.E.2d 334 (1966).
227. Peters v. Liberty Mut. Ins. Co., 113 Ga. App. 41, 147 S.E.2d 26 (1966).
228. Swindle v. Swindle, 221 Ga. 760, 147 S.E.2d 307 (1966) .
229. Thornton v. State Highway Dep't, 113 Ga. App. 351, 148 S.E.2d 66 (1966); Munday
v. Brissette, 113 Ga. App. 147, 148 S.E.2d 55 (1966).
230. Gibson v. Hodges, 221 Ga. 779, 147 S.E.2d 329 (1966); Birdwell v. Pippen, 113 Ga,
App. 202, 147 S.E.2d 673 (1966).
231. Red Hill Lumber Co. v. Miller, 112 Ga. App. 882, 146 S.E.2d 918 (1966) .
232. Taylor v. Haygood, 113 Ga. App. 30, 147 S.E.2d 48 (1966).
233. Hayes v. Strickland, supra n. 209.
234. Wall v. Rhodes, 112 Ga. App. 572, 145 S.E.2d 756 (1965).
235. McSherry v. Israel, 221 Ga. 717, 146 S.E.2d 734 (1966).
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Court the amendment was attempted. 236 The Supreme Court held in one
case "The motion to dismiss the appeal and to strike the appellant's enumeration of error ...are denied, since they both, though hazy, conform to
the practically unlimited looseness authorized by the Appellate Practice Act
of 1965. . . . However, while the enumerated errors are in proper form
they may still be ruled insufficient or held not to be meritorious from
237
the record."
In this treatment of appellate review, in view of the increasing importance
to the practitioner of the new appellate rules and the construction of that
act by the courts, we have not detailed as extensively as in the past some
of the decisions under the old law. By way of summary it is reported that
there were, as was anticipated, a large number of cases in this area, such as
necessity for assignment of error, 238 time within which to re-tender exceptions, 28 9 faulty certification by the judge other than the trial judge,2 40 service
of the bill of exceptions, 241 filing of the bill, 242 defective briefs of evidence, 243 and abandonment of exceptions through failure to argue in the
brief.2 44 Delay in transmission of the record, not due to neglect or fault
of plaintiff in error, would not result in a dismissal. 245 The law of the case
principle was applied in several cases, 246 though of course if different facts
were injected into the case this could serve to eliminate application of that
rule. 247 In one instance, 248 the Supreme Court of Georgia declined to answer
a certified question and held that such a question to elicit an answer must
be a direct question or proposition of law clearly stated, so that it could be
definitely answered without regard to other issues of law or of fact in the
case.
Finally in this field of appellate review it is noted that appeal from the
24 9
court of ordinary to the superior court occasions a de novo investigation.
236.
237.
238.

Foskey v. Kirkland, 221 Ga. 773, 147 S.E.2d 310 (1966).
Thomas v. Scott, 221 Ga. 875, 148 S.E.2d 300 (1966).
Smith v. Francis, 221 Ga. 260, 144 S.E.2d 439 (1965); Grant v. Charles S. Martin
Distrib. Co., 112 Ga. App. 21, 143 S.E.2d 517 (1965).
239. Faircloth v. Employers Mut. Fire Ins. Co., 112 Ga. App. 36, 143 S.E.2d 683 (1965).
240. Grier v. Travelers Ins. Co., 112 Ga. App. 159, 144 S.E.2d 196 (1965); Trimm v.
Keheley & Co., 111 Ga. App. 855, 143 S.E.2d 519 (1965).
241. Baldwin v. McShane, 111 Ga. App. 859, 143 S.E.2d 567 (1965) ; Fricks v.Cole, 111 Ga.
App. 635, 142 S.E.2d 382 (1965).
242. Strickland v. Walker, 112 Ga. App. 312, 145 S.E.2d 101 (1965).
243. Webb v. Jones, 221 Ga. 754, 146 S.E.2d 910 (1966); United States Fid. & Guar. Co.
v. Luttrell, 113 Ga. App. 176, 147 S.E.2d 647 (1966).
244. Stinson v. Manning, 221 Ga. 487, 142 S.E.2d 796 (1965) ; Bufford v. Bufford, 221 Ga.
13, 142 S.E.2d 796 (1965); Farrar v. Glynn-Brunswick Mem. Hosp. Authority, 112
Ga. App. 773, 146 S.E.2d 111 (1965); Ward v. Benge, 111 Ga. App. 540, 142 S.E.2d
316 (1965).
245. Ingle v. Rubenstein, 112 Ga. App. 767, 146 S.E.2d 367 (1965); Wallace v. Willis, 111
Ga. App. 576, 142 S.E.2d 383 (1965).
246. Whitley v. Whitley, 221 Ga. 140, 143 S.E.2d 634 (1965); Armour & Co. v. Youngblood,
113 Ga. App. 73, 147 S.E.2d 351 (1966); Utica Mut. Ins. Co. v. Dunn, 111 Ga. App.
795, 143 S.E.2d 425 (1965); Travelers Ins. Co. v. Ansley, 111 Ga. App. 784, 143 S.E.2d
422 (1965).
247. Connell v. Connell, 221 Ga. 859, 148 S.E.2d 294 (1966).
248. Chapman v. Phillips, 221 Ga. 278, 144 S.E.2d 449 (1965).
249. Ingram v. Rooks, 221 Ga. 701, 146 S.E.2d 743 (1966); Brumbelow v. Brumbelow, 111
Ga. App. 665, 142 S.E.2d 855 (1965).
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SPECIAL ACTIONS
250
Garnishment exemption has no application to an alimony judgment.
This rule is also applicable under the federal law to a seaman's wages. The
overruling of a general demurrer to a traverse to a garnishment in which
several grounds are urged is not a holding that all grounds of the traverse
25 1
are sustainable, but rather that one or more of the grounds is sufficient.
The summons of garnishment is the process that brings the garnishee into
court and in this respect is similar to process in an ordinary suit-its purpose
being to give notice. It is too late for the garnishee to prosecute a motion to
252
quash where it is filed after the time allowed for an answer.
253
The right of immediate possession alone will support a trover action.
To maintain an action for declaratory judgment the petitioner must show
the existence of a justiciable controversy, that there is uncertainty and insecurity with respect to the propriety of some future act or conduct which
is properly incident to his alleged right, and that future action without such
direction might reasonably jeopardize his interests. 254 Where the rights of
the parties have already fully accrued, declaratory judgment is not available. 253 Where the petition shows on its face that the petitioner has no right,
title nor inteirsts under the claim asserted, the petition should be dismissed
2 6
on general demurrer.
The writ of habeas corpus cannot be used as a substitute for appeal. It is
an appropriate remedy for release from custody only when the detention
is unlawful. 25 7 There is a presumption of validity of a sentence and petitioner in habeas corpus has the burden of proving invalidity. 25s
The right to mandamus exists only when the applicant has a clear legal
right to the relief sought and there is no other adequate remedy. The law
must not only authorize the act to be done but must require its performance.
The petitioner must have a clear legal right to have the particular act performed which he seeks to have enforced. 259 The County Board of Commissioners could not be compelled by mandamus to regulate sale of malt bev250.
251.
252.
253.
254.

255.

Moore-McCormack Lines, Inc. v. Hill, 113 Ga. App. 12. 147 S.E.2d 55 (1966) .
Musgrove v. Musgrove, 113 Ga. App. 245, 147 S.E.2d 862 (1966).
Gowen v. Bell, 113 Ga. App. 324, 148 S.E.2d 52 (1966).
Mashburn v. Valley Coaches, Inc., 112 Ga. App. 320, 145 S.E.2d 117 (1965).
Gay v. Hunt, 221 Ga. 846, 148 S.E.2d 310 (1966); Hatcher v. Georgia Farm Bureau
Mut. Ins. Co., 112 Ga. App. 711, 146 S.E.2d 535 (1965); Nationwide Mut. Ins. Co.
v. Peek, 112 Ga. App. 260, 145 S.E.2d 50 (1965); Hardeman v. Southern Home Ins.
Co., 111 Ga. App. 638, 142 S.E.2d 452 (1965).
Womble v. Georgia State Bd. of Examiners in Optometry, 221 Ga. 457, 145 S.E.2d 485
(1965) ; Stolaman v. Stolaman, 220 Ga. 799, 142 S.E.2d 70 (1965) ; Scott v. Employees'
Retirement Sys. of Georgia, 113 Ga. App. 295. 147 S.E.2d 821 (1966); Walker v. Barrett. 112 Ga. App. 450, 145 S.E.2d 627 (1965).

256.

State Highway Dep't v. C. F. Williams Lumber Co., 221 Ga. 847, 148 S.E.2d 426
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Archer v. Grimes, 222 Ga. 8, 148 S.E.2d 395 (1966) .
Cobb v. Dutton, 222 Ga. 111, 148 S.E.2d 399 (1966).
Lindsey v. Hill, 221 Ga. 518, 145 S.E.2d 556 (1965); Bedingfield v. Adams, 221 Ga.
69, 142 S.E.2d 915 (1965) ; City Council of Augusta v. Mulcay, 112 Ga. App. 817, 146
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S.E.2d 354 (1965) ; Sellers v. State, 112 Ga. App. 607, 145 S.E.2d 827 (1965).

MERCER LAW REVIEW

[Vol. 18

erages in the county. 260 Where application for mandamus is dependent upon

declaratory judgment as its foundation and the petition for declaratory judgment is dismissed on general demurrer, the application for mandamus also
must fail. 261 It is the rule in Georgia that mandamus is not available to enforce a purely private right of a stockholder against a corporation where the
right is in no way affected with a public interest. 262
Subject to certain exceptions, claims to property levied on by attachment
or execution may be interposed by the same claimant any number of times.
He may not himself discontinue and refile his claim more than once without the consent of the plaintiff but a dismissal by the trial court not amounting to a judgment on the merits of the claim, sustaining a motion to dismiss
made by the plaintiff, is equivalent to a dismissal with the consent of the
plaintiff. If, however, the decision was on the merits of the claimant's case,
the claim may not be refiled. Nor after a judgment finding the property
subject to execution may it be renewed. 263
Certiorari is not an appropriate remedy to review or obtain relief from
the judgment, decision or action of an inferior judicatory body rendered in
the exercise of legislative, executive or ministerial functions as opposed to
judicial or quasi-judicial powers. 264 Where the judge of the superior court
sustains certiorari and remands the case to the recorder's court for determination of a particular fact, the case stands for retrial in the recorder's court
de novo and in accordance with the instructions. Failure to include his instructions on the law does not void such judgment, and the superior court
judge has no further jurisdiction in the matter. 265
Papers ordered by the trial judge expunged from the record no longer
constitute court papers, and as a consequence the trial judge is without authority to hold an attorney in contempt for failure to return such papers to
266
the court.
SPECIAL PROVISIONS

A general demurrer to reach the defect of the statute of limitations or
laches must be specifically pleaded. 267 The rule that in cases of fraud the
statute of limitations begins to run only from the time of the discovery of the
fraud will not apply where the party affected by the fraud might with ordinary diligence have discovered it. But the failure to use such diligence
may be excused where there exists some relation of trust and confidence. 26
260.
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264.
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McKinnon v. Manning, 221 Ga. 532, 145 S.E.2d 552 (1965).
Gay v. Hunt, supra n. 254.
Standard Factor & Fin. Co. v. Fincher, 112 Ga. App. 205, 144 S.E.2d 554 (1965).
James Talcott, Inc. v. Swim-a-Rama Pool & Equip. Co., 112 Ga. App. 61, 143 S.E.2d
677 (1965).
Presnell v. McCollum, 112 Ga. App. 579, 145 S.E.2d 770 (1965).
West v. City of College Park, 112 Ga. App. 652, 145 S.E.2d 775 (1965).
Parker v. Coker, 112 Ga. App. 448, 145 S.E.2d 628 (1965).
Ralston Purina Co. v. Acrey, 220 Ga. 788, 142 S.E.2d 66 (1965).
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A plaintiff whose action is dismissed under the statute for no entry of an
order for a period of five years, may refile his suit within six months under
GA. CODE ANN. section 3-808 (1963 Rev.), and it will not be barred by the
statute of limitations if the original action was not barred. 269 In an action
for malicious use of civil process and for a willful and malicious tort, insofar
as it seeks to recover for injury to reputation, there is a one year limitation
statute, but for injury to property rights the two year statute applies.2 70 The
twelve month limitation clause in fire insurance policies is upheld, and an
action instituted thereafter must show a waliver or estoppel on the part of the
insurer as to the time provision. 271 In computing the time under the statute affecting actions for personal injuries, the day of the injury must be
counted, and if the last day falls on Sunday it does not prevent or delay
the bar. 27 2 The word "year" in the statute means calendar year regardless
of the fact that a leap year has 366 days rather than the usual 365.273 The one
year limitation on claims under the Workmen's Compensation Act is effective, and where the claimant withdrew a claim filed in time and later
filed a claim after the passage of the one year, the claim was barred. GA.
CODE ANN. section 3-808 (1963 Rev.) relating to dismissal and renewal has
no application to claims under this act.2 74 The statute providing for dorma-

cy of judgments after seven years has no application to an agreement for the
payment of workmen's compensation between a claimant and his employer
2 75
approved by the State Board of Workmen's Compensation.
A plea of res judicata must set forth fully all the proceedings in the alleged formed adjudication which is pleaded in bar of the action. 276 Under
the doctrine of res Judictata, whenever there has been a judgment by a
court of competent jurisdiction in a former litigation between the same
parties, based upon the same cause of action as a pending litigation, the litigants are bound to the extent of all matters put in issue or which under the
rules of law might have been put in issue by the pleadings in the previous
litigation. 277 The effect of the judgment cannot be avoided by a difference in
the pleadings, when those in the first case could and should have been as full
as those in the second. 278 A decision on the merits on a general demurrer
constitutes a determination that may in a subsequent action be pleaded as
269. Covil v. Stansell, 113 Ga. App. 179, 147 S.E.2d 479 (1966).
270. Dale v. City Plumb. & Heat. Supply Co., 112 Ga. App. 723, 146 S.E.2d 349 (1965).
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274. Gordy v. Callaway Mills Co., 111 Ga. App. 798, 143 S.E.2d 401 (1965).
275. Nation v. Pac. Employers Ins. Co., 112 Ga. App. 380, 145 S.E.2d 265 (1965).
276. Brown v. City of Marietta, 220 Ga. 826, 142 S.E.2d 235 (1965).
277. Wood v. Knight, 221 Ga. 746, 146 S.E.2d 880 (1966); Sirmons v. Banks, 220 Ga. 881,
142 S.E.2d 851 (1965); World Mut. Health & Acc. Ins. Co. of Pa. v. Thurmond, 112
Ga. App. 393, 145 S.E.2d 252 (1965); Banks v. Employees Loan & Thrift Corp., 112
Ga. App. 38, 143 S.E.2d 787 (1965).
278. Kraft v. Forest Park Realty & Ins. Co., 11 Ga. App. 621, 142 S.E.2d 402 (1965).
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res judicata.2 79 In order for one to take advantage of the doctrine of res
judicata in a subsequent suit based upon a judgment in a prior suit, there
are, generaly speaking, three prerequisites: (1) identity of parties, (2) identity of causes of action, (3) adjudication by a court of competent jurisdiction. Of course the word parties includes privies and is usually defined
as all persons who are represented by parties and claim under them,
the term privity denoting a mutual or successive relationship to the same
rights of property. It does not cover, however, those holding different rights
in the same property. 2s ° The doctrine of res judicata applies to a decree of a
court fixing child custody. To authorize a change in custody it must be
shown that there has been a change in condition substantially affecting the
interest and welfare of the child, and that the change must have occurred
281
subsequent to the date of the former decree.
While under the law as it stood prior to the adoption of the UNIFORM
COMERCIAL CODE, a party sued upon a parol contract for the sale of goods

within the statute of frauds could admit the contract and at the same time
insist upon the benefit of the statute; yet since the adoption of that CODE
such a contract, if otherwise valid, is enforceable "if the party against whom
enforcement is sought admits in his pleading, testimony or otherwise in court
that a contract for sale was made

. .

. " as to the quantity of the goods ad-

mitted. Under the statute as it now stands, as to the sale of goods of the
value of $500 or more, the party charged cannot admit the fact of the contract in the manner provided and at the same time claim the benefit of the
282
statute of frauds.
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