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MOTOR VEHICLE CERTIFICATE OF TITLE AcT

Two cases involving the Motor Vehicle Certificate of Title Act were de-
cided during the survey period. In Wreyford v. Peoples' Loan 8& Fin. Corp.
of Forest Park,1 the plaintiff foreclosed its bill of sale to secure debt against
a certain 1963 Ford, as the property of the used car lot. A claimant inter-
vened, claiming the car as his own. He had traded the Ford for a Pontiac,
and had given the used car lot the tag receipt and certificate of title to the
Ford. The car lot had then substituted the Ford for the Pontiac under its
floor plan with the plaintiff. The Pontiac was a stolen car, and the claim-
ant had to surrender it. When the owners of the car lot were charged with
receiving stolen property the plaintiff felt itself insecure and foreclosed.
The trial judge, sitting as trier of the law and facts found in favor of the
plaintiff, and the Georgia Court of Appeals affirmed. It is no longer a suf-
ficient prima facie case for the plaintiff in fi.fa. to show possession in the
defendant of a vehicle covered by the act. Plaintiff must also show that title
has been transferred in accordance with the act. While the title certificate
was not introduced in evidence in this case, other testimony established the
transfer sufficiently to uphold the trial court's judgment. The highest and
best evidence of a valid transfer would have been the certificate itself. Its
absence left the plaintiff in fi.fa.'s case on tenuous grounds, and only the
reluctance of the Court of Appeals to upset the trial court's finding of fact
pulled it through.

A certificate of title is prima facie evidence of the facts appearing in the
certificate. 2 The name of the owner stated in the bracket "Owner's Name"
is such a fact; the signature in the bracket "Personal Signature of the Own-
er," is only a formality of application, and not a "fact". 3

TITLE CONTESTS

In Harper v. Green4 the plaintiff turned an automobile over to the de-
fendant garageman for repairs. When the defendant refused to return the
auto, the plaintiff brought a trover action. The garageman defended under
a statute 5 which denies a right of action to anyone bringing a used auto-
mobile into the state for resale who does not comply with other provisions of
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1. 111 Ga. App. 221, 141 S.E.2d 216 (1965).
2. GA. CODE ANN. §68-411a(c) (1962).
3. Thornton v. Alford, 112 Ga. App. 321, 145 S.E.2d 106 (1965).
4. 112 Ga. App. 748, 146 S.E.2d 132 (1965).
5. GA. CODE ANN. §68-905 (1937).
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the act. The car admittedly had been brought into the state for resale, and
the plaintiff had not complied with the act. The Georgia Court of Appeals
upheld the trial court's judgment for the plaintiff. The court refused to give
a literal effect to the language of the statute denying a right of action to
"any such dealers, or vendor, his successor or assigns." The statute was ob-
viously intended to bar action by a noncomplying dealer against his vendee.
It was not intended to allow a garageman to keep an automobile left with
him for repairs.

Trover is not the proper remedy by a wholesaler who sold goods to a re-
tailer under a floor plan, once the merchandise has been sold to customers.
The wholesaler then has neither title, nor right of possession, and cannot
maintain its action. 6

Graham v. State St. Bank & Trust Co.7 is a good review of. the tangled
requirements of proof in a trover suit. The plaintiff in a trover suit must
prove a conversion except when the defendant is in possession of the chattel.
If possession was obtained lawfully, but the defendant denies plaintiff's title
in his answer then the plaintiff is not required to prove a conversion.

Juggellal Kamlapat v. Purvis-Wade Carpet Mills8 originated in a dispute
over the quality of a shipment of jute, between the carpet mill and Sitaram
Alahabirprasad. The carpet mill rejected the shipment, which was stored in
Savannah, and entered into negotiations with Sitaram about damages for
past inferior shipments. Part of the negotiations was contained in a memo-
randum which authorized Sitaram to dispose of the rejected shipment "in
any way the latter may see fit."

Negotiations were unsatisfactory, and the carpet mill sued Sitaram, filing
an attachment against the jute. From out of the East came Juggelal Kam-
lapa, and filed its claim to the jute, which was based on a bill of sale from
Sitaram. The plaintiff maintained that the alleged sale was a fraud, because
one of the partners in the claimant, Jhabarmal Saraf, was the father of
Sitaram and Mahabirprasad Saraf, partners in the defendant in fi.fa. The
trial court rejected claimant's motion for a directed verdict, and the jury
found for the plaintiff. The Georgia Court of Appeals reversed the trial
court for failing to direct a verdict. The court held that the evidence of a
sale between the defendant in fi.fa. and the claimant was overwhelming.
There was no evidence that the sale left Sitaram insolvent, or that there was
fraud in the sale. Fraud will not be presumed, but must be proven.0 The
father-son relationship alone was not sufficient proof. This case set no
precedent in Georgia law, but the names of the parties made it irresistible.

6. Charles S. Martin Distrib. Co. %v. Banks, 111 Ga. App. 538, 142 S.E.2d 309 (1965).
7. 111 Ga. App. 416, 142 S.E.2d 99 (1965.).
8. 112 Ga. App. 781, 146 S.E.2d 138 (1965).
9. Colquitt v. Thomas, 8 Ga. 258 (1850).
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WARRANTY

Ray v. Deas'0 represents a change in prior law brought about by the Com-
mercial Code. The plaintiff had broken a tooth on a foreign substance in
a hamburger. In a suit for damages, the plaintiff added a second count, al-
leging breach of implied warranty, to the first count based on negligence.
Under prior Georgia law, furnishing food for consumption-on the premises
by a restaurant was not considered a sale, but a service, and therefore not
subject to an implied warranty." The clear language of the Commercial
Code' 2 renders such a transaction a sale. Thus, a count based on breach of
implied warranty can now be maintained.

Most warranties by manufacturers are "in lieu of all other warranties"
and are designed to reduce, rather than expand the protection of the buyer.
Such was the case in Brown v. Chrysler Corp."3 In Erving's Hatcheries Inc.
v. Sizemore,14 an express disclaimer, "seller does not warrant these chicks to
be free from any disease the existence of which cannot be reasonably as-
certained at the time of sale", protected the seller from a counterclaim for
loss caused by the death of chicks from leukosis, when it sued for the pur-
chase price of the chicks.

BAILMENT

William Fitzgerald Milk Prod. Corp. v. Kimbro Serv. Warehouse Inc.15 was
a suit to recover the value of milk taken from the defendant bailee by a
federal condemnation order. A bailee is relieved of liability for loss of the
bailed article when it is taken by a court order, if he gives notice to the
bailor, or if the bailor has notice of taking, so that he may defend his rights
in court.' 6 The issue in this case was whether such notice had been given.
An officer of the defendant bailee testified that she had given such notice
in a telephone conversation. Testimony for the plaintiff tended to contradict
this. Under these circumstances, the testimony of an interested party is not
sufficient to demand a finding that notice had been given. The direction of
a verdict for the defendant was reversed.

The defendant in Gillham v. Federal Express Money Order Inc.17 sold
money orders drawn on the plaintiff. The money was remitted to the plain-
tiff, who then paid the defendant a commission. The defendant's place of
business was burglarized and the proceeds of sales of money orders were
stolen from its safe. When the defendant stopped payment on a check cover-
ing part of the funds and refused to pay the balance to the plaintiff, suit
was filed. The trial court directed a verdict for the plaintiff.

10. 112 Ga. App. 191, 144 S.E.2d 468 (1965).
11. Yeo v. Pig & Whistle Sandwich Shops, 83 Ga. App. 91, 62 S.E.2d 668 (1950).
12. GA. CODE ANN. §109A-2-314 (1962).
13. 112 Ga. App. 22, 143 S.E.2d 575 (1965).
14. 112 Ga. App. 80, 143 S.E.2d 755 (1965).
15. 112 Ga. App. 456, 145 S.E.2d 630 (1965).
16. Witherington v. Laurens County Farmers Co-op, 23 Ga. App. 307, 98 S.E. 228 (1919).
17. 112 Ga. App. 171, 144 S.E.2d 557 (1965).
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That portion of the Court of Appeals opinion dealing with the funds
covered by the check on which the defendant stopped payment is not within
the scope of this article. In the second part of the opinion the court reversed
the direction of a verdict for the plaintiff as to the portion of the funds
stolen for which no check had been issued. The court treated this relation-
ship as a bailment for mutual benefit. Under such arrangement, the bailee
is held to the duty of ordinary care.' 8 The bailee is not an insurer of the
bailed article. In this case, the evidence would have supported a finding that
the bailee had exercised ordinary care in the protection of the money.

SALES CONTRACT

Holbrook v. Capital Auto. Co.19 was a suit by the purchaser of a used car
against the seller. The basis of the suit was a claim that the mileage reading
on the car had been turned back to read ten thousand miles, when in fact
the car had been driven thirty thousand miles. Plaintiff also claimed that the
defendant's salesman had misrepresented the mileage and former ownership
of the car. The contract which the plaintiff signed stated that "no sales-
man's verbal agreement is binding on the company ...no guarantee as to
condition, model or mileage unless otherwise specified herein in writing."
Of course, the written contract controlled, as there was no allegation of
fraud used in obtaining the plaintiff's signature which would have prevented
her from knowing the terms of the contract. The granting of a summary
judgment for the defendant was upheld. The court held that the plaintiff
had signed "with her eyes wide open." "Put not thy faith in princes"-nor
used car salesmen.

However, even used car salesmen can overstep the wide latitude blithely
allowed them by the courts. If the contract is induced by fraud, the vendee
may rescind, or he may ratify the contract and sue for damages. 2°

In Bridgeboro Lime 8c Stone Co. v. Hewitt Constr. Co. 2 1 the buyer had
contracted with the seller to purchase a specific quantity of crushed stone.
The buyer later demanded a guarantee that the stone would meet Georgia
Highway Department specifications, and refused to pay for stone already
delivered until the guarantee was given. The seller then refused to stock-
pile additional stone, and the buyer filed suit. The Georgia Supreme Court
affirmed the Court of Appeals in part, and reversed in part. It held that the
buyer had breached its contract by failing to pay for the stone promptly.
The buyer also had no right to demand a guarantee that the stone would
meet Highway Department specifications. The court held that a jury could
find the seller had waived this breach by allowing the buyer to continue

18. Elliot v. Levy, 77 Ga. App. 562, 49 S.E.2d 179 (1948).
19. 111 Ga. App. 601, 142 S.E.2d 288 (1965).
20. Wade Ford, Inc. v. Perrin, III Ga. App. 794, 143 S.E.2d 240 (1965).
21. 221 Ga. 552, 146 S.E.2d 305 (1965).
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hauling stone, and by accepting late payment. The final breach was on the
part of -the seller, when it refused to stockpile additional crushed stone to
meet its obligations under the contract. The Georgia Supreme Court reversed
the Court of Appeals ruling that the answer should have been stricken.

In a suit by a book publisher against a wholesale outlet for the purchase
price of books, the defendant filed a cross-action claiming credit for books
it had returned to the seller. The plaintiff contended only "new condition"
books could be returned, while the defendant claimed an unlimited right to
return unsold books. The court rejected the defendant's contention that
the Commercial Code controlled the rights of the parties in this case, be-
cause the effective date of the Code was subsequent to the date of the con-
tract. Since the evidence disclosed that no books had been returned, new or
shopworn, the Georgia Court of Appeals affirmed a judgment for the plain-
tiff.22

22. Peachtree News Co. v. MacMillian Co., 112 Ga. App. 556, 145 S.E.2d 666 (1965).


