
NEGOTIABLE INSTRUMENTS

By R. LANIER ANDERSON, III

During the year under survey the Courts rendered several significant de-
cisions. The numerous applications of accepted principles will be mentioned
briefly, and a comparison will be made between the status of such principles
under the prior law and under the Commercial Code which became effective
on January 1, 1964.

BANKING

In Georgia Bank &: Trust Co. v. Hadarits,' the Court of Appeals made
two routine rulings: first, that a deposit in a bank is presumed to be a gen-
eral deposit, unless there is a clear agreement between the bank and the
depositor creating a special deposit; and second, that a check cannot be ac-
cepted by an officer of the drawee bank by a verbal statement over the
telephone because an acceptance must be in writing.2 In a third ruling the
Court of Appeals spelled out a very significant application of the accepted
principle that a bank which has accepted a check for collection must use
ordinary care in making the collection.3 The Georgia Bank held a note
executed by its depositor, and an assignment of the depositor's account as
security. On June 25 depositor made a $5,000 deposit, and on the same day
the bank, knowing the depositor was insolvent, decided to exercise its right
to apply his account against the note to the bank, and for this purpose wrote
"Hold" on the account. However, the account was not charged, nor the
note credited, until July 1. On 'June 26, plaintiff's $4,335 check, drawn by
the depositor on the Georgia Bank, was presented for payment, and pay-
ment was refused for insufficient funds. At plaintiff's request the check was
accepted for collection by the bank. On June 27 and 28 several checks drawn
on the depositor's account were presented and paid. Affirming summary
judgment in favor of plaintiff, the Court of Appeals held that by paying
checks on June 27 and 28, that it was under no obligation to pay, the bank
treated the account as the depositor's property, and thereby relinquished its
application of the account against its own note. Having relinquished the
account at a time when it held plantiff's check for collection, the account
became accessible and plaintiff's check should have been paid.

The Supreme Court of Georgia granted certiorari and reversed the de-
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1. 111 Ga. App. 195, 141 S.E.2d 172 (1965) ; rev'd, 221 Ga. 125, 143 S.E.2d 627 (1965).
2. Both GA. CODE ANN. §14-1101 (1933), the statute applicable to the Georgia Bank

case, and GA. CODE ANN. §109A-3-410(l) (1962), the UNIFORM COMMERCIAL CODE, re-
quire an acceptance to be in writing.

3. GA. CODE ANN. §13-2035 (1933); accord GA. CODE ANN. §109A-4-101 (1962).
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cision, 4 holding that the bank had a right to the deposit by virtue of the
note and assignment; that it did not waive this right by paying other checks,
this hurting only the bank, not the plaintiff; and that it violated no duty to
plaintiff when it exercised its right to take the account, a right it had before
plaintiff's check was accepted for collection. The court agreed that the bank
could not prefer itself over the plaintiff, to whom it owed a duty to collect,
but concluded that the bank was not required to sacrifice a right it had that
antedated the duty to plaintiff. The result reached by the Supreme Court
would seem sound to this writer if the facts were as follows: If in fact the
bank had exercised its right to apply the funds against its note on June 25,
before plaintiff's check was presented; and if in fact the "Hold" which was
placed on the account on June 25 was for this purpose (the bank officer's
affidavit states both facts) ; then the account was actually appropriated on
June 25 and the bank was justified in refusing, for insufficient funds, to
pay plaintiff's check on June 26. No more deposits were made, so that there
were no other funds out of which plaintiff's check could have been paid.
Thus the Bank violated no duty: However, there were facts from which
might be argued that the "hold" placed on the account was not an exercise
of the bank's right to apply the account to its note. One such fact was the
subsequent payment of other checks, which the Court of Appeals considered
conclusive. The Supreme Court's rejection of this view seems sound because
the bank's subordination of itself to certain persons should not waive its
rights altogether. Another such fact was the statement of account sent to
the depositor on June 28 showing a substantial balance, and arguably im-
plying that the account had not been appropriated. On the strength of this
fact, it might have been better to hold that there was a material issue of fact,
namely whether or not the account was appropriated on June 25, and there-
fore that summary judgment should not have been granted to either party.
The Supreme Court did not mention the June 28 statement of account in
holding that judgment was demanded for the bank. In fact the Supreme
Court's decision could be read as holding that the bank could exercise its
right to appropriate the account even after accepting plaintiff's check for
collection, on the theory that the bank's right was antecedent. If this were
the Supreme Court's theory it would seem to be subject to the criticism that
the bank should have disclosed to plaintiff its conflict of interest; and on
its failure to do so, the bank should have been liable for damages. But proof
of damages would be another, and perhaps a very difficult, matter.

USURY5

GA. CODE ANN. section 57-116 (1960 Rev.) was construed by the Georgia
Court of Appeals in Friend v. Bank of Eastnman.6 The statute permits in-

4. Georgia Bank & Trust Co. v. Hadarits, 221 Ga. 125, 143 S.E.2d 627 (1965).
5. The UNIFORM COMMERCIAL CODE has not changed the prior law defining usury, nor

the rights of a holder in due course as against a plea of usury. See GA. CODE ANN.
§109A-3-305(2) (b) (1962).

6. 112 Ga. App. 756, 145 S.E.2d 110 (1965).
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terest at the rate of 6% on the original amount, as distinguished from the de-
clining balance, for monthly, quarterly or yearly installment loans. The note
at issue involved monthly installments with the final installment being a
"balloon" or larger installment, the interest being less than that permitted by
section 57-116, but more than the eight per cent properly chargeable on the
declining balance method.7 The question presented was whether section
57-116 applied where the installments were unequal. The court stated by way
of dictum that had the "balloon" been at the beginning, instead of at the end,
the contract probably would be usurious. But the court held there was no
usury in this case where the "balloon" was at the end, so that the interest
charged over the time the money was actually used was less than if the in-
stallments had been equal.

In another cases the Court of Appeals of Georgia routinely applied the
well-established principle that the element of intent is necessary in a plea
of usury.

FORGERY

Fulton Nat'l Bank v. Transamerica Ins. Co.,9 was a decision concern-
ing what constitutes forgery, the case arising because the insurance policy
excluded losses resulting from forgery. There was evidence that the pur-
ported maker of a check had no account in the drawee bank which the
court said prima facie establishes that the maker was fictitious. The court
then held that the signing of a fictitious name to a check as maker, with
intent to defraud, constitutes forgery. The court followed Mobley v. State 0

which according to the court, reconciled the confusion on this point which
had existed in prior cases.

HOLDER IN DUE COURSE-BURDEN OF PROOF

In a case" arising under the Commercial Code, the Court of Appeals of
Georgia held that where defendant's answer sets up a defense, the burden
of proof is cast upon the plaintiff to show that he, or someone under whom
he claims, is a holder in due course, thereby taking clear of the defense. The
court applied GA. CODE ANN. section 109A-3-307 (3) (1962), which does
does not change the prior law on this point,12 as is shown by another case' 3

during the survey period which assumed the same principle, and which arose
under the prior law.

7. GA. CODE ANN. §57-101 (1960 Rev.).
8. M. B. Dale, Inc. %. Dawson County Bank, 112 Ga. App. 560, 145 S.E.2d 619 (1965).
9. 112 Ga. App. 831, 146 S.E.2d 568 (1965). The case arose before the effective date of

the UNIFORM COMMERCIAL CODE. However, the new Code does not seem to change the
prior law of what constitutes a forgery. See GA. CODE ANN. §109A-1-201 (43) (1962);
GA. CODE ANN. §109A-3-404 (1962).

10. 101 Ga. App, 317, 113 S.E.2d 654 (1960).
11. Pitillo v. Dcmetry, 112 Ga. App. 643, 145 S.E.2d 792 (1965).
12. See GA. CODE ANN. §14-509 (1933).
13. Bank of Sardis v. Sanders, 112 Ga. App. 255, 145 S.E.2d 59 (1965).
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RULE OF CONSTRUCTION-IIATERIAL ALTERATION

Il. B. Dale, Inc. v. Dawson County Bank14 involved a promissory note
which provided a due date in the body thereof and also in a box in the
upper left-hand comer. The date in the box had been changed from "due
12-21-63" to "Nov. 15, 1964", and the maker asserted the defense of material
alteration. The Court held that the defense was subject to general demurrer
because the due date in the body of the note (which had not been changed)
prevailed over the one in the box in the upper left-hand corner, and there-
fore there was no alteration. In so holding the court followed Bryant v.
Georgia Fertilizer &c Oil Co.15 However, the Bryant case is doubtful prece-
dent. The court held that the amount in the body of a note prevailed over
the amount in the upper left-hand corner because the former was written
out while the latter was merely in figures, not because the body prevails
over the upper left-hand corner.

The Dale case, decided under the prior law, points up the changes made
by the Commercial Code. The prior law provided a list of material altera-
tions, 16 one of which was a change of the due date, and provided that a
negotiable instrument was avoided (except as against a holder in due course)
by a material alteration.'7 Thus the defendant in the Dale case could avoid
the note even though the change in due date was to his benefit. The Com-
mercial Code "substitutes a general definition for the list of illustrations,"' 8

and does not avoid or discharge the note unless the material alteration is
also fraudulent.' 9 Thus an alteration which benefits the debtor, as in this
case, would probably not be fraudulent,20 and would not be a discharge.
In such case the instrument could be enforced according to its original
tenor.

21

MISCELLANEOUS

Several more routine questions were handled by the courts during the
survey period. A loan company discounting notes with knowledge that there
was a failure of consideration takes subject to the defense.2 2 Another case23

applied the principle that a wife cannot be held as surety for her husband's
debts. Franklin v. Sea Island Bank24 restated the rule of GA. CODE ANN.
section 14-30625 that an accommodation party is liable on the instrument

14. 112 Ga. App. 560, 145 S.E.2d 619 (1965).
15. 13 Ga. App. 448, 79 S.E. 236 (1913).
16. GA. CODE ANN. §14-907 (1933).
17. GA. CODE ANN. §14-906 (1933).
18. UNIFORM COMMERCIAL CODE §3-407, comment 1 (official ed. 1963). See GA. CODE ANN.

§109A-3-407 (1962).
19. GA. CODE ANN. §109A-3-407 (2) (a) (1962).
20. UNIFORM COMMERCIAL CODE §3-407, comment 3 (b) (official ed. 1963).
21. GA. CODE ANN. §109A-3-407 (2) (b) (1962).
22. Timeplan Loan & Inv. Corp. v. Morehead, 220 Ga. 762, 141 S.E.2d 420 (1965) .
23. Sylvania Electric Prod., Inc. v. Fleming, 112 Ga. App. 470, 145 S.E.2d 575 (1965).
24. 111 Ga. App. 182, 141 S.E.2d 121 (1965).
25. The UNIFORM COMMERCIAL CODE adopts this principle. See GA. CODE ANN. §109A-3.

415 (2) (1962).
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despite the fact that the holder took with knowledge of the accommodation
character. McEachern v. Coastal Plain Prod. Credit Ass'n 26 applied GA. CODE
ANN. section 20-100427 in holding that a second promissory note is not pay-
ment of a prior note until the second note itself is paid. The McEachern
case also illustrated the distinction provided in GA. CODE ANN. section
20-206 (1965 Rev),28 between the defense of insanity before and after the
adjudication of insanity. One note was executed before the adjudication and
was held to be voidable upon a showing that the holder knew of the in-
competence. The other note was executed after the adjudication and was
held to be void.

26. 221 Ga. 335, 144 S.E.2d 516 (1965).
27. This section was not expressly repealed by the UNIFORM COMMERCIAL CODE. However,

the new Code adopts the same principle. See GA. CODE ANN. §109A-3-802 (1) (b)
(1962).

28. The UNIFORM COMMERCIAL CODE incorporates the prior law relating to defenses such as
insanity. See GA. CODE ANN. §109A-3-305 (2) (b) (1962)r. See also UNIFORM COMMERCIAL
CODE §3-305, comment 5 (official ed. 1963).


