
LOCAL GOVERNMENT

By R. PERRY SENTELL, JR.*

Assuming there is a legal topic which can be surveyed as "local govern-
ment law," the primary structural task is always one of line drawing and
case selection. Ordinarily, this task is a possible one; and a reasonable
number of decisions can be isolated for treatment, hopefully somewhat in
depth. During the present survey period, however, an unprecedented rash of
"local government" contests hit the appellate courts. Although assuredly not
all these decisions are of crucial importance to the subject area, still the sur-
vey structure seemed incomplete without their coverage. Thus, abandoning
caution to the winds, this year's effort sacrifices depth for broadness of cov-
erage. And to no one is this sacrifice more distasteful than to the writer.

Making the best of an unfortunate predicament, however, a grand total
of fifty three court decisions are here treated. They are handled in the usual
manner by loose classification into the major categories of "municipailties"
and "counties," and further into more specific subject-matter niches.1

In the "legislation" division, some eight statutes were surveyed but were
again loosely classified as to subject matter. Attention here, of course, is
focused only upon what are considered the most important recent enactments
-not surveyed are local and special enactments, population statutes, and
resolutions proposing amendments to the constitution not submitted to the
voters of the state during the survey period.

I. COURT DECISIONS
A. MUNICIPALITIES

1. CREATION, DISSOLUTION, AND ANNEXATION

Although generally "the power of the state legislature to create or incorpor-
ate municipal corporations is, in the absence of constitutional restrictions,
practically unlimited .... -2 the 1963 Georgia General Assembly leveled a
limitation upon its own power here. This limitation is cast in the form of
three requirements which must be satisfied prior to the original incorpora-
tion of a municipality in Georgia.3 One of these requirements is that no
part of the proposed corporate boundary can be less than three miles from
the boundary of any existing municipality.4 During the survey period, a case
arose in which counsel attempted to take refuge in this limitation. The case,
Brown v. City of Marietta,5 presented the following factual situation: The
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1. The reader is cautioned that these classifications are entirely arbitrary.
2. RHYNE, MUNICIPAL LAW 12 (1957).
3. GA. CODE ANN. ch. 69-14 (Supp. 1965).
4. GA. CODE ANN. §69-1402 (Supp. 1965). Other requirements concern total population

and area development. See GA. CODE ANN. §§69-1403-140.4 (Supp. 1965).
5. 220 Ga. 826, 142 S.E.2d 235 (1965).
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General Assembly had enacted a municipal charter in the year 1885, but the
municipality created by this charter had never been activated by any local
elections or otherwise. In 1964 the legislature purported to enact an amend-
ment to the 1885 charter, actually creating a new charter for the municipality
and providing for a municipal election for its approval. Property owners in
the area attacked the validity of the 1964 statute, contending that the seventy-
nine year period of nonuser of the original charter had constituted its aban-
donment and that the municipality could not be created anew because an-
other municipality now existed within three miles. 6 Rejecting these con-
tentions, the Georgia Supreme Court held that the seventy-nine year period
of nonuser did not forfeit the 1885 charter; accordingly, the municipality
was already in existence prior to the enactment of the three-mile limitation
in 1963. 7 Thus this limitation could not be applied to the 1964 amendment
to the 1885 charter.8

The other decision to be simply mentioned here deals with one of the
most persistent contests resulting from municipal annexation in Georgia,
the contending parties to this contest being the Georgia Power Company, on
the one hand, and the various electrical membership corporations in the
State, on the other. In Georgia Power Co. v. Altamaha Elec. Membership
Corp.,9 the most recent round of the contest,10 the Supreme Court appor-
tioned the rights of the warring participants as follows: First, when territory
is annexed to a municipality with more than 1,500 inhabitants, the member-
ship corporation's only authority in the annexed areas is to provide service
drops not exceeding 300 feet from lines in existence at the time of annexa-
tion; and second, Georgia Power Company is authorized, if necessary, to cross
over the corporation's lines in order to provide other electrical service in
the annexed area."

2. OFFICERS AND EMPLOYEES

In last year's survey article a distinction was attempted between the cases
noted dealing with municipal officers and employees: those dealing with the
traditional problem of the right to office, and those dealing with the more

6. Ibid. Another argument against the 1885 charter was that it unconstitutionally ex-
empted from taxation all property used for agricultural purposes. The court agreed
that the exemption was invalid, but held this separable from the remainder of the
charter.

7. The court's holding on nonuser is in line with most of the writers; e.g., "mere non-
user of the corporate franchise and powers does not of itself, under the prevailing
view, effect a dissolution of an incorporated local unit. It is a public agency, an in-
strument of government, and does not stand on a footing with private corporations
in this respect." FORDHAM, LOCAL GOVERNMENT LAW 249 (1949).

8. To do so, said the court, "would violate the plain and unambiguous language of the
1963 act, and the Constitutional prohibition . . . against retroactive laws." 220 Ga.
826, 831, 142 S.E.2d 235, 239.

9. 221 Ga. 521, 145 S.E.2d 691 (1965).
10. For an earlier round, see Georgia Power Co. v. Altamaha Elec. Membership Corp.,

217 Ga. 376, 122 S.E.2d 250 (1961).
11. These rights derive from the Electrical Membership Corporation Act, GA. CODE ANN.

§34A (Supp. 1965).
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modern development of protecting the statuts of governmental workers. 12

That distinction can be carried over to this survey period's entries.1 3

The increasing sensitivity of the law to encroachment by the governmental
unit upon the rights of its employees can be manifested through various out-
lets. One of these outlets is protecting and overseeing the employee's rights
to retirement benefits. For instance, in City Council v. Wilhelm14 the Court
of Appeals utilized this outlet by holding that under the controlling local
statute a former municipal "detective and fingerprint expert" was entitled
to increases in the amount of benefits received in a like degree as the salary
of the position held by him upon retirement increased. The court brushed
aside the municipality's argument that the title and rank of the position
had been changed since the employee's retirement with the general observa-
tion that the duties and responsibility of the position were substantially the
same as previously.' 5

Also included in last year's survey was the case of Mulcay v. Murraya0 in
which the Supreme Court dealt generously with a municipal fireman's right
to retirement benefits, to the extent of determining that in the circumstances
presented these rights had become vested. During this survey period the
Court of Appeals, in dealing with the same employee, read the prior Supreme
Court decision as follows: "The clear import of this decision is that the Act
of 1952 endowed a fireman, fifty-five years of age or older, who had at-
tained tenure with the absolute and vested right to retire even though,
after obtaining tenure, he may have committed infractions of civil service
service rules which would otherwise have authorized his dismissal."'17

The more traditional officer-and-employee case during the survey period
was Thompson v. Lang,1s a case presenting a hassel between the mayor and
council over the office of police chief. As usual in these cases, the court
looked to the terms of the municipal charter for a solution. Interpreting
that charter to authorize the council and mayor pro-tem, in the mayor's ab-
sence, to meet and elect a police chief, the court held the mayor without au-
thority to prevent the chief so elected from performing his duties or to pre-
vent payment of salary to him.1 9

12. Sentell, Loccl Government Law, 17 MFERCER L. Rr.v. 126, 134 (1965).
13. Again, too, the potential problem of distinguishing between officers and employees

at the local level should he noted. Thus, "the problem is frequent in municipal
corporation law of having to distinguish between an 'officer' and an 'employee.' There
is no sure test. Conceptualism is to be avoided and a servant who is an 'officer' for
one purpose under a particular statute may be an 'employee' for some other purpose."
ANTIAU. MUNICIPAL CORPORATIONS 272 (4th ed. 1964).

14. 111 Ga. App. 234, 141 S.E.2d 220 (1965).
15. The court held that "When construction is needed, the rule is that pension acts must

be liberally construed in favor of the rights of the pensioner." Id. at 236, 141 S.E.2d
at 222.

16. 219 Ga. 747, 136 S.E.2d 129 (1964). See Sentell, Local Government Law, 17 MERCER
L. Rrv. 126, 135 (1965).

17. City Council v. Nlulcay, 112 Ga. App. 817, 822, 146 S.E.2d 354, 358 (1965).
18. 220 Ga. 812, 141 S.E.2d 907 (1965).
19. " . .. the charter of the city provides that the mayor and council shall elect the chief

of police and not the mayor." Id. at 813, 141 S.E.2d at 909.
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3. ELECTIONS

Essential, of course, to the democratic conduct of municipal government
in Georgia is the local election process.2 0 Whether a primary election held
prior to the municipal general election was basically a municipal govern-
mental function, however, was the question presented by the case of Allen v.
Muskett.21 The plaintiff, a candidate for municipal alderman, contended
that the primary was such a function, and sought to restrain its conduct un-
til he was permitted to qualify as a candidate without payment of the en-
trance fee which had been set by the "City Executive Committee." 22 In
considering this contention, the Supreme Court set out to examine, in the
absence of charter provisions or general statutes on the subject, a particular
statute of 1933.23 After so doing, the court concluded that the "City Execu-
tive Committee" was a political organization not exercising any govern-
mental functions and that its conduct of the primary was thus non-govern-
mental in nature.2 4 Consequently, if the plaintiff candidate wished to partici-
pate in the primary-not necessary for his candidacy in the municipal gen-
eral election-he would have to submit to the primary's valid rules and
regulations, including payment of entrance fees.25 To the argument that the
municipality should bear the expenses of the primary, the court responded
that "the general rule is that a primary election to select candidates of
political parties or organizations for public office is not a public purpose for
which public funds may be appropriated. '20 Accordingly, the lower court's
ruling that the primary was a governmental function to be funded by the
municipality was reversed. 27

4. TAXATION

"The overworked ad valorem property tax, at one time virtually the sole
source of municipal revenues, is now being supplemented by other sources. ' 2

20. "Municipal elections serve many purposes. Most often they are employed in the
municipal governing body and other officers .... .. RHYNE, MUNICIPAL LAW 103
(1957).

21. 221 Ga. 665, 146 S.E.2d 782 (1966).
22. The lower court had agreed with the plaintiff's contentions.
23. GA. LAws, 1933, p. 277. This statute purported to regulate primary elections in mu-

nicipalities of 200,000 or more.
24. The court pointed out that the "City Executive Committee" was not under the con-

trol of the municipal governing authority and took no oath of office as required for
charter offices. Allen v. Muskett, supra n. 21, at 671, 146 S.E.2d at 786.

25. At least, a court of equity would not interfere.
26. Allen v. Muskett, supra n. 21, at 672, 146 S.E.2d at 787. The court bottomed this con-

clusion upon the following quote from Miller v. City of Cornelia, 188 Ga. 674, 4
S.E.2d 568 (1939) : "A municipal corporation is without authority, not only to con-
tract or incur a liability, but to donate its money or porperty, unless authorized by
its charter or some general law of the State. Such a power is not conferred by a
general-welfare provision in the charter."

27. "Municipal spending can only be for a public purpose. This is often specifically
spelled out in state constitutions." ANTIEAU, MUNICIPAL CORPORATIONS 264 (4th ed.
1964). The constitutional provision in Georgia, although not here mentioned by the
court, is as follows: "All taxes shall be levied and collected under general laws and
for public purposes only. ... GA. CONsT. art. VII, §1, para. 111 (1945), GA. CODE
ANN. §2-5403 (1965 Supp.).

28. STATSON & KAUPER, MUNICIPAL CORPORATIONS 584 (3d ed. 1959).
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Often, however, the municipality turns to these other sources only to find it-
self precluded from partaking of their benefits. 29 In Georgia, for example,
the municipality is expressly prohibited by statute from utilizing the revenue
devices of sales and use taxes.30 Such prohibitions give rise to tax classifica-
tion problems which often seek resolution in vain short of the courts. This
problem found expession during the survey period in the factual situation
outlined by the case of City of Columbus v. Atlanta Cigar Co.31 There the
municipality had purported to levy upon "every person who sells, stores, or
delivers cigarettes" in the municipality a "license tax" of two cents per pack.
Accordingly, upon contest, it fell to the Court of Appeals to determine in
which classification this municipal taxing effort was to be placed. The court
concluded that what the municipality had actually attempted was the levy
and collection of the prohibited sales and use tax;32 thus, the measure was
invalidated.

33

Continuing in the non-property tax revnue vein, but more successfully, was
the municipal effort presented by Brown v. City of Atlanta.3 4 There the va-
lidity of a municipal ordinance, imposing a tax of fifteen dollars on persons
practicing law in the municipality, was challenged on the ground that it was
precluded by the annual license fee35 which attorneys now must pay to the
State Bar of Georgia. 36 Rejecting this challenge, the Supreme Court refused
to view the license fee as a professional tax on attorneys levied by the
State,37 and thus concluded that the municipality was not precluded from its
taxing efforts.

Shifting briefly to the municipal property tax, Lowe v. City of Atlanta38

29. This appears true generally, although some of the writers find more encouragement;
e.g., "Permissive or non-property tax revenues have been generally climbing and ac-
count for 13% of local collections. The sales and gross receipts taxes are the major
sources of such revenues." HELLERSTEIN, STATE AND LOCAL TAXATION 10 (2d ed. 1961).

30. GA. CODE ANN. §92-3446a (Supp. 1965): "No county, municipality, school district or
political subdivision of the State, shall impose, levy, or collect a gross receipts, sales
or use tax, or tax on amusement admission or services included in this Chapter: Pro-
vided, however, that the provsions of this section shall not be construed to apply to a
fixed license, occupational or franchise tax based on gross receipts or on a gross
receipts basis and provided further that no county or municipality shall be prohibited
from levying or collecting an excise tax on malt beverages and/or wine."

31. 111 Ga. App. 774, 143 S.E.2d 416 (1965).
32. "The basic nature of a tax must be determined by what it does and not by the

name given it by the taxing authority." Id. at 775, 143 S.E.2d at 417.
33. The court further upheld the lower court's decision that the municipal ordinance

also violated GA. CONST. art. I, §4, para. 1 (1945), prohibiting special laws in cases
provided for by existing general laws.

34. 221 Ga. 121, 143 S.E.2d 388 (1965).
35. This fee is required under rules and regulations for the organization and government

of the State Bar of Georgia approved pursuant to GA. CODE ANN. §9-701 (Supp.
1965).

36. The pre-emption argument had been based on the following language of GA. LAws,
1935, p. 13: "[N]o municipal corporation or county authority shall levy or collect
an additional tax on the professions, businesses, or occupations enumerated above."

37. This refusal was based on the court's reasoning that no part of the fees paid to the
State Bar is ever paid into the treasury of the State of Georgia. Brown v. City of
Atlanta, supra n. 34, at 124, 143 S.E.2d at 390.

38. 221 Ga. 477, 145 S.E.2d 534 (1965).
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presented the question of the survival of a municipal property tax lien. 39

The Supreme Court concluded that when a taxpayer redeemed property
which had been sold under federal tax liens, the property again became
subject to the tax lien of the municipality. Accordingly, the taxpayer's deed
of the property to another-following the redemption-conveyed the pro-
perty subject to the municipal tax lien.40

5. CONTRACTS

Municipal purchasing contracts, for which there is no authorization are
ordinarily of no effect; 41 the general principle being that one who deals with
a municipality does so at his peril and is presumed to know of whatever limi-
tations exist upon the municipality's power. 42 Accordingly, at first blush
the plaintiff in City of Gainesville v. Edwards43 might have appeared out of
luck, the evidence there tending to show that pursuant to an unauthorized
agreement with one of the municipal commissioners he had performed work
in improving the municipal golf course for which he had not received the
agreed compensation. 44 By conceding the ineffectiveness of the contract and
bringing his action on quantum meruit for the value of the benefit to the
municipality, however, he plaintiff succeeded in invoking the court's at-
tention to his cause. 45 This attention resulted in the following pronounce-
ment by the court:

Evidence that a majority of three commissioners of the municipal
corporation had authority to contract with the plaintiff to work on
land belonging to the city in the construction of a golf course, that
one of them 'as mayor' orally contracted with the plaintiff to do
the work, that two of them had knowledge of the progress of the
work over a period of several weeks, and that the benefits from the
work accrued to the city, authorizes a recovery by the plaintiff in
a quantum meruit action for the value of the benefit resulting to
the city from the services. 46

The court was careful to limit this theory of "implied ratification" to con-
tracts which could have been, but were not, properly authorized.47

39. The court saw no question of lien priorities in the case.
40. The court held the situation covered by GA. CODE §92-8302 (1933).
41. See Sentell, Some Legal Aspects of Local Governmental Purchasing in Georgia, 16

MERCER L. Rav. 371 (1965).
42. See Sentell, Local Government Law, 17 MERCER L. RFv. 126, 130-31 (1965,).
43. 112 Ga. App. 672, 145 S.E.2d 715 (1965).
44. Legislative powers in the municipality were vested by the charter in three municipal

commissioners.
45. The court emphasized that in quantum meruit cases the "reasonable value" to be

recovered by the plaintiff "is not the value of the plaintiff's labor but the value of
the benefits to the city resulting from such labor." City of Gainesville v. Edwards,
supra n. 43, at 675, 145 S.E.2d at 718.

46. Id. at 672, 145 S.E.2d at 716.
47. "An implied contract will not arise where an express contract is unauthorized by law."

Id. at 674, 145 S.E.2d at 717.
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6. POWERS

This survey period produced an assortment of cases in which the munici-
pality's power to take specified actions was questioned. And although the
Georgia courts traditionally talk of "strictly construing" legislative grants of
authority to municipalities 48 and of recognizing only "expressly granted" or
"necessarily implied" powers in municipalities, 49 the judicial disagreement
revolving around Green v. Mayor & Aldermen of Milledgeville5° illustrates
the vast confusion surrounding this topic in 'Georgia local government law.51

The contested municipal action in the Green case manifested itself in an
ordinance establishing the municipality as the exclusive garbage collector and
providing a compulsory sanitation fee for the collection service. As usual in
these power cases, the absence of general statutory authorization for the
municipal ordinance compelled the court to examine the municipal charter
in search of authority. Accordingly, the question weighed by the court was
whether the above municipal ordinance was sufficiently authorized by the
following charter grant to the municipal governing body: "to take all neces-
sary and proper means for keeping the corporate limits of said city free from
garbage, trash and filth of all kinds."5 2 Holding this authority insufficient,
the Court of Appeals rationalized that although the municipality could "re-
quire that the residents of the city remove their garbage or have it removed,
and prescribe reasonable rules and regulations pertaining to such removal
and penalties for violations thereof, or provide in the alternative, that the
residents of the city may have garbage and trash collected and removed by
the city upon payment of a fee for such service, the right to require its citizens
to accept such service involuntarily and pay a compulsory fee or charge for
same cannot be implied from such express authority."53 The court bolstered
its conclusion with the points that such governmental services as garbage col-
lection could be funded by tax revenues and that the exaction of a com-
pulsory fee for this service would in effect constitute a tax, the levy and col-
lection of which traditionally requires an express grant of authority in Geor-
gia.54

But the municipality was not yet through. On certiorari the Supreme Court
reversed the Court of Appeals and held the ordinance to be sufficiently au-
thorized by the quoted charter provision: "To exact payment from those
receiving this service and require that such garbage and trash be removed by

48. See, Town of McIntyre v. Baldwin, 61 Ga. App. 489, 6 S.E.2d 372 (1939); Spence v.
Rowell, 213 Ga. 145, 97 S.E.2d 350 (1957).

49. See, Town of McIntyre v. Baldwin, 61 Ga. App. 489, 6 S.E.2d 372 (1939) ; Jewell Tea
Co. v. City Council, 59 Ga. App. 260, 200 S.E. 503 (1938).

50. 112 Ga. App. 130, 144 S.E.2d 225 (1965), rev'd, 221 Ga. 498, 145 S.E.2d 507 (1965).
51. For an excellent and recent discussion of this entire topic generally, see, Sandalow,

The Limits of Municipal Power Under Home Rule: A Role for the Courts, 48 MINN.
L. REv. 643 (1964).

52. Supra n. 50 at 131, 144 S.E.2d at 226.
53. Id. at 132-33, 144 S.E.2d at 227.
54. For a statement of the traditional requirement, see Lewis & Holmes Motor Freight

Corp. v. City of Atlanta, 195 Ga. 810, 25 S.E.2d 699 (1943.).
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the city is taking 'necessary and proper means' to accomplish the purpose." 55

The Supreme Court refused to view the tax power as the only means of
funding this service5 6 and further refused to term this "fee"-not exceeding
the costs of collection and disposal-a tax.57 Thus, the "strict construction"
rule was inapplicable to the municipality here.

Two cases to be here noted dealt with municipal power in respect to build-
ing and housing permits. Howard Simpson Realty Co. v. City of Marietta58

presented an action for mandamus to compel the municipal authorities to
issue a building permit after the building permit and after the building
plans and specifications had been approved by the municipal engineer and
he had received from the plaintiff-applicant the requisit permit fees. Up-
holding this action against general demurrer, the court held the municipal-
ity was without the power to refuse the permit on the ground that it in-
tended to zone the plaintiff's property for a different use. 59 In the second
case, City of College Park v. Hamilton,60 the municipality was more success-
ful. There the court refused to allow the municipal governing authorities to
be mandamused to reinstate permits to move a house into the municipality
and to place the house on a lot there.61 Noting the plaintiff's non-compli-
ance with municipal building code requirements of drawings of the house
and execution of a bond,62 the court applied the rule refusing the issuance
of a mandamus unless the applicant shows himself clearly entitled to it.63

Mandamus actions were also popular in respect to the municipal- control
and regulation of the sale of alcoholic beverages. Stephens v. Moran6 4 pre-
sented the interesting question whether, after a county election-as au-
thorized by general statute65-resulted in a vote in favor of the manufacture
and sale of alcoholic beverages there, a municipality in the county could

55. Mayor & Aldermen of Milledgeville v. Green, 221 Ga. 498, 145 S.E.2d 507, 510
(1965).

56. In most uncharacteristic language the court said that "the decisions of courts must be
whether they will deprive the city government of the power to provide the means
and methods of carrying out its charter duties by limiting it to one source of revenue
expressly given when the fees charged so far as the record discloses are no more than
the cost to the city to remove the garbage and trash. Courts have no such authority."
Id. at 500, 145 S.E.2d at 509.

57. "The present ordinance . .. is merely imposing a fee for special services, and is
valid." Id. at 501, 145 S.E.2d at 509.

58. 220 Ga. 727, 141 S.E.2d 460 (1965).
59. Zoning procedures in respect to the property had already been initiated by the mu-

nicipality, leading Chief Justice Duckworth, in his dissent, to complain that the ma-
jority's decision "puts in the hands of one disgruntled person the power to completely
thwart the will of the public, thereby nullifying the zoning law which is authorized
by the Constitution." Id. at 730, 141 S.E.2d at 462-63.

60. 220 Ga. 629, 140 S.E.2d 878 (1965).
61. The permits had previously been issued and the plaintiff had allegedly expended

funds in reliance upon them.
62. The court said that the governing authority had not known of this non-compliance

at the time it originally issued the permits.
63. "We know of no such authority for or requirement of the city to reinstate such per-

mits previously issued and purportedly cancelled." City of College Park v. Hamilton,
supra n. 60 at 631, 140 S.E.2d at 880.

64. 221 Ga. 4, 142 S.E.2d 845 (1965).
65. GA. CODE ANN. §58-124 (1965).
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refuse to grant licenses to engage in the sale of these beverages and to adopt
regulatory ordinances on the subject.66 In holding that no such power was
vested in the municipality the court reasoned that "this situation, if allowed
to stand, would thwart local option, the very foundation of the 1938 Act." 67

Finding no support for the municipality's position in its charter authoriza-
tion to prohibit the sale of alcoholic beverages, the court countered that the
county election was held under the terms of a general statute, which would
prevail over a local or special law. 68

Finally, in Stover v. City Council of Fairburn,69 the Supreme Court re-

fused to recognize an action for mandamus to require the municipal authori-
ties to re-issue a revoked beer license, because the license was an annual
one and the period of time in which it would have been effective had al-
ready expired.

The final case for notation here illustrates the pervasive effects which a
lack of municipal power can entail. In Wallace v. State70 the question of
power was actually a question of jurisdiction of the municipal recorder's
court. The court concluded that because a "city court" existed for the trial
of such offenses in the county where the municipality was located, the mu-
nicipal recorder's court possessed no jurisdiction to arraign, try, and sentence
for the offense of driving a motor vehicle while under the influence of in-
toxicants. A majority of the court went further to hold that accordingly the
revocation of a driver's license based upon the recorder's court conviction
was void.71

7. SCHOOLS

The one case to be noted under this category, McCullers v. Williamson,72

illustrates the types of problems inherent in school consolidation procedures
in Georgia. Here an amendment to the Georgia Constitution,73 which pur-
ported to consolidate a municipal school system and a county school system,
was attacked upon several grounds by residents of the areas in question.7 4

First, the plaintiffs contended that the amendment invalidly delegated au-
thority by providing that even after its ratification the amendment would
66. This question, at the county level, had previously been decided in Thomas v. Rags-

dale, 188 Ga. 238, 3 S.E.2d 567 (1939). The court analogized this case to Thomas, and

said that "the consequences of an election favoring control of alcoholic beverages and
liquors cannot be avoided upon the theory that the result binds only the unincorpor-
ated areas of a county." Stephens v. Moran, supra n. 64 at 6, 142 S.E.2d at 847.

67. Id. at 7, 142 S.E.2d at 848.
68. GA. CONsT. art. I, §4, para. 1 (1945), GA. COnE ANN. §2-401 (1948 Rev.). A dis-

senting opinion by Justice Candler, concurred in by Justice Mobley, argued that the
validity of the charter provision had not been attacked and the court should not pass
upon the question. Ibid.

69. 220 Ga. 670, 141 S.E.2d 399 (1965.).
70. 112 Ga. App. 505, 145 S.E.2d 788 (1965).
71. Three Justices on the court dissented: "In my opinion, the act of the Director of

Public Safety in revoking the driver's license of the defendant was a judicial act, and
being such, is not subject to collateral attack." Id. at 507, 145 S.E.2d at 790.

72. 221 Ga. 358, 144 S.E.2d 911 (1965).
73. GA. LAws, 1956, p. 433.
74. The attack was made in the nature of a quo warranto proceeding.
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only become effective upon resolutions by the education boards of the sys-
tems. Rejecting this attack, the Supreme Court saw this provision itself as a
part of the mandate of the people in ratifying the amendment.75 Thus, the
effective date could be postponed in this manner. The second attack was
founded on the proposition that because an independent school system in
the area could later, if it is desired, enter into the consolidated system, the
people residing in the area served by the independent system were directly
affected by the consolidation amendment and their approval of it was neces-
sary. Disagreeing, the court examined the ways in which the amendment
might possibly affect the independent school system and concluded that the
system was not directly affected. 76 Thus, ratification by the people in that
area was unnecessary. Finally, the method of selecting members of the con-
solidated board of education was contended to violate the equal protection
guarantee of the United States Constitution by giving residents of the mu-
nicipality a greater voice than residents in the county. This method of se-
lection directed that three members of the board would be elected from the
municipality by its mayor and council and one member from each of the
four county areas would be appointed by the grand jury. Conceding that the
citizens of the municipality would thus also participate in selecting the board
members of the other areas, through their appointment by the grand jury,
the court nevertheless upheld the validity of the method of selection: "The
amendment provides a fair, reasonable, equitable, and rational method of
selecting members of the board of education." 77 Accordingly, the lower court's
judgment upholding the consolidated system was affirmed.76

8. LIABILITY

The municipality's liability for its activities is always a popular topic for
discussion.79 But aside from City of Elberton v. J. C. Poole Realty Co.,80 the
cases decided during the survey period tended to deal with special aspects
of this topic. In that case the Court of Appeals simply upheld8l the lower
court's actions in submitting to the jury a suit by the owner of a commercial
building for water damages caused by a break in water pipes. The court
agreed that the evidence was sufficient "to authorize a verdict against a mu-

75. "The mandate of the people is that the two school systems are consolidated as of the
date fixed by the resolutions of the two boards of education, and that it will not go
into effect unless and until such resolutions are adopted." McCullers v. Williamson,
supra n. 72 at 364,144 S.E.2d at 915.

76. "It was not affected in a direct way, with nothing intervening, for there is intervening
between the amendment and any effect upon Social Circle, a vote of the majority of
those voting in the Social Circle School System to give up its system and go into the
county system-action completely within the control of the voters of Social Circle." Id.
at 363, 144 S.E.2d at 915.

77. Id. at 367, 144 S.E.2d at 917.
78. Chief Justice Duckworth, in the dissenting opinion, would have upheld all three of

the attacks here noted on the consolidation amendment. Ibid.
79. See, SENTELL, MUNICIPAL TORT LIABIL.TY IN GEORGIA (1964).
80. 111 Ga. App. 765, 143 S.E.2d 407 (1965).
81. The court excepted from its decision certain sums paid to the tenant in the building

for which no written assignment of the right of action was taken.
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nicipality engaged in the proprietary function of maintaining a municipal
water supplys2 for loss resulting from water damage . . . which was caused
by excess water pressure and shock waves set up in the system through the use
of pumps and the manner in which water was pumped through the system."8 3

Disagreement during the period between the Supreme Court and Court
of Appeals highlighted a type of special instance of municipal liability not
sounding in tort.8 4 Rather, it derives from the command of the Georgia Con-
stitution that "private property shall not be taken, or damaged, for public
purposes, without just and adequate compensation being first paid .... -85

In City of Atlanta v. Donald8 6 a property owner attempted to recover under
this provision (and its counterpart in the fourteenth amendment to the fed-
eral constitution) by alleging a $13,000 decrease in the value of property
because of low-altitude commercial jet overflights from the municipal air-
port.87 Noting this as the first such effort to reach the Georgia appellate
courts, 88 the Court of Appeals held the plaintiff's petition to state a cause of
action as against the municipality's demurrers. 89 The court thought the pe-
tition clearly alleged the municipality's responsibility for the low flights.90

On certiorari, 9' however, this point of responsibility became crucial. The
Supreme Court examined specified allegations in the petition in detail, and
concluded that they were too indefinite to meet special demurrers of the
municipality. 92 With these allegations thereby eliminated, the court con-
cluded that what remained failed to state a cause of action under the con-
stitutional provisions: "Here, as in Thompson and Dyer, supra, the amended

82. For a discussion of the "function test" in the waterworks area, see SENTELL, MUNICIPAL
TORT LIABILITY IN GEORGIA 22 (1964).

83. 111 Ga. App. at 765, 143 S.E.2d at 408.
84. For a discussion of this "special instance" of municipal liability, see SENTELL, MUNICI-

PAL TORT LIABILITY IN GEORGIA 125-33 (1964). Application of this special instance"can result in municipal liability for damages in factual situations where tort liability
might not exist; thus its potential lends further support to the thesis here maintained
that a strict function-test approach to the end question of municipal liability can be
misleading." Id. at 125-26.

85. GA. CONST. art. I, §111, para. 1 (1945), GA. CODE ANN. §2-301 (Supp. 1965).
86. 111 Ga. App. 339, 141 S.E.2d 560 (1965), rev'd, 221 Ga. 135, 143 S.E.2d 737 (1965).
87. Similar claims against Georgia municipalities had previously been attempted under

another "special instance" of municipal liability; viz., that of "nuisances." See, Trasher
v. City of Atlanta, 178 Ga. 514, 173 S.E.2d 817 (1934) ; Delta Air Corp. v. Kersey, 193
Ga. 862, 20 S.E.2d 245 (1942); Thompson v. City of Atlanta, 19 Ga. 190, 132 S.E.2d
188 (1963) ; Dyer v. City of Atlanta, 219 Ga. 538, 134 S.E.2d 585 (1964). These cases,
and this other "special instance," are discussed in SENTELL, MUNICIPAL TORT .LIABILITY
IN GEORGIA 115, 122 (1964).

88. "The appellate courts of this State have not previously considered the question
whether acts alleged in the petition here constitute a taking or damaging within con-
stitutional prohibitions." City of Atlanta v. Donald, supra n. 86 at 344, 141 S.E.2d
at 564.

89. The court based its conclusion upon the United States Supreme Court's decisions in
United States v. Causby, 328 U.S. 256 (1946) ; Griggs v. Allegheny County, 369 U.S.
84 (1962).

90. The court was forced to face this question specifically in order to distinguish Thomp-
son and Dyer where the Supreme Court had held the petitions insufficient to show
that the municipality committed the acts which were alleged to constitute a nuisance.

91. City of Atlanta v. Donald, 221 Ga. 135, 143 S.E.2d 737 (1965).
92. The court distinguished what it thought had been the more definite allegations pre-

sent in the federal cases on which the Court of Appeals had relied.
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petition shows that the City of Atlanta was not the owner of the planes
which flew over the plaintiff's property and allegedly damaged it and there is
no allegation that the City of Atlanta directed or caused such planes to fly
over the plaintiff's property or that it constructed the runway of its airport
in such a way as to make it necessary for them to do so." 03 Accordingly, the
decision by the Court of Appeals was reversed.

The two cases remaining for mention here presented injunctive actions
against municipalities. In Neel v. Clark,94 a property owner brought an ac-
tion in equity to abate as a nuisance and enjoin the municipal commissioners
from maintaining a fence across a public alley. Recognizing the statutory pro-
cedures by which nuisance in municipalities are ordinarily handled,95 the
petitioner invoked equity for the alleged reason that one of the municipal
commissioners had said they did not care whether the fence was abated.
Pointing out that still a majority of the commissioners may be qualified to
act, the Supreme Court concluded that the plaintiff was required to follow
his statutory remedy at law.96

In Stambaugh v. City of Demorest,97 the property owner sued the munici-
pality for both injunctive relief and for damages. His allegations were that
the municipality had cut down trees on his property, had begun construction
of a public road across the property, and was threating further encroach-
ments. Holding that even though the part of the petition claiming damages
from the municipality was demurrable for failure to allege that the ante
litem notice had been given the municipality, 98 the court concluded that the
allegations did show the plaintiff was entitled to injunctive relief and that
the petition thus could not be dismissed as a whole.

9. ZONING
"It must be evident that, in a just sense, government at any level would

hardly deserve the name if it did not chart a course for the future, on at
least a modest scale, in this or that area of responsibility."9 9 The munici-
pality's zoning function constitutes a major effort at his type of charting;
it also spawns a great deal of litigation.

The Georgia municipality's power to zone is authorized by general statu-
tory law.' 00 Ralston Purina Co. v. Acrey' 01 appears to have presented a situa-

93. City of Atlanta v. Donald, Supra n. 91 at 140, 143 S.E.2d at 740-41.
94. 221 Ga. 439, 145 S.E.2d 235 (1965).
95. These procedures, in general, direct that in municipalities with less than 20,000 in-

habitants the governing body has jurisdiction to hear the complaint and to abate
the nuisance if it is found to exist. See GA. CODE ANN. §72-401 (1964 Rev.).

96. The court also noted that "it is the expression of partiality, not impartiality, that
disqualifies the judges or triers who have jurisdiction to try a case." 221 Ga. at 441,
145 S.E.2d at 236.

97. 221 Ga. 527, 145 S.E.2d 539 (1965).
98. This notice is required by GA. CODE ANN. §69-308 (1957 Rev.) and is discussed in

detail in SENTELL, MUNICIPAL TORT LIABILITY IN GEORGIA 134 (1964). See also Sen-
tell, Local Government Law, 17 MERCER L. REv. 126, 132-33 (1965).

99. FORDHAM, LOCAL GOvERNMENT LAw 695 (1949).
100. See generally GA. CODE ANN. ch. 69-8 (1957 Rev.).
101. 220 Ga. 788, 142 S.E.2d 66 (1965).
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tion where, in addition to these general statutes, municipal zoning was also
authorized by a later local or special statute. The attack on a municipal
zoning ordinance in this case was mounted on the proposition that this local
or special statute was invalid; 102 thus the ordinance was unauthorized. Re-
jecting this attack, and indeed refusing to pass on the validity of the local
or special statute, the Supreme Court explained that even if the local statute
was found invalid, the zoning ordinance, being within the purview of the
general statute, 103 would still be authorized.

Even with general statutory authorization, however, the municipality's
power to zone is not unlimited. Specific limitations on this power are found
in the guarantees of the Georgia Constitution. Accordingly, a zoning ordi-
nance which fails to provide for notice and hearing to the affected property
owners violates constitutional due process requirements. This was the hold-
ing in the survey period case of Bell v. Studdard.10 4

Aside from constitutional limitations, the municipal zoning officials are
ordinarily vested with considerable discretion in administering the zoning
ordinance. Much, of course, will depend upon the language of the ordinance
itself. In North Georgia Dev. Co. v. Edge,0 5 a property owner attempted to
mandamus zoning officials to issue him a variance from the ordinance in
accordance with plans which the plaintiff had submitted to them. Construing
the zoning ordinance to authorize, but not require, the issuance of variances
in the circumstances presented, the Supreme Court refused the mandamus
with the following observation: "The generally accepted rule is that in de-
termining whether a request for a variance of a zoning regulation affecting
specific property should be granted each case stands on its own facts and the
board acting on the application is clothed with discretion and no mandatory
duty is imposed upon it.' ° 6

Finally, Plaza Liquor Stores, Inc. v. City of Atanta10 7 involved zoning
only by way of an interesting contention by counsel. Here the court held
that a municipal ordinance limiting areas of the municipality in which
liquor could be sold at retail was valid under the general welfare clause of
the municipal charter and general state statutes.' 0s The court rejected the
liquor store's arguments that the ordinance constituted an effort to zone

102. The contention was that the local statute contained matter different from that ex-
pressed in the title as prohibited by GA. CONST. art. III, §7, para. 8 (1945).

103. "As far as the record shows, this ordinance fully complied with the general law's
terms." Ralston Purina Co. v. Avery, supra n. 101 at 792, 142 S.E.2d at 69.

104. 220 Ga. 756, 141 S.E.2d 536 (1965). The court further held that the defendants were
not estopped to point out the unconstitutionality of the ordinance because they had
been among the municipality's governing authorities at the time the ordinance was
amended.

105. 221 Ga. 454, 145 S.E.2d 490 (1965).
106. Id. at 457, 145 S.E.2d at 492. "Courts have many times repeated that variances are not

to be granted recklessly. . . .The rule of reasonableness prevails." ANTIEAU, MUNICI-
PAL CORPOR.ATIONS 86 (4th ed. 1964).

107. 220 Ga. 615, 140 S.E.2d 868 (1965).
108. GA. COVE ANN. §58-1028 (1965 Rev.).
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without complying with zoning statutes, and that this store could be per-
mitted as a nonconforming use.

10. AUTHORITIES

Municipal housing authorities now appear to be rather common place
entities in local government law.100 In respect to the composition of these
authorities, Georgia statutory law provides that "no commissioner of an
authority may be an officer or employee of the city or county for which the
authority is created."' 110 During the survey period, Varnodoe v. Housing
Authority"' presented the interesting issue whether resolutions adopted
by the authority were to be declared void because two members of the au-
thority were also city attorneys. The Georgia Supreme Court's entire analy-
sis of and answer to this question was embodied in the following pronounce-
ment: "Conceding, but not holding, that . . . [the two individuals] were
ineligible to serve and act as members of the authority, their official acts
while so serving were nevertheless valid as those of de facto officers and can-
not be here collaterally attacked upon the ground that they were incom-
petent members of the authority."112

B. COUNTIES

1. LEGISLATION

Many important local government matters in Georgia are handled by
the State legislature. As powerful as the legislature is in performing this
function, however, it is not all-powerful; the Georgia Constitution serves as
a limitation."3 Accordingly, perhaps an appropriate starting point here
would be a consideration of two survey period cases in which this limiting
role of the Georgia Constitution is illustrated.

First, the 'Georgia Constitution requires that before a local or special bill
can validly be introduced in the General Assembly, certain advertisement
procedures must be effected by the introducing legislator." 4 Over the years,
the Georgia courts have considered this a mandatory requirement and have
not hesitated to invalidate statutes when the procedure was not effected. 115

109. Thus, Rhyne has noted that most of the states "have either enabling legislation or
constitutional amendments, or both, permitting localities, generally through local
housing authorities, to participate in federally-aided programs of slum clearance and
public housing for low income families." RiiYNE, MUNICIPAL LAW 516 (1957) . For this
authorization in Georgia, see generally GA. CODE ANN. ch. 99-11 (1955 Rev.) ; GA.
CONST. art. XVI, (1945) ; GA. CODE ANN. ch. 69-11 (1957 Rev.).

110. GA. CODE ANN. §99-1110 (1955 Rev.).
111. 221 Ga. 467, 145 S.E.2d 493 (1965).
112. Id. at 471, 145 S.E.2d at 496.
113. Many of these constitutional limitations are discussed in SENTELL, HANDBOOK FOR

GEORGIA LEGISLATORS (4th ed. 1963).
114. GA. CONST. art. III, §7, para. 15 (1945) . Generally, these procedures are that

notice of the legislator's intention to introduce the bill must be published once a
week for three weeks during a period of sixty days prior to introduction of the bill,
and this notice must be certified by the publisher or accompanied by an affidavit of
the author and attached to and made a part of the bill itself.

115. See, e.g., Smith v. McMichael, 203 Ga. 74, 45 S.E.2d 431 (1947); SENTELL, HANDBOOK
FOR GEORGIA LEGISLATORS 87-88 (1963).
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This line of cases was continued by the Supreme Court's decision in Fleming
v. Daniel,"16 which was an action by an attorney against the county govern-
ing authority for compensation for services performed as assistant solicitor
general. Sustaining the county's demurrer, the court explained that the
statutes creating the office and setting the compensation for the office were
both local statutes which had not been advertised as required. Thus, they
were null and void." 7

The Georgia Constitution also purports to draw a line respecting the ex-
tent to which the General Assembly can proceed in attempting to localize
statutory enactments. Thus, "laws of a general nature shall have uniform
operation throughout the State, and no special law shall be enacted in any
case for which provision has been made by an existing general law." 11 Be-
cause of fairly vigorous interpretation of this prohibition by the courts,119

the legislature constantly attempts to enact statutes of local effect but dis-
guised as having general application. A favorite classification device utilized
in this great effort is that of population; 120 thus, the statute in question in
the survey-period case of McAllister v. State 2' was by no means unique in
Georgia. Purporting to be a general statute, this enactment permitted non-
commercial fishing on Sunday in all counties except those falling within
three specified population ranges, which, of course, happened to include only
three counties in the state. 122 Holding this statute violative of the quoted
constitutional prohibition, the Supreme Court saw it as attempting an un-
reasonable classification; i.e., the court could see no reasonable relation be-
tween fishing on Sunday and the population of these three counties of
Georgia. 123 Furthermore, the court declared the population brackets used by
the statute to be so narrow as to apply only to one county and thought that
the possibility of any other counties having this population was too remote

116. 221 Ga. 43, 142 S.E.2d 804 (1965).
117. The court saw the purpose of the constitutional requirement "to prevent duties and

obligations being imposed on local governments without giving those in charge of
such governments an opportunity to oppose their passage." 221 Ga. at 45, 142 S.E.2d
at 806.

118. GA. CONST. art. I, §4, para. 1 (1945), GA. CODE ANN. §2-401 (1948 Rev.). For a
discussion of this requirement, see SENTELL, HANDBOOK FOR GEORGIA LEGISLATORS 85
(1963) . For a treatment of its history and an important "exception" to it, see Sentell,
The Validity of Statutes Pertaining to Georgia County Commissioners: An Exercise
in Constitutional Interpretation, 15 MERCER L. REV. 258 (1963).

119. See e.g., City of Atlanta v. Hudgins, 193 Ga. 618, 630-31, 19 S.E.2d 508, 515 (1942):
"Under the constitution as interpreted by the controlling decision of this court,
while the special law may not conflict with the general law in the sense that it has
the effect of repealing some portion of the general law, nevertheless if the special law
modifies it in any manner, either by expanding or contracting its meaning, such
special law is obnoxious to the Constitution and cannot be sustained."

120. "In the effort to make a law general in form but special or local in effect, numerous
acts have been introduced in and passed by the General Assembly attempting to
change or modify an existing general law on a particular subject in cities or counties
having specified populations." SENTELL, HANDBOOK FOR GEORGIA LEGISLATORS 86 (1963).

121. 220 Ga. 570, 140 S.E.2d 828 (1965).
122. Actually, two statutes, GA. LAws, 1961, p. 157, and GA. LAWS, 1962, p. 2344, amended

GA. COnE ANN. §26-6908 (Supp. 1965), so as to make these population exclusions.
123. The "reasonable relation" test for this type of legislation is well established in Geor-

gia cases. See, e.g., Stewart v. Anderson, 140 Ga. 31, 78 S.E. 457 (1913).
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to form a basis of reasonable classification. 124 Thus, the legislative farce was
unsuccessful.

12 5

2. POwERS

Generally, the same principles and considerations apply to powers of
counties as those of municipalities in Georgia. 126 To validly carry out an
activity, the county ordinarily will be required to point to its authority to do
so. When this authority can not be found in express terms, the lot of de-
termining the validity of the attempted exercise of a particular power often
falls to the courts.' 27 The county's exercise of power in the survey-period case
of Hornstein v. Lovett128 was manifested in the form of an ordinance re-
quiring trailer parks in the county to be located more than 1,200 feet from
any school ground or college campus. As authority for the enactment of this
ordinance, the county pointed to the general welfare clause of the county
charter 29 and to a local amendment to the Georgia Constitution empower-
ing the governing authority to enact ordinances for the policing of the
county."3

0 Noting a previous holding that trailer parks are subject to regula-
tion under police or general welfare authority,31 the Supreme Court upheld
the ordinance here in question as a valid exercise of county power. Thus, it
likewise upheld the lower court's refusal to order the issuance of a license
to operate a trailer park when the application did not show that its location
would be more than.1,200 feet from school grounds.

After authority to engage in specified activity has been granted, the courts
are often presented with contentions that this authority has been illegally
exercised by the county. For instance, in Cota v. Northside Hospital Associa-
tion, Inc." 2 residents of the area of the proposed site of a hospital chal-
lenged the manner in which the county governing authority had exercised
its power to grant a special use permit for the erection of the hospital. The
paintiff's specific objections were that during the hearing on the permit the
authority had refused demands that witnesses be examined and the residents'
counsel be given the right of examining the witnesses. Upholding the county
actions, the court found nothing which required such witness examination

124. A certain degree of tension would appear to exist between this part of the decision,
supported by earlier cases, e.g., Worth County v. Crisp County, 139 Ga. 117, 76 S.E.
747 (1912), and a line of cases represented by Barge v. Camp, 209 Ga. 38, 70 S.E.2d
360 (1952) upholding population statutes applying to only one county at the time
of enactment as long as their terms were "open" so that counties gaining or losing
population could later pass within or without their provisions.

125. The court also held that the statute unconstitutionally denied citizens in the three
counties a privilege granted to those in the remainder of the State. For a specific treat-
ment of this case and of population statutes in general, see Comment, Validity of
Population Statutes in Georgia, 2 GA. S.B.J. 533 (1966).

126. See the discussion of municipal powers Id. at 539.
127. Even when express authority is available, the contention still might be that this au-

thority has been exercised unreasonably.
128. 221 Ga. 279, 144 S.E.2d 378 (1965).
129. GA. LAWS, 1919, p. 604.
130. GA. LAWS, 1952, p. 617.
131. Nichols v. Prikle, 202 Ga. 372, 43 S.E.2d 306 (1947).
132. 221 Ga. 110, 143 S.E.2d 167 (1965).

[Vol. 18



LOCAL GOVERNMENT

and concluded that "in acting on such application the board of commis-
sioners acts as administrative agency and does not act in a judicial capaci-
ty."' 33 The court also rejected the argument that the county zoning resolu-
tion failed to provide any standards for detennining the rights of parties to
a special use permit proceeding.' 34

Finally, in respect to the county's power to refuse to exercise power, Mc-
Kinnon v. Manning"'3 held that the county governing authority could not
be mandamused to regulate the sale of malt beverages in the unincorporated
area of the county when it had refused to grant licenses for this purpose to
anyone.1l

6

3. SCHOOLS

Here again, school consolidation procedures were responsible for consider-
able litigation during this survey period."37 In the first case to be noted,
Beddingficld v. Adams,"as the petition was for mandamus to require the
county ordinary to correct his return on a consolidation election so as to
show that certain ballots were improperly included in the votes of the in-
dependent school district, and that the votes of this district and the county
school system were so intermingled as to render the determination of the
election result impossible." 9 The court's decision here was on the narrow
point of the effectiveness of the mandamus action. Enumerating the express
statutory duties of the ordinary in this election, 140 the court held that none
of these included a report that the election results were not computed as re-
quired by law.' 4' Thus, mandamus did not lie to compel such a report. 42

The above consolidation effort was again subjected to attack in the case
of Stinson v. Manning,14a which was an action seeking injunctive relief on
the ground of unconstitutionality. Here the Georgia Supreme Court took a
broader look at the consolidation procedure and held the Election Code of
1964144 invalid in requiring five electors in order to question the election
procedure on a local amendment to the 'Georgia Constitution. The court
stated: "We can not countenance a statute which silences the protesting
voice of a single person merely because he is unable to persuade a certain

133. Id. at 112, 143 S.E.2d at 169.
134. The court relied here upon Vulcan Materials Co. v. Griffith, 215 Ga. 811, 114 S.E.2d

29 (1960).
135. 221 Ga. 532, 145 S.E.2d 552 (1965) .
136. Another survey-period case, Pruitt v. Houslev, 221 Ga. 616, 146 S.E.2d 640 (1966),

made the same point on the basis of the McKinnon decision.
137. See the discussion Id. at 618, 146 S.E.2d at 643.
138. 221 Ga. 69, 142 S.E.2d 915 (1965).
139. Also it was prayed that the Secretary of State be required to change his report on the

election to the Governor accordingly.
140. These duties were extracted from the Election Code of 1964, GA. CODE ANN. ch. 34-17

(Supp. 1965).
141. "The simple fact is that the law does not require of the ordinary the performance

of the acts prayed for in this petition, and thus mandamus will not lie to require
him to do them." Supra n. 138 at 72, 142 S.E.2d at 918.

142. The decision on the Secretary of State's duties was the same.
143. 221 Ga. 487, 145 S.E.2d 541 (1965).
144. GA. CODE ANN. ch. 34-17 (Supp. 1965).
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number of his fellow citizens to join him in challenging an abortive attempt
to change the basic instrument of our government."' 4 5 Because this statutory
means of obtaining relief was unconstitutional, the petitioners were entitled
to seek equity in challenging the consolidation procedure. Looking then to
the allegations of vote intermingling, and to the point that correction of the
defects alleged would have been sufficient to overcome the vote result, 146 the
court upheld the petition as against a general demurrer.147

Still another roadblock to school consolidation and reorganization is of
the type raised in McCorkle v. Woddail.14s Here the plaintiffs proceeded
against the county board of education, and pointed to a local amendment to
the Georgia Constitution which provided that the board was to maintain
schools for pupils in three towns in the county at least equal to those then
existing.' 49 Holding this proceeding subject to general demurrer, a majority
of the court construed the amendment not to require the board to maintain
schools in the three named towns as long as schools were provided in the
county for all the pupils who lived in those towns. 50 The amendment, there-
fore, did not restrict the school board's power to consolidate and reorganize
the county's school system.

Not all the action here, however, revolved around school consolidation.
in State Bd. of Educ. v. Elbert County Bd. of Educ.,1 51 the Court of Appeals
held that the state board could not withhold state funds from the county
board to make up the loss on a contract 52 which the state board had made
with the county school superintendent when the superintendent had not
been authorized by the county board to make the contract. 53 The court
found that the evidence was insufficient to show that the county board had
ever ratified the contract. 54

Finally, in Veal v. Smith, 15 county citizens were attempting to prevent
the county board of education from selling property previously used for
school purposes, and in so doing were contesting the constitutional validity
of a 1946 statute which transferred control of school property from local
school districts in the state to county boards of education. 5 6 Rejecting this

145. Supra n. 143 at 492, 145 S.E.2d at 544.
146. The court distinguished Styles v. Jones, 217 Ga. 228, 121 S.E.2d 627 (1961), as a case

in which the alleged defects were not such as would have changed the election result.
147. The court also rejected the contention that the petitioners were barred by laches.
148. 220 Ga. 626, 140 S.E.2d 849 (1965).
149. GA. LAWS, 1956, p. 440.
150. Justices Candler and Mobley dissented to this construction, and viewed the amend-

ment as requiring the board to maintain schools in each of the three towns. Supra
n. 148 at 628, 140 S.E.2d at 851.

151. 112 Ga. App. 840, 146 S.E.2d 344 (1965).
152. The contract concerned a research grant to an elementary school principal in the

county system.
153. The court emphasized the limited authority of the county school superintendent.
154. The court expressly refused to decide "whether or not the state board would have

been authorized to withhold these funds under the circumstances present in this
case, even if the contract had been legally executed .... Supra n. 151 at 847, 146
S.E.2d at 348.

155. 221 Ga. 712, 146 S.E.2d 751 (1966).
156. GA. CODE ANN. §32-1401 (1952 Rev.).
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attempt, the Supreme Court upheld the constitutionality of the statute157

and emphasized the broad discretion residing in county boards of education
in respect to the care and custody of all school property. 5

4. TAXATION

Several cases decided during the survey period illustrate the continued vi-
tality of the ad valorem property tax at the county level. For instance, one
of the first questions encountered in considering this tax is that of the pro-
perty interests to which it is applicable.', 9 This was one of the important
questions dealt with by the Supreme Court in Henson v. Georgia Industrial
Realty Co.160 In this case, the plaintiff challenged assessments made by the
city-county board of tax assessors on property owned by the plaintiff but
leased to a railway company for a period of 25 years' 6' and which had been
returned for tax purposes by the lessee. 162 Upholding these assessments, the
court explained that Georgia recognizes several separate and distinct estates
in the same parcel of land and requires the owner of each of these estates
or interests to return it and pay taxes on it.1" a Thus, under the twenty-five
year lease, the lessee owned a leasehold estate in the land, but the plaintiff
owner still owned the fee. The lessee's tax returns and payments, therefore,
did not relieve the plaintiff from annually returning its estate in the same
land.114

The plaintiff in the Henson case also challenged the validity of the joint
city-county board of tax assessors, but this effort was to no avail. The court
examined the contentions but concluded generally that the statute creating
the joint board conformed to the population amendment of the constitution
which authorized it. t 65

157. The court noted 0ie constitutional basis for the statute in the merger of all local
school districts into one school district in each county: GA. CONST. art. VIII, §5, para.
1 (1945).

158. The court here utilized GA. ConE ANN. §32-909 (1965 Rev.) , and said that "inl mak-
ing such sales the hoard is vcsted with a broad discretion which will not be con-
trolled unless such discretion is manifestly abused." Supra n. 155 at 715, 146 S.E.2d
at 753.

159. "Some states do not provide for the separate taxation of the various interests in realty.
Hence. an assessinet of the land or fee necessarily includes other interests in the pro-
perty, aud prccldes their separate taxation." Hf-IL-RSIIN, STrATV An LOCAL TAX-

nro, 66 (2d ed. 1961) .
160. 220 Ga. 857, 142 S.E.2d 219 (196').
161. The lease allegedly restricted the use of the premises exclusively for railroad purposes.
162, Fi. Fa.'s had also been issued by the taxing atuthorities.
163. The comt re*ected the plaintiff's argunment of double taxation of the same property.

The court did utilize GA. Corn" ANN. §92-104 (1961 Rev.) : "All persons owning any
mineral or timber inrtests, or any other interest in or claim to land less than the
fee shall reurmn the same for taxation and pay taxes on the same as on other proper-
ty; and any person failing to comply with the requirements of this section shall he
proceeded against as a defaulting taxpayer."

164. The court did not tackle, indeed did not mention, the perplexing problem of the
cutrect method of valing these separate interests in land for tax purposes. For a
limited struggle with the problem in respect to a leasehold interest, See Delta Air
Lincs. Inc. v. Coleman. 219 Ga. 12, 131 S.E.2d 768 (1963).

165. GA. LAWS, 1952, p. 591. This amendment applied to counties having therein the
greater part of a city with a population of 300,000 or more.
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Assuming the tax assessors to be dealing with taxable interests and pro-
perty, another problem of considerable magnitude is that of valuing this in-
terest or property for the purpose of assessing taxes upon it. The general
rule appears to be that the county assessors enjoy considerable discretion in
performing this function and that the courts are reluctant to interfere. 66

Here again, however, boundary lines exist beyond which the assessors will
be controlled. This survey period produced at least two cases in which the
Georgia Supreme Court thought this boundary line had been transgressed.
In Champion Papers, Inc. v. Williams,16' the court viewed the evidence as
showing that in accordance with a plan to raise additional revenue, and in
the belief that the pulpwood industry was grossly under-returning its pro-
perty, the county tax assessors raised the valuation of all controlled and
managed pine timberlands one dollar per acre over that of non-controlled
pine timberlands. 68 The court condemned this action as "an inequitable,
discriminatory, unlawful and arbitrary attempt to increase revenue by ar-
bitrary and discriminatory assessments against one group of taxpayers with-
out consideration of an increase for all others .. ."169

Cross v. Miller"70 then presented "the anomalous situation of citizens and
taxpayers complaining of a plan to reduce taxes."'-' Here the allegations
were that the taxing authorities, in an effort to reduce taxes and control the
amount of money received for educational purposes in the county, had re-
duced the assessment-value-to-appraised-value ratio from 30% to 25%. View-
ing the issue as "whether the Board might set the taxable value of property
for the purpose of reducing taxes,"' 72 the court answered in the negative.
Reviewing the statutory duties of the tax assessors, 73 the court concluded
that reducing taxes was not one of these duties; accordingly, "their action
was outside their authority and hence void."'174

One of the most fruitful property tax subjects for discussion is that of ex-
166. Thus, "there are fervent advoates of the view that the actions of the administrative

body to which functions have been delegated by the legislature should be subject only
to the narrowest type of review and that the courts should not interfere with the
actions of the administrative officer unless there has been impropriety in procedure
or violation of substantive rules of law." HELLERSTEIN, Op cit. supra n. 159 at pp.
128-129.

167. 221 Ga. 345, 144 S.E.2d 514 (1965).
168. The assessors were said to believe small farm and non-controlled pine timberland

owners were already paying their fair share of taxes.
169. Supra n. 167 at 347, 144 S.E.2d at 516. The court cited GA. CODE ANN. §92-6911

(1961 Rev.) : "It shall be the duty of the board to see that all taxable property with-
in the county is assessed and returned at its just and fair valuation and that valua-
tions as between the individual taxpayers are fairly and justly equalized so that each
taxpayer shall pay as near as may be only his proportionate share of taxes.

170. 221 Ga. 579, 146 S.E.2d 279 (1965).
171. Id. at 580, 146 S.E.2d at 281.
172. Ibid.
173. Again the court relied upon GA. CODE ANN. §92-6911 (1961 Rev.). Said the court:

"We do not construe these holdings to mean the Board can act with unlimited dis-
cretion, or arbitrarily or for any purpose not specifically set forth in the statute."
Supra n. 170 at 581, 146 S.E.2d at 281.

174. When the assessors act beyond their authority, the court could see no difference in
raising the valuations and in lowering them.
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emption. The Georgia Constitution provides exemption for "all institutions
of purely public charity.' u7 5 In Presbyterian Center, Inc. v. Henson,176 the

plaintiff non-profit corporation, operating exclusively for religious purposes,

attempted to utilize this provision. In refusing to allow the exemption, the

court applied the statutory construction rule of expressio unius est exclusio
alterius by pointing out that the Georgia Constitution also exempts certain

property owned by religious groups. 177 It was not likely, the court thought,

that these groups had also been intended to be covered by the charitable

institutions exemption. 178 M'oreover, the rule of strictly construing tax ex-

emptions against the taxpayer pointed in the same direction.
Two other decisions deserve summary mention at this point. First, Martin

v. Moon 179 gave the court an opportunity to repeat the settled rule.that
a taxpayer's objections to county taxes will not be considered when he has

not paid or tendered any taxes due for the year. Finally, in Sanders v. Fulton

Countys° a majority of the Georgia Court of Appeals decided that a county

to which taxes are owed by the estate of a decedent-although not a creditor

of the estate-is "concerned" in the administration of the estate and is en-

titled to interpose a caveat to an application for a year's support.' 8 In

answer to this question the court stated: "To be fair with others who must

pay their taxes a government must press its claim against any who have not

paid. That is the duty of every individual occupying the status of a tax
collector."

8 2

5. LIABILITY

All discussion of a Georgia county's liability to suit must start from a

consideration of the statutory prescription that "a county is not liable to

suit for any cause of action unless made so by statute."'183 The factual situa-
tion in DeKalb County v. Deason18 4 confronted the Georgia Court of Ap-

peals with a stiff test of how literal it should be in interpreting this pre-

175. GA. CONST. art. VII, §1, para. 4 (1945), GA. CODE ANN. §2-5404 (1948 Rev.).
176. 221 Ga. 750, 146 S.E.2d 903 (1966).
177. The plaintiff had not claimed exemption under this provision.
178. Said the court: "While the activities of the plaintiff are laudable, beneficial to the

public, and, no doubt, necessary to the efficient and more economical administration
of the affairs of the Presbyterian Church in the United States in this area, we are
compelled . . . to conclude that the plaintiff is not an institution of 'purely public
charity'. Supra n. 176 at 754, 146 S.E.2d at 906.

179. 221 Ga. 154, 143 S.E.2d 644 (1965).
180. 111 Ga. App. 434, 142 S.E.2d 293 (1965).
181. The court was relying upon GA. ConE ANN. §113-1005 (1959 Rev.), requiring the

ordinary to cite "all persons concerned" to show cause why an application for year's
support should not be granted.

182. Supra n. 180, at 437, 142 S.E.2d at 296. Judges Nichols, Frankum and Pannell dis-
sented to the effect that a county was not a person concerned with the administration
of an estate. Id. at 439, 142 S.E.2d at 297.

183. GA. ConE §23-1502 (1933). The survey-period decision in DeKalb County v. Brewer,
111 Ga. App. 269, 141 S.E.2d 234 (1965), not otherwise noteworthy here, recognizes
the principle that even when statutory liability exists county authorities are not in-
surers of safety but are only bound to exercise ordinary care in maintenance and re-
pair.

184. 112 Ga. App. 721, 146 S.E.2d 382 (1965).
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scription. A prior decision of the court had held that the plaintiff police
had been wrongfully discharged from his employment with the county
under the county merit system.lsI Here the officer sued for the recovery of
his salary during the time in which he had been illegally dismissed. Would
the court neverthless hold that the officer must point to statutory authority
under which his suit was brought? Answering in the affirmative, the court
said that "there is no express authorization contained in the statute, nor has
any constitutional provision been called to our attention, which authorizes
the maintenance of this suit.'u s6 Thus the officer's petition was held subject
to general demurrer.

Last year's survey'8 7 noted the 1955 encroachment upon the no-liability
rule by the statute authorizing counties to obtain liability insurance for dam-
ages arising from the ownership, maintenance, or operation of motor ve-
hicles by the county.18 This statute specifies that when this insurance is ob-
tained, the county's immunity from liability is considered waived to the ex-
tent of the amount of insurance. 8 9 In the case of Dowling v. Camden Coun-
ty, a9 ° the court held that under this statute the trial court can require evi-
dence of insurance purchased by the county "in order to mold its judgment
to conform to the statute."19' 1

Still another requirement for county liability is the statute providing that
"all claims against counties must be presented within 12 months after they
accrue or become payable, or the same are barred." 19 2 In Clayton County v.
Sparno,193 the plaintiff had attempted to meet this requirement by filing an
action against the county and following this with service of the petition on
the chairman of the board of county commissioners, all within one year
after the cause of action arose. Holding that the requirement had not been
met, the court pointed to a further statutory provision requiring service on a
majority of the county commissioners. 19 4

6. ZONING

Only one decision need be mentioned in this section, that of Stone Moun-
tain Indus. v. Wilhite.195 In this case the defendant's predecessor in title had
applied for rezoning of certain property by the county zoning authorities.
His application had been denied at a time when the county zoning ordinance

185. Deason v. DeKalb County Merit System Council, 110 Ga. App. 244, 138 S.E.2d 183
(1964).

186. 112 Ga. App. at 723, 146 S.E.2d at 384.
187. Sentell, Local Government Law, 17 MERCER L. REv. 126, 147 (1965).
188. GA. CODE ANN. §56-2437 (1960 Rev.).
189. The statute prohibits the plaintiff from showing at the trial that the county's liability

is covered by insurance.
190. 113 Ga. App. 34, 146 S.E.2d 925 (1966).
191. Id. at 35, 146 S.E.2d at 927.
192. GA. ConE §23-1602 (1933).
193. 112 Ga. App. 379, 145 S.E.2d 283 (1965).
194. GA. CODE §23-1503 (1933). The court relied upon its prior decision in Commissioners

v. Howard, 59 Ga. App. 451, 1 S.E.2d 222 (1939).
195. 221 Ga. 269, 144 S.E.2d 357 (1965).
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required a waiting period of twelve months between rezoning applications.
Later the zoning ordinance was amended so as to change the length of this
required waiting period to eighteen months. The defendant then submitted
his application for rezoning the same property after the passage of twelve
months but within the eighteen months of the prior denial, and the zoning
authorities acted on the application. In an action instituted by other citizens
and taxpayers, the Supreme Court upheld the trial judge in enjoining further
actions under the rezoning procedures. In its decision the court held: "The
original provision for a renewed application after 12 months gave no pro-
perty owner a vested and irrevocable right to apply after 12 months, but it
merely gave the right so long and only so long as it remained in the ordi-
nance with the ever-present power of the county governing authority to re-
peal or amend it, unhampered by any property owner."' 196

7. AUTHORITIES

Two decisions, which are held together only by the point that each re-
volved around a county hospital authority, are appropriate for notation in
this section. The first, Undercofler v. Hospital Authority,19 7 questioned the
hospital authority's liability for state sales and use taxes. Pointing out that
prior to 1964 the courts had held these authorities subject to the taxes,198

but that in that year the General Assembly had enacted a statute granting to
hospital authorities "the same exemptions and exclusions from taxes as are
now granted cities and counties for the operation of facilities similar to fa-
cilities to be operated by hospital authorities .... "199 the Supreme Court
upheld the exemption. Countering the taxing authorities' argument for
"strict construction" of the tax exemption with the "plain meaning" rule of
construction, 200 the court thought that the "hospital authority is exempt from
paying any tax cities and counties are not required to pay under the sales and
use tax act of 1951 as amended in 1960."201

The second case, Richmond County Hospital Authority v. McClain,202 pre-
sented the question of whether a hospital authority is a "political division"
of the state so as to constitute an "employer" under the Workmen's Com-
pensation statute.20 3 Noting that under the Hospital Authorities Law204 these
authorities are without power to tax or elect officials and have no political

196. Id. at 271, 144 S.E.2d at 358.
197. 221 Ga. 501, 145 S.E.2d 487 (1965).
198. Hospital Authority v. Redwine, 87 Ga. App. 629, 74 S.E.2d 670 (1953): Hospital Au-

thority v. Oxford, 104 Ga. App. 213, 11 S.E.2d 387 (1961).
199. GA. CODE ANN. §88-1803 (Supp. 1965).
200. "It is as plain as abc-no tax on cities and counties by the tax law and none on

hospital authorities by the 1964 act." Supra n. 197 at 504, 145 S.E.2d at 489.
201. Id. at 504, 145 S.E.2d at 490. The court also rejected the argument that the subject

of the exemption statute was not sufficiently expressed in the caption of the statute,
as required by GA. CONST. art. III, §7, para. 8 (1945).

202. 112 Ga. App. 209, 144 S.E.2d 565 (1965).
203. GA. CODE ANN. §114-101 (Supp. 1965) covers the State of Georgia, all departments

and political divisions thereof, and counties and municipalities.
204. GA. CODE ANN. §88-18 (Supp. 1965).
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geographic area, "characteristics ...generally inherent in the concept of a
political subdivision,"20 5 the Court of Appeals held their employees not en-
titled to workmen's compensation benefits.2 0 6 The court conceded the illogi-
cal result of making workmen's compensation coverage dependent upon
whether the hospital is operated by a county or municipality on the one
hand, or a hospital authority on the other, but thought this "a matter
which addresses itself to the legislative rather than the judicial branch of
government."

207

II. LEGISLATION

A. BONDS

During its 1966 session, the General Assembly amended various statutes
prescribing procedures for the validation of general obligation bonds.2" s

Briefly, these amendments specify that the publication of notice of a hear-
ing to validate bonds is to be made once during each of the two successive
weeks immediately preceding the week in which the hearing is to be held;
and the publication is to be made in the official organ of the county.

20 9

These amendments further specify that only persons who were parties to
the proceeding at the time the superior court's judgment on the validation
of the bonds was rendered may appeal that judgment,21" and that this appeal
is to be made under the procedure provided in cases of injunction. 21' Finally,
if the judgment is affirmed on appeal, it is declared conclusive.

In a separate enactment,21 2 the Legislature similarly amended statutes pre-
scribing procedures for the validation of revenue bonds. 213

B. HOME RULE

Last year's survey article21 4 described the newly enacted Municipal Home
Rule Act of 1965.215 Thus, during the current survey period, that statute
was fair game for the onslaught of amendments which was virtually certain

205. 112 Ga. App. at 211, 144 S.E.2d at 566.
206. The general rule is, said the court, "that an authority, which is an agency of one or

more participating governmental units created by statute for the specific purpose of
having delegated to it certain functions governmental in character, is not a political
subdivision unless recited to be so in the pertinent Constitutional or statutory instru-
ments creating it." Id. at 210, 144 S.E.2d at 566.

207. Id. at 212, 144 S.E.2d at 567.
208. GA. LAWS, 1966, p. 76.
209. This amendment clarifies GA. CODE §87-303 (1933), which required publication of

notice, but failed to specify the time of publication or the newspaper in which the
publication was to be made.

210. GA. LAws, 1966, pp. 78-80. These amendments clarify GA. Cone ANN. §§87-304, 87-405
(1963 Rev.) Under them, persons may become parties to the validation proceeding
at or before the time set for the hearing.

211. GA. LAWS, 1966, pp. 78-80. These amendments apply to GA. CODE §§87-305, 87-406
(1933), which sections had been phrased in terms of filing a bill of exceptions with
the Supreme Court.

212. GA. LAws, 1966, p. 48.
213. These amendments apply to GA. CODE ANN. §§87-817-87-819 (1963 Rev.), and are

identical to those above described in respect to general obligation bonds.
214. See Sentell, Local Government Low, 17 MiLRCFER L. REv. 126, 152 (1965).
215. GA. CODE ANN. §§69-1015---69-1020 (Supp. 1965).
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to come. Those which did come centered largely upon some of the details
of the conduct of the required referendum on municipal charter or ordinance
amendments initiated by petition. 21 6 Accordingly, the governing authority is
to determine the validity of the petition within 50 days of its filing217 and
is to issue the call for election within one week after the determination of
validity.21s The election is then to be held not less than 14 nor more than
30 days after the issuance of the call; 219 notice of the election is to be pub-
lished once a week for two weeks immediately preceding the date. 220 In ad-
dition to the availability of the proposed amendment for public inspection,
the recording officer of the municipality is to furnish a copy to anyone upon
written request. 22'

Finally, the original statute was amended to provide that municipalities
may use their home rule powers to change the hours for holding municipal
elections.

222

C. ANNEXATION

The 1966 General Assembly brought still another means of annexing
contiguous unincorporated territory to a municipality in Georgia. 223 Under
this most recent procedure224 the municipal governing authority is vested
with the power to annex this territory by ordinance upon written applica-
tion of at least 6 0 % of the electors in the area and at least 60% of the own-
ers of land there.225 Upon receipt of the application, the municipal govern-
ing authority is to investigate and determine its validity and, if the applica-
tion is deemed valid,226 hold a public hearing at which residents and pro-
perty owners in the area can appear.227 Prior to this hearing, the governing

216. GA. LAWS, 1966, p. 296.
217. The original statute had provided for a period of 60 days; see GA. CODE ANN. §69-1017

(Supp. 1965).
218. The original statutes provided that the call was to be issued not less than 10 nor more

than 30 days after the filing of the petition; see GA. CODE ANN. §69-1017 (Supp.
(1965).

219. The original statute had provided for the election not less than sixty nor more than
ninety days after the date of the filing of the petition; see GA. CODE ANN. §69-1017
(Supp. 1965).

220. The original statute had provided for publication once a week for three weeks im-
mediately preceding the date; see GA. CODE ANN. §69-1017 (Supp. 1965).

221. GA. LAWS, 1966, p. 297.
222. GA. LAWs, 1966, p. 298.
223. The other annexation methods in Georgia are by local or special statute of the.

General Assembly, and by ordinance of the municipal governing authority upon the
petition of 100% of the property owners in the area to be annexed; see GA. CODE
ANN. §§69-902, 69-903 (1957 Rev.).

224. GA. LAWS, 1966, p. 409. This procedure is expressly made cumulative to the existing
procedures of annexation, and applies only in incorporated municipalities with a
population of at least 200 inhabitants.

225. This application is to contain a complete description of the area in question. Electors
shall be determined from the county board of registrars and record holders of fee
simple titles are considered property owners.

226. If the application is determined invalid, written notification of its defects is to be
given.

227. This public hearing must be held not less than fifteen nor more than forty-five days
from the determination of the application's validity, and is to be advertised once a
week for two consecutive weeks preceding the hearing.
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authority is to prepare a report on the municipality's plans to provide serv-
ices in the new area, including, specifically, police and fire protection, gar-
bage collection, and street maintenance, 228 as well as the extension of major
trunk water mains and sewer lines. 229 Following the public hearing, the gov-
erning authority is to determine whether the proposed annexation will be
in the best interest of the outside area and the municipality, and take ac-
tion accordingly. If the governing authority should enact an annexation
ordinance, the statute specifies a period of thirty days in which an elector
or property owner in the annexed area can petition for declaratory judg-
ment on the validity of the procedure in the superior court.230

D. TAXATiON

In 1963 the Georgia Constitution was amended to authorize the General
Assembly to classify motor vehicles as a separate class of tangible property
for purposes of ad valorem taxation and to deal with them accordingly. 231

In 1966 the General Assembly utilized this authorization by enacting a stat-
ute separately classifying motor vehicles and providing for the assessment and
collection of ad valorem taxes upon.them. 232 Effective January 1, 1967, own-
ers are required to return their motor vehicles for taxation and to pay the
taxes due upon them at the time of making application for the registration
of the vehicle and purchasing a license tag for it.233 The tax collector or tax
commissioner is to collect all ad valorem taxes imposed on the vehicle at
the mill rate assessed by the particular taxing authority on tangible pro-
perty for the previous calendar year, and is to be supplied by the State Reve-
nue Commissioner with a uniform evaluation of all motor vehicles as to the
taxable value of the vehicles.2 34 The statute designates the county tax col-
lector or tax commissioner as the agent of the State Revenue Commissioner
to accept applications for the registration of motor vehicles, 235 and specifies
that "the duties and responsibilities incident to the exercise of such designa-
tion shall be a part of the official duties and responsibilities of the various
local tax collectors and tax commissioners. ' 236

Of much public interest was the statute enacted during the survey period
in respect to the equalization of property taxes among the counties in the

228. Police, fire, garbage, and street services are to be provided immediately upon annexa-
tion in the same manner as these services are provided inside the remainder of the
municipality.

229. Water mains and sewer lines are to be extended into the annexed area within 12
months of the effective date of the annexation.

230. The statute directs that the court shall, where possible, frame a judgment to perfect
defects in the annexation procedure and uphold the ordinance.

231. GA. CONsT. art. VII, §1, para. 3 (1945).
232. GA. LAws, 1966, p. 517.
233. Every motor vehicle owned in the state on the first day of January is made subject to

ad valorem taxation by the various taxing jurisdictions.
234. No tag is to be issue until all ad valorem taxes have been paid.
235. The statue sets out a schedule of percentage compensation for the tax collector or

tax commissioner for his services under this procedure.
236. GA. LAws, 1966, p. 522.
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state. 237 Declaring its purpose to be the equalization of the values of the
classes of property subject to taxation throughout the state, in ac-
cordance with the uniformity-of-taxation command of the Georgia Con-
stitution, 238 this statute places primary responsibility upon the State Reve-
nue Commissioner.239 Beginning with the county tax digests prepared for
1967, the Commissioner is to examine these digests to determine whether the
valuations set by them for the various classes of property are "reasonably
uniform" among the counties.2 40 If he determines that a county's digest does
not meet this standard, he possesses the authority to adjust and equalize that
county's digest and is then to notify the chairman of the county board of
tax assessors of his actions. 241 The chairman is then directed to call a meet-
ing of his board in order to correct the county valuation upon the class of
property in question as specified by the Revenue Commissioner.

E. STATE FUNDS

The 1966 session of the General Assembly tightened the reins on both
counties and municipalities receiving funds from the state for the construc-
tion and maintenance of public roads and streets. The statute pertaining
to counties requires the governing authority of each, within six months after
the end of the year, to submit to the State Auditor a copy of its annual
audit.242 The Auditor is directed to check the amounts of funds distributed
to and expended by the county for the specified purposes, and-if more was
distributed than expended-the State Treasurer is to withhold the amount
in question from the next funds to be distributed to the county.243 Should
the State Auditor certify to the Treasurer that no audit has been received
from a county, the Treasurer is prohibited from distributing further funds
to that county until receiving word from the State Auditor that the delin-
qaent audit has been filed. Finally, the statute provides that if a county is
not presently having a regular annual audit made of its funds, the Treasur-
er is not to distribute funds to it until an audit has been made and sub-
mitted to the Auditor. The State Auditor is authorized, upon request of the
Governor or Director of the State Highway Department, to audit the books

237. GA. LAWS, 1966, p. 45. Actually, the statute itself was a delaying device to avoid the
immediate effect of an equalization order which had been issued by the State Revenue
Commissioner for preparation of the 1966 county tax digests.

238. GA. CONST. art. VII, §1, para. 3 (1945).
239. The statute expressly repeals GA. CODE ANN. ch. 92-70 (1961 Rev.), in respect to the

duty of the Revenue Commissioner to examine the tax digests of the various counties.
240. GA. CODE ANN. §92-6917 (1961 Rev.) requires that these tax digests of the various

counties be filed with the Revenue Commissioner.
241. The statute directs that the Commissioner shall first investigate and inquire as to

the reason for the lack of uniformity.
242. GA. LAWS, 1966, p. 203. This statute amends GA. CODE ANN. §92-1404 (1961 Rev.).
243. An out is provided for a county which certifies that it is accumulating funds for a

specific allowable purpose and submits proof of the deposit or investment of the
funds.
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and records of each county in order to verify the accuracy of the audit filed
with him.244

The statute dealing with municipalities is practically identical with the
one described for counties, except for a slightly more liberal provision for
municipalities not currently having a regular annual audit made. 245 The
State Treasurer is not to distribute funds to these municipalities until he
receives word from the State Auditor that an audit has been filed, or until
the mayor and clerk of the municipality have sworn to the State Auditor
that no such audit exists; that the funds received were handled by a separate
account; and that they were expended for proper purposes. 246

244. The statute further provides that "the above procedures shall apply to any grants
to counties under any provision of law from motor fuel tax funds." GA .LAws, 1966,
p. 205.

245. GA. LAWS, 1966, p. 249. This statute amends GA. LAWS, 1965, p. 458.
246. GA. LAWS, 1966, p. 251.


