
INSURANCE

By MAX A. POCK*

AUTOMOBILE INSURANCE-LIMITATION ON LIABILITY

"Liability for all damages, including damages for care and loss of services,
arising out of bodily injury, sickness or disease, including death at any time
resulting therefrom, sustained by one person in any one accident shall not
exceed $10,000.00." Somewhat less than a monument to precise legal drafts-
manship, this relatively standardized clause has not only caused unwarranted
litigation in other states,' but has also demanded the attention of the Court
of Appeals and of the Supreme Court of Georgia during the past survey
period.

Comprehension of the case in question, State Farm Mut. Auto. Ins.
Co. v. Hodges,2 is facilitated by reducing it to a simple hypothetical rather
than by resorting to the more complex arithmetic actually involved. Sup-
pose a husband and wife are injured in an automobile collision. Both
bring an action against the insured tortfeasor. The husband claims $50,000
for his own pain and suffering, medical expenses etc., and $1,000 for loss of
his wife's services. He recovers a judgment for $10,000. The wife claims
$2,000 for her own pain and suffering, and $10,000 for loss of consortium.
She also recovers a judgment for $10,000.

What is the insurer's liability?
The answer must be predicated upon a choice of antecedents to the phrase

"sustained by one person." If that phrase refers to "damages" so that the
clause reads "liability for all damages . . . sustained by one person," hus-
band and wife can recover $20,000 which is the full amount of their com-
bined judgments. Each had two causes of action, one for physical harm to his
person and the other for harm to the marital relationship. So long as the
damage does not exceed the $10,000 limitation, the insurer is fully liable.
This is the interpretation chosen by the Court of Appeals.

If "sustained by one person" refers to "bodily injury" so that the clause
reads "bodily injury . . . sustained by one person" husband and wife could
only recover a total of $13,000 and not $20,000 on their combined judg-
ments .This is the interpretation chosen by the Supreme Court.3A It demands
that all damages sustained by different persons because of injury to a single

*Associate Professor of Law, George Washington University National Law Center. J. D.,
1958, State University of Iowa; S.J.D., 1962, University of Michigan. Instructor of Law,
1958-59, University of Michigan Law School; Associate Professor of Law, 1961-65,
Emory University Law School; Member of Georgia Bar.

1. E.g., Holtz v. Mut. Serv. Cas. Co., 264 Minn. 121, 117 N.W.2d 767 (1963); Bernat
v Socke, 180 Pa. Super. 118 A.2d 253 (1955).

2. 111 Ga. App. 317, 141 S.E.2d 586 (1965) ; 221 Ga. 355, 144 S.E.2d 723 (1965).
3A. Supra n. 1. This seems to be the prevailing interpretation.
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person in any one accident are simply added together in order to arrive at
the insurer's liability.

As a practical matter this is fraught with difficulty because in Georgia
special verdicts are generally confined to equity cases and are improper in
actions at law. How is one to apportion a recovery between the different
items of damages when a general verdict is obtained that is smaller than the
amount sued for? Unlike the Court of Appeals, the Supreme Court was not
at all troubled by this difficulty. It explained that while one cannot as-
certain the actual amounts alloted to the plaintiff's various claims, one can
certainly ascertain the maximum amounts that could possibly have been al-
located by the jury in its general verdict. Since the husband could not legally
have recovered more than the $1,000 he asked for loss of his wife's services, it
must be assumed that the remainder of the $10,000 verdict, $9,000, represents
compensation for his own pain and suffering. Since the insurer is only liable
for $10,000 of the total damage flowing from an injury to the husband, this
leaves only an excess liability of $1,000 for loss of consortium suffered by
his wife. By the same token, his wife could not legally have recovered more
than the $2,000 she claimed for her own pain and suffering. Hence it must
be assumed that the remainder of her $10,000 verdict, $8,000, represents
compensation for loss of consortium. Because the insurer is only liable
for $1,000 of this amount, its total liability on both judgments cannot ex-
ceed $13,000.

The Hodgesla case may well turn out to be a Pyrrhic victory for the insurer.
If in the present hypothetical the wife had claimed $9,000 for her pain and
suffering instead of merely $2,000 the insurer's total liability on both
judgments would have been $20,000. This conclusion cannot escape even a
casual reader of the opinion. If one may therefore inject a bit of legal real-
ism in this discussion, it is more than likely that attorneys faced with similar
cases, which is hardly atypical, will simply adjust their claims in order to
obtain a maximum recovery from the insurer. Since one may within broad
limits put any price tag upon pain and suffering, the ethical decision in-
volved in such adjustment boils down to motive and may thus well escape
censure, regrettable though this may be.

ASSIGNMENT-PROPERTY SETrLEMENT IN CONTEMPLATION OF DIVORCE

Decisions that interpret contracts have little precedent value. Even when
they are predicated upon one catchpenny canon of construction or another,
the canon rarely represents the governing principle since all canons have
their own antidotes and can be used to "thrust and parry."

Hudson v. Hudson4 is an exception. The case may well haunt draftsmen
of property settlements in times to come and therefore commends itself for
close scrutiny. Husband and wife had entered into a property settlement

3B. State Farm Mut. Auto. Ins. Co. v. Hodges, supra n. 2.
4. 220 Ga. 730, 141 S.E.2d 453 (1965).
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which recited two explicit purposes. First, it was to settle "any and all claims
which either party hereto has or might claim to have against the other
party hereto." Second, it was to settle "all claims which (the wife) has or
claims to have against (the husband) for temporary or permanent alimony."

Disregarding the avowed dual purpose of this agreement, the Supreme
Court held that property settlements in contemplation of divorce are in-
tended to provide the basis for a judgment for permanent alimony, defined
by Georgia law as "an allowance out of the husband's estate made for sup-
port of the wife." 5 Hence even the broad language of a comprehensive re-
lease must be so construed as to cover only claims which the wife might have
to the husband's property and not as a release or transfer to him of property
originally belonging to her. Thus an endowment policy owned by the wife,
which named the husband as revocable beneficiary, was not assigned to him
by virtue of the settlement. This result is not changed by the wife's relin-
quishment to her husband of "all claims . . . to any and all other property
of every kind and character not described in this contract nor claimed
therein .... 6

Draftsmen are therefore well-advised to include in their settlement agree-
ments a specific list of property transfers and assignments of insurance poli-
cies from the wife to the husband, instead of relying upon a release no mat-
ter how all-inclusive it may purport to be. As Mr. Justice Duckworth pointed
out in his cogent dissent, the decision is also significant for its refusal to
take into account subsequent conduct by both parties which was plainly re-
ferable to their original intent.

CONSTRUCTION OF POLICY

Captions and marginal notations in insurance contracts may be read in
connection with the clauses inserted under them in order to arrive at the
intention of the parties. It is only when they are so entirely at variance
with the text of the policy that it is apparent that the parties intended some-
thing different from what the captions and notations indicate, that they can
be safely ignored.7

The rule that an ambiguous policy clause is construed strictly against the
insurer and in favor of the insured does not come into play until after the
court has made a finding that the clause is ambiguous in fact.8

COVERAGE-DURATION

Premiums that are payable on designated days of the week, or on specified
dates, are not in arrears until the end of the day when they should have
been paid. Hence a grace period obligating the insurer to pay the face

5. GA. CODE ANN. §30-201 (1952 Rev.).
6. 220 Ga. 730, 141 S.E.2d 454, 455 (1965).
7. Dodson v. Newark Ins. Co., II1 Ga. App. 780, 143 S.E.2d 445 (1965).
8. State Farm Mut. Auto Ins. Co. v. Hodges, 221 Ga. 355, 144 S.E.2d 723 (1965).
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amount of a policy "should the death of the insured occur while any prem-
ium is in arrears for a period not exceeding four weeks" does not expire
until the end of the 28th day following the day when the premium should
have been paid. A statute which provides that life insurance policies com-
mence and expire on midday is not applicable when the parties themselves
specify a different time for termination. 9 Although the case in question was
decided under prior law, it seems that the same result would prevail today
under the somewhat modified language of the Georgia Insurance Code. 10

DEFENSE-LIABILITY INSURER'S DuTY TO DEFEND

One of the standard provisions in automobile liability insurance policies
reads: "With respect to such insurance as is afforded by this policy ... the
company shall . . . defend any suit against the insured alleging such in-
jury . . . even if such suit is groundless, false or fraudulent. .. ." Loftin v.
United States Fire Ins. Co.," a milestone case decided by the Court of Ap-
peals in 1962, concluded that under such a provision the duty to defend is
measured by the actual facts known to, or ascertainable by, the insurer and
not by the allegations made in the complaint against the insured. Thus
where the victim of an automobile injury sustained while driving the in-
sured's car with his permission alleged that she was an employee excluded
from coverage when the true facts known to the insurer proved her to be
a bailee within the coverage afforded, the insurer was found to be under a
duty to defend the insured.

In the same case the court suggested by dicta that such duty would also
be present if the situation were reversed, i.e., if the victim had alleged she
was a bailee within the coverage afforded when the true facts known to the
insurer proved her to be an employee and hence excluded from coverage.
The duty here would not be predicated upon the obligation to defend ac-
tions actually within the coverage, but upon the additional and separate ob-
ligation to defend groundless suits. The court explained that groundless
suits were of two kinds. Those which falsely alleged facts relating to the
insured's liability, and those which, though perhaps correctly asserting the
insured's liability, falsely alleged facts relating to coverage. It appears that
this dicta has now become law in State Farm Mut. Ins. Co. v. Keene, 12A de-
cided during the past survey period. One may conclude from the somewhat
scanty report of the facts that the plaintiff had alleged that she was injured
by the insured's negligence while a passenger in his automobile. This allega-
tion placed her prima facie within the coverage afforded. The insurer made
an independent investigation and obtained a statement from the insured
that the victim had in fact been a member of his household hence excluded

9. Sorrow v. The Southland Ins. Co., 112 Ga. App. 446, 145 S.E.2d 608 (1965). GA. CODE
§56-910 (1933).

10. GA. CODE ANN. §56-2429 (1960 Rev.).
11. 106 Ga. App. 287, 127 S.E.2d 53 (1962).
12A. 111 Ga. App. 480, 142 S.E.2d 90 (1965)
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from coverage. It therefore refused to undertake the defense. The Court of
Appeals, relying heavily upon dicta in the Loftin 12B case, concluded that there
was no duty to defend if the insurer's contention that the victim had been
a member of the insured's househoid was true in fact.

The decision seems to stand for the proposition that a correct but in-
complete allegation as to coverage allows the insurer to go dehors the pe-
tition and refuse to defend if it can show that the true facts place the
claim within an exclusion from coverage.13 If the victim instead of merely
omitting facts bearing upon the exclusion had falsely asserted that she was
not a member of the insured's household a duty to defend would pre-
sumably have been imposed under the peculiar definition of "groundless
suits" adopted in the Loftin case.

DEFINITIONS

HOUSEHOLD

Homeowner policies and automobile liability policies characteristically
exclude from coverage injuries sustained by "any member of the family
of insured residing in the same household as the insured." Because the
term "household" defies comprehensive definition, the Court of Appeals
was twice called upon recently to delineate this exclusion. Varnadoe v.
State Farm Mut. Auto. Ins. Co. 14 held that parents and their minor
children need not necessarily live under the same roof in order to be con-
sidered members of the same household. Although the father may sojourn
in another place of abode while he is having marital difficulties, his minor
children, living with the mother in the family home, still belong to his
household. The court stressed that a father's continuing duty to support his
family during a temporary separation and his correlative rights as head of
the family are more relevant to the concept "household" than mere geogra-
phy.

In Teems v. State Farm Mut. Auto. Ins. Co. 15 the Court of Appeals
held that a minor of eighteen who resides with her parents does not
leave their household and become a mere tenant by virtue of her emanci-
pation and entering into an arrangement with her father to pay for her
room and for her telephone extension.

FORGERY

Drawing a check under a fictitious name with intent to defraud con-
stitutes forgery under a policy which excludes "any loss effected directly or
indirectly by means of forgery." 16

12B. Loftin v. United States Fire Ins. Co., supra n. 12.
13. On the availability to the insurer of a declaratory judgment in cases of doubt see

Nationwide Mut. Ins. Co. v. Peek, 112 Ga. App. 260. 145 S.E.2d 50 (1965).
14. 112 Ga. App. 336, 145 S.E.2d 104 (1965).
15. 113 Ga. App. 43, 147 S.E.2d 20 (1966).
16. Fulton Nat'l Bank v. Transamerica Ins. Go., 112 Ga. App. 831, 146 S.E.2d 568 (1965).
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A "house trailer" placed on a lot near a lake and described as "just a
weekend place . . . primarily a recreational facility" is encompassed by the
term "dwelling" found in the standard unscheduled personal property ex-
clusion of homeowner policies. Although not necessary to the holding, the
court suggested that such a trailer would be considered a dwelling even
while in motion.17

DENIAL OF LIABILITY-ANTICIPATORY BREACH

In Continental Cas. Co. v. Stephenson' s the Court of Appeals held that a
mere denial of liability by an insurer on the grounds that the insured was
not totally and permanently disabled did not constitute an anticipatory
breach giving rise to recovery of all future payments under an accident in-
surance policy. By assigning a specific reason for its refusal to pay, the
insurer had neither denied the validity of the policy nor repudiated its
obligations. On the contrary, it had relied upon the terms of the policy
when it contended that it owed no present duty. If that contention was
wrong in fact the insurer was, of course, guilty of a breach. But that breach
was only a partial one restricting recovery to past installments in arrears on
the day the action is filed.

Many cases of this sort are disposed of on the ground that the doctrine
of anticipatory breach does not extend to unilateral contracts nor to bi-
lateral contracts that have been executed by performance on one side.19

It might be added that the Continental Casulty case suggests by dicta that
this approach is by no means ruled out in Georgia. Even where the doc-
trine of anticipatory breach is available in principle there is nevertheless
marked reluctance to find that a present denial of liability amounts to an
anticipatory breach in fact.20 This is no doubt influenced by an awareness
of the formidable problems encountered in assessing prospective damages
and the potential injustice to the insurer. Conversely, injustice to the in-
sured by compelling him to bring successive actions for relatively small
installments is largely eliminated by giving him recourse to an action
for a declartory judgment 2' or a bill in equity for specific performance, 22

at least in cases where the repudiation is total. In Georgia his interests
seem further safeguarded by the statutory action for damages and attorney's
fees.23

17. Allstate Ins. Co. v. Walker, 111 Ga. App. 120, 140 S.E.2d 910 (1965).
18. 112 Ga. App. 666, 145 S.E.2d 825 (1965).
19. See 4 CORBIN, CONTRACTS §9986-969 (1951).
20. See Cardozo's famous opinion in New York Life Ins. Co. v. Viglas, 297 U. S. 672 (1936).
21. E.g., Stephenson v. Equitable Life Ins. Co., 92 F.2d 406 (C.C.A. Va. 1937).
22. E.g., Kelley v. Security Mut. Life Ins. Co., 186 N.Y. 16, 78 N.E. 584 (1906).
23. See GA. CODE ANN. §56-1206 (1962 Supp.).
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ELEEMOSYNARY INSTITUTIONS

The existence of noncharitable assets is a condition precedent to the
liability of an eleemosynary institution for its torts. It is therefore not only
proper but also necessary to allege the existence of a liability insurance
policy if that is the sole noncharitable asset.24 Suppose, however, that the
petition lists a variety of noncharitable assets. Is it still proper and neces-
sary to allege the existence of a liability policy in view of the well nigh
universal condemnation of any attempts to inject questions of insurance
into tort actions? In Lamb v. The Redemptorist Fathers of Georgia, Inc. 25

the Court of Appeals held that it was, basing its decision upon the Supreme
Court's answer to the third certified question in the Morehouse College
case. 26 Mr. Justice Eberhardt, in his concurring opinion, noted the absurd
incongruity between the forceful legislative declaration of public policy
against merely suggesting "the existence of insurance" in actions against
"a municipal corporation, county or any other political subdivision" 27 and
the judicial declaration in favor not only of suggesting but explicitly alleg-
ing such existence in actions against charitable corporations. The remedy,
he urged, is a statutory procedure in conformance with the one govern-
ing actions against governmental subdivisions.

FRAUD

The moribund distinction between a representation of "fact" and a
representation of "law," rejected elsewhere as "useless duffle of an older
and more arbitrary day," 28 has lost none of its vigor in Georgia where it
still cuts off claims with the precision of a guillotine.

In Brown v. Mack Trucks, Inc.2 9 the plaintiff alleged that he had bought
a truck from the manufacturer under a conditional sales contract which
required him to keep the truck insured for its full value and to name the
manufacturer and his assigns as loss payees. The vendor manufacturer as-
signed the contract to its subsidiary, a finance company. Later the manu-
facturer procured an insurance policy protecting only its own security
interest in the truck. The finance company, advised of this transaction, in-
formed the plaintiff that a $250.00 collision insurance policy had been
procured "for him" from Aetna Casualty & Surety Company, and "that it
would not be necessary for him to procure additional insurance, inasmuch
as his interest in the truck was protected under said policy." 30 This repre-
sentation, made with knowledge of its falsity, had caused damage to the
plaintiff when he relied upon it.

24. Cox v. DeJarnette, 104 Ga. App. 664, 123 S.E.2d 16 (1961).
25. 111 Ga. App. 491, 142 S.E.2d 278 (1965).
26. Morehouse College v. Russell, 219 Ga. 717, 135 S.E.2d 432 (1964).
27. GA. CODE ANN. §56-2437 (1960 Rev.).
28. Peterson v. First Nat'l Bank, 162 Minn. 369, 375, 203 N.W. 53 (1925).
29. 111 Ga. App. 164, 141 S.E.2d 208 (1965),
30. 111 Ga. App. 164, 141 S.E.2d 208, 209 (1965).
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The Court of Appeals affirmed the trial court's judgment sustaining
a general demurrer to the petition basing its decision upon two grounds.
First, that a representation as to the coverage of a policy after it has been
issued is really a statement as to the legal effect of its provisions, hence a
representation of "law." Second, that a representation of law is merely an
expression of opinion that cannot be reasonably relied upon-"Sound
business practice would have demanded that the plaintiff investigate for
himself and form his own independent conclusions as the legal effect of
the policy provisions .... 31

This decision seems dubious even under Georgia precedents and even
if one assumes, arguendo, that the distinction between fact and law is
of some merit. The court endeavors to draw a distinction between this
case, where the representation was made after issuance of the policy, and
a case where no policy has been issued at all, and the representation relates
not to its coverage but to the fact of its issuance. The latter, it concedes,
would give rise to a cause of action. 32

This distinction is difficult to see. Many representations, while super-
ficially cast in the form of legal conclusions, are really representations of
fact. The statement that a certain corporation has a right to do business
in a state is not merely a legal conclusion but carries with it an implicit
assurance that the corporation has, as a matter of fact, complied with the
statutory steps required for qualification. 33

In the case under discussion the plaintiff was expressly told that a col-
lision policy had been procured for him. One does not have to do violence
to this statement in order to conclude that it carries with it an assurance
that the insurer had been specifically requested to issue a policy protecting
the plaintiff's interest.

At the very least, the Court of Appeals might have held that the meaning
of the expression, "procured . . .for him," raised a question of fact caus-
ing the petition to withstand a general demurrer.

INSURANCE CODE NOT RETROACTIVE

GA. CODE ANN. section 56-2429 (1960) Rev.), which provides that pay-
ments under life insurance policies "shall fully discharge the insurer
from all claims under the policy or contract unless, before payment is made,
the insurer has received at its home office written notice" by adverse claim-
ants, is not retroactive as to payments made prior to the effective date of
the Georgia Insurance Code. This is so despite the fact that the section
is partially retroactive in that it governs payments under policies "hereto-
fore or hereafter" issued. 34

31. Id. at 210, 141 S.E.2d at 256.
32. Citing Clark v. Kelly, 217 Ga. 449, 452, 122 S.E.2d 731 (1961).
33. Miller v. Osterlund, 154 Minn. 495, 191 N.W. 919 (1923).
34. Life & Cas. Ins. Co. v. Webb, 112 Ga. App. 344, 145 S.E.2d 63 (1965).
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JUDGMENT IN EXCESS OF POLICY LIMITS-INSURER's LIABILITY

What is the insurer's liability if its fails to avail itself of an opportunity
to settle a claim well within the policy limits and a judgment is entered
in excess of the policy limits? In Georgia the test of his liability is bad faith.
The insured is required to prove not only that the insurer could have set-
tled within the policy limits, but also that "it was the opinion of the de-
fendant insurer that its insured was liable . . . for an amount in excess
of the policy limits and that in view of such opinion it willfully refused
to entertain and accept an offer of settlement in conscious disregard of the
position of the insured with respect to an excess judgment." 35

This is a difficult standard to meet. Although representing what might
still be termed the "prevailing view," it is in marked contrast with a re-
spectable number of well reasoned decisions that are content with a show-
ing of negligence amounting to little more than a mistake in judgment,
without any evidence of bad faith.36

PROOF OF LOSs-WAIvER

A petition alleging that the insurer has waived the filing of a proof of
loss must show that such waiver conduct has occurred before and not after
the time for filing the proof of loss has expired; otherwise it is vulnerable
to a general demurrer.3 7 However, late filing of proofs of loss will not bar
recovery as a matter of law unless there is a specific stipulation in the
policy that filing within a designated period is a condition precedent to
recovery.

38

Waivers must be expressly retracted in order to reinstate conditions in
the contract. Continuing to send premium notices and accepting the in-
sured's tender of premiums does not amount to an express retraction of a
total repudiation.3 9

RELEASES

In Strickland v. Levy's of Savannah, Inc.,40 an adjuster had told the
plaintiff that all of her medical bills would be paid, presented her a check
for ten dollars explaining that it was all for her, clear of all expenses, and
obtained a written release. The plaintiff returned the paltry check with-
out indorsement or negotiation and sued for her medical expenses and

35. Cotton States Mut. Ins. Co. v. Phillips 112 Ga. App. 600, 145 S.E.2d 643, 644 (1965).
36. VANCE, INSURANCE 1005, 1006 (3rd ed. 1951); 3 RICHARDS, INSURANCE §422 at 1392

(5th ed. 1952).
37. Travelers Indemnity Co. v. Marks, 111 Ga. App. 388, 141 S.E.2d 911 (1965).
38. Progressive Mut. Ins. Co. v. Burrell Motors, Inc. 112 Ga. App. 88, 143 S.E.2d 757

(1965).
39. World Mut. Health & Acc. Ins. Co. v. Thurmond, 112 Ga. App. 393, 145 S.E.2d 252

(1965).
40. 112 Ga. App. 665, 145 S.E.2d 831 (1965).
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pain and suffering. Not actionable, said the Court of Appeals, since the
representation did not refer to a present or past fact.

Decisions like this, which abound in Georgia reports, are most unfortu-
nate. Releases are technical. Such releases demand that a person apprise him-
self of the precise meaning of all papers he signs by securing competent legal
advice if necessary. This is simply not realistic in the light of the notorious
pressure tactics employed by some adjusters and the relatively small amounts
generally involved. Whatever legal certainty that might inhere in such a
simple rule is achieved at the price of many frustrated expectations. Further-
more it removes from insurers the incentive to police the very agents from
whose unwarranted zeal they are allowed to profit so handsomely.

Making a promise with no present intention of ever keeping it amounts
to a misrepresentation of a man's state of mind, which is "as much a fact
as the state of his digestion." 41 Although it would be naive to plead for a
change at this late stage, it seems deplorable that Lord Bowen's famous
statement has never commended itself to the courts of this state.

RES JUDICATA-EsToPPEL BY JUDGMENT

The proliferation of statutory causes of action with their characteristical-
ly overlapping and often logically indistinguishable elements plays havoc
not only with the powerful doctrine of res judicata but also the truncated
and more fragile doctrine of collateral estoppel.

Until 1959 a person had to kill "with malice aforethought" and "for
the purpose of inheriting the property of the person killed" 42 in order to
disentitle himself to his share in the deceased's estate. Until the adoption
of the present Georgia Insurance Code in 1960 a person had to kill "with
malice aforethought" and "for the purpose of receiving benefits under any
insurance contract or policy issued on the life of the deceased" 43 in order
to disentitle himself to insurance proceeds.

In Life &c Cas. Ins. Co. v. Webb, 44 the Court of Appeals dwelt at length
upon the subtlety of this statutory scheme which visualizes murderers who
kill only to inherit, but do not wish to benefit from the victim's insurance,
and murderers who desire the converse result.

The deceased's heirs brought an action predicated upon the first of the
above statutory causes of action, seeking an adjudication against the de-
ceased's husband that they were soley entitled to the deceased's estate. That
action produced a property settlement and a consent judgment in favor of
the husband, who probably deceived himself into thinking that the matter
was settled once and for all. Later the heirs brought another action predi-
cated upon the second of the above statutory causes of action seeking an

41. Lord Bowen in Edgington v. Fitzinaurice, [1882] 29 Ch. Div. 359.
42. GA. CODE ANN. §113-909 (1959 Supp.).
43. GA. LAWs, 1952, pp. 288, 289. This section was repealed by GA. CODE ANN. §56-2506

(1960 Rev).
44. 112 Ga. App. 344, 145 S.E.2d 63 (1965).
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adjudication against the insurance carrier that they were also entitled to
proceeds under a policy on the deceased's life. The husband, who had been
paid the proceeds even before the first action was brought, was vouched into
court by the insurer. The Court of Appeals, skirting the tricky question of
privity between the parties defendant in the two actions, disposed of the
plea of res judicata by concluding that the causes of action were ni the
same since an essential operative fact-the purpose of the killing-was dif-
ferent in each.

Resort to collateral estoppel was equally doomed since the consent judg-
ment in the first action did not necessarily determine that the defendant
had not killed his spouse, or that he had not killed her with malice afore-
thought. It might well have been based on the assumption that he had
killed her with malice aforethought but simply not for the purpose of in-
heriting.

There was nothing else the Court of Appeals could do. The fault lies
with the two statutes involved. Aside from treating equals equally, which is
fundamental, one of the purposes of legislation should be to bring about
economy in litigation and to discourage repetitious and needless lawsuits.
To this end Georgia's policy against allowing killers to profit from their
own wrong should be moulded into a unified statutory pattern. Although
the troublesome "purpose" requirement has finally been eliminated from
both sections, the amendments have, if anything, worsened the situation. Dis-
inheritance is still predicated upon a killing "with malice aforethought,"
while loss of insurance benefits is brought about by voluntary manslaughter
alone.45 It follows therefore that the same result would have been obtained
had the new sections been applied to the case under discussion. Instead of
curtailing the proliferation of statutory causes of action, the amendments
leave us with a questionable dual standard. Not the nature of the act, but
the nature of the benefit now determines the degree of forfeiture visited upon
the wrongdoer.

SUBROGATION

In South Carolina Ins. Co. v. Glennville Bank46 a borrower executed
a note secured by a deed to a truck to assure repayment of the loan.
Under an arrangement with the lender he took out an insurance policy on
the truck which safeguarded his own as well as the lender's interest. Later
he defaulted in the payment of premiums causing the insurer to cancel the
policy as to him but leaving the lender's interest unaffected. The Court of
Appeals held that the insurer was not entitled to an assignment of the note
and the security interest in the truck under a subrogation clause reading "In
the event of any payment under this policy, the Company shall be subro-

45. Compare GA. LAws, 1959, pp. 299, 300; GA. CODE ANN. §113-909 (1959 Supp.) with
GA. LAws, 1960, pp. 289, 287; GA. CODE ANN. §56-2506 (1960 Rev.).

46. 111 Ga. App. 174, 141 S.E.2d 168 (1965).
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gated to all the insured's rights of recovery therefor against any person or
organization. . . ." This clause, the court explained, covered only tort
claims against persons "responsible for the loss of or damage to the truck"
and not to contractual claims.

Implicit in this decision is the assumption that subrogation, though an
equitable doctrine independent of contract, will not be employed to enlarge
upon the specific rights which the parties themselves have provided in their
insurance contract. This evinces a wholesome attitude towards the over-
worked doctrine of subrogation. There are many decisions in other states
which hold that after forfeiture by the insured mortgagor the contract must
be treated as one with the insured mortgagee separately. These are often
cited4 7 for the opposite proposition that subrogation is available to the in-
surer. Upon close inspection, however, these decisions reveal themselves to
be invariably based upon subrogation clauses that specifically include con-
tractual claims and liens. 48

STATUTES

The most significant enactment relating to insurance law, although not
intended for incorporation into the Georgia Insurance Code, is the UNIFORM

SIMULTANEOUS DEATH AcT. 49 Broader in scope than the Simultaneous
Deaths 5° section of the present Georgia Insurance Code, the UNIFORM ACT
embraces the entire spectrum of interests in property that depend upon
survivorship. The Simultaneous Deaths section addresses itself only to com-
peting claims between the estates of "the individual insured or annuitant"
and "the beneficiary designated" 5' in the policy. The UNIFORM AcTr, on the
other hand, fills the remaining gaps by covering all competing claims be-
tween beneficiaries themselves, be they joint or successive. 52

Since the AcT repeals only statutes that are in conflict with it, 5
3 it must

be concluded that it does not supersede but only supplement the Simultan-
eous Deaths sections which is framed in almost identical language.

A word of caution is perhaps in order here. As the UNIFORM AcT employs
such terms as "title" and "property" it may conceivably be argued that it
does not apply to benefits under insurance policies at all since these are
but contractual claims that do not rise to the dignity of "property" as tra-
ditionally defined. Yet two considerations militate against such cramped and
jaundiced construction. First, the UNIFORM ACT at one point refers to "own-

47. RICHARDS, INSURANCE (5th ed. 1952); 6 APPLEMAN, INSURANCE LAW AND PRACTICE
§4071 at 554 (1942).

48. Brogiotti v. Yacter, 43 Ariz. 290, 30 P.2d 835 (1934); Ins. Co. of North America v.
Martin, 151 Ind. 209, 51 N.E. 361; Combs v. American Ins. Co., 296 Ky. 535, 177
S.W.2d 881 (1944).

49. GA. LAWS, 1966, p. 606.
50. CA. CODE ANN. §56-2426 (1960 Rev.).
51. Ibid.
52. GA. LAWS, 1966, p. 606, 607.
53. GA. LAWS, 1966, p. 608.
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ership" in bank deposits54 which surely evinces a legislative intent to depart
from conventional property concepts. Second, the Acr is made inapplicable
where "contracts of insurance" make provisions for a different distribution
of property.5 5 This exclusion would be redundant if the ACT extended only
to "property" in the narrow sense.

Other enactments during the past survey period are technical and of little
general interest. They are amendments relating to investments by insurers,5

pension funds,57 the marketing of insurance securities, 58 and examinations
for licenses. 59

54. GA. LAWS, 1966, p. 607.
55. Ibid.
56. GA. LAWS, 1966, pp. 240, 344.
57. GA. LAWS, 1966, p. 57.
58. GA. LAWS, 1966, p. 217.
59. GA. LAWS, 1966, pp. 215, 283.


