
EQUITY

By COURTNEY WILDER STANTON*

Once again the surveyed equity cases suggest very little that can be classi-
fied as new. The major portion of the decisions surveyed were primarily
concerned with the application of established chancery principles to varying
fact situations. No general effort has been made to digest these applications
in their factual context. Coverage is generally limited to those appellate
decisions which restate and amplify established equity principles and doc-
trines. Several traditional heads of equity jurisdiction are covered in other
survey articles, e.g., trusts, guardian and ward, servitudes, and no effort has
been made to these treatments herein.

SPECIFIC PERFORMANCE OF CONTRACTS

In order to be the subject of a specific-enforcement decree, a contract
must be presented to the court which will meet the various prerequisites.
The necessary degree of proof required to establish a specifically enforceable
oral contract was before the courts during the previous survey period.1 It
will not be reconsidered at this time.

The remedy of specific performance is not available as a matter of absolute
right;2 it will not be granted unless strictly equitable and just.3 Any factor
whatsoever which goes to show that the contract at bar is either unjust, un-
fair, or otherwise against good conscience may justify the courts refusal to de-
cree specific performance.4 The petition should not set forth only facts show-
ing that the contract is fair, just, and in good conscience;5 it should set out
negative allegations of forfeiture and hardship which will result from a lack
of specific enforcement.6 As a matter of pleading it should also be noted that
a petition which fails to state a cause of action for specific performance
cannot be the basis of an action for specific damages growing out of an al-
leged breach of the contract.7

Section 37-805 of GA. CODE ANN., and the question as to the degree of in-
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1. See Stanton, Equity, 17 MERCER L. REV. 103 (1965).
2. Storey v. Austin, 221 Ga. 692, 141 S.E.2d 728 (1966.); Keappler v. Miller, 221 Ga. 144,

143 S.E.2d 647 (1965). See Stanton, supra n. 1, at 106.
3. Keappler v. Miller, supra n. 2; Crown Corp. v. Galanti, 220 Ga. 570, 140 S.E.2d 828

(1965); Burnam v. Wilkerson, 220 Ga. 510, 140 S.E.2d 871 (1965). This is the re-
quirement laid down in GA. CODE ANN. §37-805 (1962 Rev.). See Stanton, supra n. 1
at n. 23.

4. Keappler v. Miller, supra n. 2; Burnam v. Wilkerson, supra n. 3.
5. Crown Corp. v. Galanti, supra n. 3; Banks v. Harden, 220 Ga. 266, 138 S.E.2d 320

(1964).
6. Storey v. Austin, supra n. 2.
7. Crown Corp. v. Galanti, supra n. 3; Waters v. Waters, 217 Ga. 557, 123 S.E.2d 765

(1962); Hamilton v. Daniel, 213 Ga. 650, 100 S.E.2d 730 (1957).



adequacy of consideration which will justify a court's refusing to specifically
enforce a contract were discussed in some detail in last year's survey.8 The
vehicle for that discussion was the decision in McLoon v. McLoon.9 In Mc-
Loon the court insisted that the inadequacy would have to be "such a gross
disparity as to shock the moral conscience and to amount in itself to evi-
dence of fraud ..... 10 Section 37-805 was quoted and its "mere inadequacy"
contrasted with the "great inadequacy of consideration" which section 37-710
indicates is required to support a rescission for fraud. This year the court
has several times given effect to the statutory language,1 but in none of these
decisions was the McLoon case mentioned. It is clear that two totally in-
consistent chains of decisional authority are on the books of 'Georgia law
at this writing. One or the other ought to be removed. The holding in this
year's cases is sound; the authority of McLoon and its predecessors should be
called up and overruled. Fairness and consistency in the administration of
justice demand it.

In order to authorize specific performance of a contract, its terms must be
clear, distinct and definite. 12 It must sufficiently express the agreement to a
degree that the court may mould a meaningful decree which will tell the
defendant with reasonable exactness what he must do.1"

As was noted in last year's survey, Georgia equity requires that a plain-
tiff seeking specific performance allege and prove an unconditional tender
of the complaining party's required performance. 14 This Georgia rule is
different from the general chancery doctrine which prevails in almost every
other jurisdiction where an allegation of readiness and willingness to per-
form is sufficient.' 5 The Georgia rule is based on a special maxim established
by section 37-104 of the GEORGIA CODE (1933) which states that "he who
would have equity must do equity, and give effect to all equitable rights in
the other party respecting the subject matter of the suit."'16 This necessity
for a tender is excused if the party has by conduct or declaration proclaimed
that a tender, if made, would not be accepted. 17 Equity will not require a
useless formality.' 8

REFORMATION OF INSTRUMENTS

Reformation is a remedy which can only be granted by a court having

8. Stanton, supra n. 1, at 106-07.
9. 220 Ga. 18, 136 S.E.2d 740 (1964).

10. Whitehead v. Dillard, 178 Ga. 714, 717, 174 S.E. 244, 246 (1934).
11. Keappler v. Miller, supra n. 2; Burnam v. Wilkerson, supra n. 3.
12. Keappler v. Miller, supra n. 2.
13. Iid.
14. Stanton, supra n. 1, at 103-105. See also Bank v. Harden, 221 Ga. 505, 145 S.E.2d 563

(1965,); McLoon v. McLoon, 220 Ga. 18, 136 S.E.2d 740 (1964).
15. See Stanton, supra n. 1, at n. 9.
16. GA. CoDE ANN. §37-104 (1962 Rev.).
17. Banks v. Harden, supra n. 14; McLoon v. McLoon, supra n. 14; Fraser v. Jarrett, 153

Ga. 441, 112 S.E. 487 (1922) ; Miller v. Watson, 139 Ga. 29, 76 S.E. 585 (1912).
18. McLoon v. McLoon, supra n. 14; Miller v. Watson, supra n. 17.

1966) EQUITY



MERCER LAW REVIEW

equity powers.19 Constitutional courts having no equity powers are complete-'
ly without substantive jurisdiction to entertain either a suit or a defense seek-
ing the reformatory remedy. Where the underlying mistake is set up as a de-
fense in an action brought in a court of equitable powers, a desire for re-
formatory relief should also be indicated by the appropriate pleadings and
prayers.20

The normal chancery rule is that equity will reform an instrument either
where the mistake is mutual or where the mistake of the complaining party
was induced by the fraud or inequitable conduct of the other.21 At first blush
the Georgia law would appear once again to deviate from the normal con-
cepts of traditional equity. The statutory command seems to be both clear
and equitable. "Equity will not reform a written contract, unless the mis-
take is shown to be the mistake of both parties; but it may rescind and can-
cel upon the ground of mistake of fact material to the contract of one party
only.''22 One is somewhat surprised therefore to find an unbroken string
of 'Georgia decisions holding that the mistake of one party plus a fraud or
inequitable conduct of the other will justify a reformation at the suit of the
first party.23 "Equity will also reform an instrument where there is mistake
on one side, and fraud or inequitable conduct on the other."2 4 The cases do
not construe the statute, but in a recent case where there was no allegation
of either fraud or inequitable conduct the court refused to reform the in-
strument.

25

RESCISSION AND CANCELLATION OF INSTRUMENTS

A court of equity has the power to direct the cancellation of an instrument
if there is a valid defense to it and equitable relief is otherwise shown to be
necessary.26 There are numerous grounds which will sustain the rescission of
a contract and the cancellation of applicable instruments. The prevention
of a multiplicity of suits is such a ground; 27 and as noted supra "great in-

19. Franklin v. Sea Is. Bank, 111 Ga. App. 182, 141 S.E.2d 121 (1965); Sun Ins. Co. v.
Brant, 112 Ga. App. 59, 143 S.E.2d 774 (1965).

20. Ibid.
21. Camilla Feed Mills v. St. Paul Fire & Marine Ins. Co., 177 F.2d 746 (5th Cir. 1949);

First National Bank v. Bain, 237 Ala. 580, 188 So. 64 (1939); Ross v. Damm 271,
Mich. 474, 260 N.W. 750 (1935); Hall v. Prudential Ins. Co., 239 App. Div. 276, 267
N.Y.S. 456 (1933); Gowdy v. Kelley, 185 S.C. 415, 194 S.E. 156 (1937.).

22. GA. CODE ANN. §37-207 (1962 Rev.).
23. McCullough v. Kirby, 204 Ga. 738, 5 S.E.2d 812 (1949); Prince v. Friedman, 202 Ga.

136, 421 S.E.2d 434 (1947) ; Gibson v. Alford, 161 Ga. 672. 682, 132 S.E. 442 (1926);
Lynch Enterprise Finance Corp. v. Realty Const. Co., 176 Ga. 700, 168 S.E. 782 (1933);
Wyche v. Greene, 26 Ga. 415 (1858).

24. Prince v. Friedman, id. at 138. To the same effect see Thompson v. Thompson, 203
Ga. 128, 45 S.E.2d 632 (1947). "Equity has jurisdiction to reform written instruments
where there has been a mistake on the part of one of the parties accompanied by
fraud or inequitable conduct on the part of the others party, just as in cases where
there is mutual mistake." Id. at 130.

25. Cline v. Schuster, 221 Ga. 653, 146 S.E.2d 732 (1966).
26. Timeplan Loan & Investment Corp. v. Morehead, 220 Ga. 762, 141 S.E.2d 420 (1965.);

Butler v. Durham, 2 Ga. 413 (1847).
27. GA. CODE ANN. §37-1501 (1962 Rev.). See Timeplan Loan & Investment Corp. v.

Morehead, supra n. 26.

[Vol. 18



adequacy of consideration" will justify the setting aside of a sale on contract.2 8

The mere fact that the consideration was insufficient from the standpoint
of fair market value will not support a decree of rescission or cancellation. 29

Nor will such an inadequacy suffice when additionally there is shown to be
a difference of educational background and experience. 30 There must be a
"great inadequacy of consideration, joined with great disparity of mental

ability ... "31 Or, there should be some other circumstance which, taken in

connection with the inadequacy of consideration, cloths the dealing in a robe
of equitable suspicion. 32 In such cases the circumstances must be so suspicious

as to afford a "vehement presumption of fraud." 33 In either situation the cir-
cumstances surrounding the challenged bargain must be so acute and aggra-
vated as to amount to either a fraud or an undue overreaching upon the part
of the defensive party.

A failure of consideration was another ground for cancellation/rescission
accepted by the courts during the period under survey.34 Similarly, fraud will
authorize the setting aside of a contract or written instrument. 35 The sub-
stantive nature of fraud was several times before the courts and will be con-
sidered infra. A fifth ground which was determined to be sufficient was the
the old classic of induced impairment. 36 In Murphey v. Harding,37 the pe-

tition alleged that a certain drug, to wit a "red bird", was administered to a
petitioner and that while under the influence of this mind-impairing drug
he was induced to firstly buy from one defendant and then to give a second
defendant a certain business property. The defendants demurred. The suf-
ficiency of the allegations to invoke equitable relief was sustained. The court
relied on McKaig v. Hardy.3s In that case it was held that intoxication plus
grossly inadequate consideration would sustain a decree of cancellation/
rescission. This is an unfortunate reliance. The inequity of the induced
impairment should not be made dependent upon a necessary impairment

28. GA. CODE ANN. §37-710 (1962 Rev.). See Norman v. Van Gerpen, 221 Ga. 691, 146
S.E.2d 769 (1966).

29. Norman v. Van Gerpen, supra n. 28; Lasater v. Petty, 220 Ga. 592, 140 S.E.2d 864
(1965); Montgomery v. Montgomery, 157 Ga. 60, 121 S.E.2d 639 (1923); Hoyle &
Abbott v. Southern Saw Works, 105 Ga. 123, 31 SE. 137 (1898); Wormack v. Rogers
& Pullen, 9 Ga. 60 (1850).

30. Norman v. Van Gerpen, supra n. 28.
31. GA. CODE ANN. §37-710 (1962 Rev.). (Emphasis supplied.)
32. Lasater v. Petty, supra n. 29; Wormack v. Rogers & Pullen, supra n. 29.
33. Lasater v. Petty, supra n. 29; Montgomery v. Montgomery, supra n. 29; Hoyle & Ab-

bott v. Southern Saw Works, supra n. 29; Wormack v. Rogers & Pullen, supra n. 29.
34. Timeplan Loan & Investment Corp. v. Morehead, supra n. 26.
35. GA. CODE ANN. §37-709 (1962 Rev.). See Hinson v. Hinson, 221 Ga. 291, 144 S.E.2d

381 (1965).
36. Murphy v. Harding, 220 Ga. 634, 140 S.E.2d 852 (1965).
37. Ibid.
38. 196 Ga. 582, 27 S.E.2d 11 (1943). "Where a party at the time of entering into a con-

tract or executing an instrument is intoxicated to such a degree as to deprive him of
his reason and to disqualify his mind to apprehend the nature of his act and its
probable consequences, a court of equity may grant relief by rescission and cancella-
tion. Equity will grant relief where the transfer of a valuable property has been fraud-
ulently extorted, for a grossly inadequate consideration, from a person while in such
a state of intoxication as to render him incapable of transacting business. Id. at 586,
27 S.E.2d at 15.
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of consideration. In such cases the equitable relief should be available even
though the consideration be wholly adequate.

It is now well settled that a party who is entitled to rescind a contract
and who, with full knowledge of all the material circumstances of the case,
freely and advisedly does anything which recognizes, or acquiesces to, the
contract forfeits his right to equitable relief from the terms thereof. 39 The
law does not favor a party's blowing hot and cold,40 and therefore, actions
inconsistent with a repudiation will result in a waiver of the equitably cog-
nizable defects. The originally impeachable contract becomes unimpeach-
able.41 "If a party to a contract seeks to avoid it on the ground of fraud or
mistake, he must, upon the discovery of the facts, at once announce his pur-
pose and adhere to it."42

Similarly, where a grantor seeks to cancel a deed on some cognizable
ground, it is generally required that he either restore or tender to the grantee
any benefit he has received for the deed.43 However, a tender into the registry
of the court will suffice, even though such a tender would be insufficient in
a suit for specific performance.

FRAUD, DURESS AND UNDUE INFLUENCE

Several cases decided during the survey period dealt with the substantive
nature of fraud. Representations which amount to no more than expressions
of opinion, even though untrue, are not fraudulent.4 4 Fraud generally con-
sists of untrue, unopinionated representations of existing or past facts.
Representations as to future fact do not constitute actionable fraud.45 Thus
the mere failure to comply with a promise to perform is not fraudulent.46

But when such a failure is coupled with a present intention not to perform,
fraud, in the legal sense, will be found.47 This situation is termed inceptive
fraud.48

39. State Highway Department v. Hewitt Contracting Co., 221 Ga. 621, 146 S.E.2d 632
(1966); Brooks v. Hooks, 221 Ga. 229, 144 S.E.2d 96 (1965); Gibson v. Alford, 161

Ga. 672, 132 S.E. 442 (1926); Smith v. Estey Organ Co., 100 Ga. 628, 28 S.E. 392
(1897) ; Hunt v. Hardwich, 68 Ga. 100 (1881.).

40. But see Hodges v. Atlantic Coast Line, 363 F.2d 543 (N.D. Ga. 1966).
41. State Highway Department v. Hewitt Contracting Co., supra n. 30; Brooks v. Hooks,

supra n. 39; Gibson v. Alford, supra n. 39.
42. Gibson v. Alford, supra n. 39 at 685, 132 S.E. 448. See also State Highway Dept. v.

Hewitt Contracting Co., supra n. 39; Smith v. Estey Organ Co., supra n. 39; Hunt v.
Hardwick, supra n. 39.

43. GA. CODE ANN. §20-906 (1965 Rev.). See Smith v. Brown, 220 Ga. 845, 142 S.E.2d
262 (1965) ; Wheeler v. Pioneer Investments, Inc., 217 Ga. 367, 122 S.E.2d 518 (1961);
Williams v. Fouche, 157 Ga. 227, 121 S.E.2d 217 (1961).

44. Williams v. Lockhard, 221 Ga. 343, 144 S.E.2d 528 (1965); Swafford v. Glaze, 207 Ga.
532, 63 S.E.2d 342 (1951); Williams v. Fouche, 164 Ga. 311, 138, S.E. 580 (1927).

45. Hinson v. Hinson, 221 Ga. 291, 144 S.E.2d 381 (1965); Beach v. Fleming, 214 Ga. 303,
104 S.E.2d 427 (1958); Jackson v. Brown, 209 Ga. 78, 70 S.E.2d 756 (1952); Pantone
v. Pantone, 203 Ga. 347, 46 S.E.2d 498 (1948); Strickland v. Levy's of Savannah, Inc.,
112 Ga. App. 665, 145 S.E.2d 831 (1965).

46. Ibid.
47. Hinson v. Hinson, supra .n. 45.
48. Ibid.
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There are situations where a non-disclosure, as opposed to an active
misrepresentation, will be held to constitute fraud. Thus it is that a fiduci-
ary's silence when he should speak or his non-disclosure of that which he
ought to disclose, is generally found to be fraudulent non-conduct.49

Duress is considered to be a species of fraud in which compulsion in some
form takes the place of deception in accomplishing an injury.50 It is de-
fined by statute as unsanctioned imprisonments, threats or acts by which an-
other is coerced to do an act contrary to his free will. 51 This definition has
been held sufficiently comprehensive to include any conduct which over-
powers the will and coerces or constrains the performance of an act which
otherwise would not have been performed.52 Thus threats of physical violence
or masked threats of punishment may constitute duress.53 A threat to detain
the property of another can constitute duress. 5 4

The threats must be sufficient to overcome the mind and will of a person
of ordinary firmness. 55 Mere threats or empty threats in the absence of an
apparent intention and ability to execute them are not sufficient to con-
stitute duress.5 6

INJUNCTIONS

No effort will be made to treat the numerous factual situations involved
in the various suits seeking injunctive relief. The basic rule is that Georgia
courts of equity have broad powers to apply injunctive remedies where a
basis for equity jurisdiction has otherwise attached. Needless to say, a
demand for an injunction is no such basis. It is necessary to show that the
remedy at law is inadequate to protect the petitioner's substantive rights.
Where no such inadequacy is shown, an injunction is not available. 57

The traditional maxim that one who seeks equity must do equity is fully
applicable where the prayer is for injunctive relief. Thus it is that a borrower
who has executed a deed to secure debt may not enjoin the sale of the se-

49. Perkins v. First Nat'l Bank of Atlanta, 221 Ga. 82, 143, S.E.2d 474 (1965) ; Brown v.
Brown, 209 Ga. 620, 75 S.E.2d 13 (1953) .

50. Williams v. Rentz Banking Co., 112 Ga. App. 384, 145 S.E.2d 256 (1965). See also
King v. Lewis, 188 Ga. 594, 4 S.E.2d 464 (1939) .

51. GA. CODE ANN. §96-209 (1958 Rev.).
52. Dorsey v. Bryans, 143 Ga. 186, 84 S.E. 467 (1915).
53. King v. Lewis, supra n. 50; Bond v. Kidd, 122 Ga. 812, 50 S.E. 934 (1905); Love v.

State, 78 Ga. 66, 3 S.E. 893 (1882).
54. Whitt v. Blount, 124 Ga. 671, 53 S.E. 205 (1906). "According to the weight of modern

authority, the unlawful detention of another's goods under oppressive circumstances,
or their threatened detention, will avoid a contract on the ground of duress, for the
reason that in such cases, there is nothing but the form of agreement, without its
substance." Id. at 674, 53 S.E. at 206.

55. King v. Lewis, supra n. 50.
56. Williams v. Rentz Banking Co., supra n. 50. See also Littlegreen v. Gardner, 208 Ga.

523, 67 S.E.2d 713, (1951) ; Hoover v. Mobley, 198 Ga. 68, 31 S.E.2d 9 (1944).
57. Womble v. Georgia State Board of Examiners in Optometry, 221 Ga. 457, 145 S.E.2d

485 (1965).
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curity property unless he first pays or tenders to his creditor the amount ad-
mittedly due.58

The general rule is that equity will not interfere in the administration of
criminal law.59 There are, however, certain recognized exceptions.0 0 Such
an exception does not exist where a party is being prosecuted under an al-
legedly unconsitutional statute or ordinance.0 1 In such cases the validity of
the statute or ordinance may be attacked in the prosecuting court. The
remedy at law is both regular and adequate.

Another general rule is that an action at law will not be enjoined at the
instance of one not a party to it. The rule is derived from GA. CODE ANN.
section 55-103: "Equity will not enjoin the proceedings and processes of a
court of law, unless there be some intervening equity or other proper defense
of which the party, without fault on his part, cannot avail himself at law."

CONCLUSION

The basic rules of Georgia equity are well-established. There were no
statutory alterations during the survey period. The bulk of the appellate
work consisted of the application and extension of the controlling statutes
and precedents to fit the particular and changing character of the circum-
stances involved.

58. Coile v. Finance Co. of America, 221 Ga. 584, 146 S.E.2d 304 (1965) ; Bowen v. Certain-
Teed Products Corp., 216 Ga. 646, 119 S.E.2d 5 (1961); Georgia Baptist Orphans
Home, Inc. v. Moon, 192 Ga. 81, 14 S.E.2d 590 (1941.).

59. Shirley v. City, 220 Ga. 896, 142 S.E.2d 784 (1965); Baker v. City, 211 Ga. 34, 83
S.E.2d 682 (1954); Hodges v. State Revenue Commission, 183 Ga. 832, 190 S.E. 36
(1937) ; Pope v. Mayor, 74 Ga. 365 (1884) ; Gault v. Wellis, 53 Ga. 675 (1875). See

GA. CODE ANN. §55-102 (1961 Rev.). "Equity will take no part in the administration
of the criminal law. It will neither aid criminal courts in the exercise of their juris-
diction, nor will it restrain or obstruct them." Ibid.

60. Shirley v. City, supra n. 59; Moultrie Milk Shed, Inc. v. City, 206 Ga. 348, 57 S.E.2d
199 (1950) ; City v. Gate City Gas Light Co., 71 Ga. 106 (1883).

61. Commonwealth United Corp. v. Rothberg, 221 Ga. 175, 143 S.E.2d 741 (1965); Stone
v. King Hodgson Co., 140 Ga. 487, 79, S.E. 122 (1913).

[Vol. 18


