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STATUTES

None of the acts of the 1966 General Assembly had any direct relation to
the law of damages.

JUDICIAL DECISIONS

While there have been a few cases of general interest involving damage
questions during the survey, there have been none which substantially
change the law of damages. The more interesting of the former will be dis-
cussed in this article.

MALICIOUS INJURY TO A BUSINESS INTEREST

In NAACP v. Overstreet,' the plaintiff sued the NAACP (National As-
sociation for the Advancement of Colored People), the Georgia State Con-
ference of Branches of the NAACP, and the Savannah Branch of the
NAACP, seeking $40,000 compensatory damages and $50,000 punitive dam-
ages. The plaintiff was the owner of a fruit market in the Savannah Negro
community which he had operated for some sixteen years. The evidence
showed that two-thirds of the plaintiff's customers were Negroes and that
the plaintiff had created a substantial "good will" among such customers.

A young Negro boy, who was employed by the plaintiff, charged the
plaintiff with beating him and a warrant for assault and battery was sworn
out. The plaintiff charged the boy with stealing. Thereafter the plaintiff's
business was picketed. The petition alleged that the defendants entered into
an unlawful conspiracy to destroy the plaintiff's business which resulted in
loss of business and damages to his property. The jury awarded the plain-
tiff $35,793.05 as compensatory damages, and $50,000 punitive damages. The
evidence showed that during the twelve month period preceding the picket-
ing, the plaintiff had made a profit of $3,018.26 and that after the com-
mencement of the picketing, during a similar period, he had sustained a net
loss of $952.19. The plaintiff testified that he had planned to continue in
business for ten to twelve years. The Supreme Court stated:

To wrongfully injure and damage the good will of plaintiff's
business gives a cause of action in tort for the resulting damage. In
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determing the value of the good will and the amount of damage
thereto, the actual loss of earnings, as the proximate result of the
tort, may be considered in determining the amount of damage to
the good will of plaintiff's business. Thus, the evidence as to loss
of earnings present and future and other evidence of damage to
the good will of plaintiff's business caused by the illegal picketing
thereof would support a finding that they suffered more than
$40,000 in actual damages. 2

The court held that the question of the amount of punitive damages is
for the jury, and the court should not interfere unless damages are so ex-
cessive as to justify the inference of gross mistake or undue bias.

In Dale v. City Plumbing 8c Heating Supply Co.,3 the plaintiff, a sole
owner of a corporation, sued in tort for loss of salary alleging that the de-
fendants filed false affidavits as material liens resulting in the bankruptcy
of the corporation. The plaintiff's petition alleged that the defendant's
agents wilfully and maliciously destroyed his earning capacity and standing
in the electrical engineering and contracting business resulting in a loss of
salary and profits. The corporation of which the plaintiff was president was
indebted to the defendant in the sum of $6,324.45, and the defendant al-
legedly demanded that the plaintiff and the corporation pay them approxi-
mately $42,000 in default of which they would file a materialman's lien on
every project or job upon which the corporation was working. The plaintiff's
petition alleged that numerous persons, who knew that the plaintiff owned
all of the corporation's stock, and was in complete control of the corpora-
tion, learned of these liens and attributed financial irresponsibility to the
plaintiff as well as to the corporation and that by reason of these acts the
corporation was forced into bankruptcy and the plaintiff suffered a loss of
salary which he would have otherwise earned from the corporation. The
court construed the petition to allege a direct injury to the plaintiff and
held that the plaintiff could bring such an action, and that the lower court
erred in sustaining a general demurrer to count one of the plaintiff's pe-
tition. This decision held that, in the event that the plaintiff could prove
the allegations in his petition, he would be entitled to recover the loss of
salary. Judge Hall wrote a special concurring opinion and Judge Jordan
dissented with the concurrence of Judges Frankum, Bell, and Eberhardt. The
dissent argued that the petition should be construed to allege an action for
damage to the plaintiff's reputation and consequently was barred by the
one-year statute of limitations set out in GA. CODE ANN. section 3-1004
(1964).

Carter v. Greenfield Serv. Co.,4 involved a counterclaim by a dealer seek-
ing to recover profits lost as a result of the plaintiff's breach of a franchise
agreement by cancelling that agreement without notice. Judge Hall held

2. Id. at 29, 142 S.E.2d at 827, 828.
3. 112 Ga. App. 723, 146 S.E.2d 349 (1966).
4. 111 Ga. App. 651, 143 S.E.2d 1 (1965.).

[Vol. 18



that loss of profits resulting from the breach of the agreement could be
recovered in light of the fact that the agreement itself contemplated that
goods bought by the dealer would be resold, and that the amount of the lost
profits and the fact that the loss had been caused by the breach of the con-
tract could be proved with reasonable certainty.

In Wainwright v. Conger,5 the plaintiff sued for certain amounts owning
on trees which had been delivered to the defendant from 1959 through 1963
and the defendant counterclaimed for what the defendant alleged was the
defective quality of some of the trees. Judge Dean observed that in such
a case the measure of damages ordinarily would be the purchase money with
interest and expenses incurred by the purchaser in complying with the
contract such as planting and replacing of the defective trees and the value
of the care and fertilizer expended on them.

PERSONAL INJURY

In Hughes v. Brown,6 the Georgia Court of Appeals held that it was error
to charge that an award for future loss of earnings and future necessary
expenses should be reduced to present cash value on the basis of the 7%
legal rate of interest in this State. In this case the court also held that the
father of the minor plaintiff could testify as to the anticipated cost of hav-
ing the plaintiff's laundry done after the plaintiff reached the age of twenty-
one, and also as to the anticipated medical expense to the plaintiff after he
became twenty-one years of age.

Beavers v. Johnson7 was a suit alleging the intentional infliction of in-
jury to the plaintiff by falsely accusing her of theft, which allegedly resulted
in physical and mental illness and required the care of a physician. The
Court of Appeals stated: "Where physical or mental impairment flows
naturally as a direct consequent of the tort, there has been injuria in its legal
sense, and recovery may be had both for it and the accompanying fright and
mental suffering."

Chief Judge Felton concurred specially in the opinion and Judges Bell and
Frankum joined in a dissenting opinion by Judge Jordan which took the
position that, under the authority of Barry v. Baugh9 there had been no
violation of a legal right and consequently no damages could be recovered.

Although Georgia will recognize damages arising from the intentional
infliction of harm, without the necessity for a physical contact, a mother still
may not recover for her own physical and mental suffering over the wrongful
death of her child. 10 In this case a mother sued a charitable organ-
ization for the death of her son. 'Georgia's rule that a charitable or-

5. 113 Ga. App. 27, 147 S.E.2d 28 (1966).
6. 111 Ga. App. 676, 142 S.E.2d 30 (1965).
7. 112 Ga. App. 677, 145 S.E.2d 780 (1965).
8. Id. ;at 680, 145 S.E.2d at 778.
9. 111 Ga. App. 813, 143 S.E.2d 489 (1965).

10. YMCA v. Bailey, 112 Ga. App. 684, 146 S.E.2d 324 (1965).
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ganization is immune from suit except insofar as there are non-charitable as-
sets from which a judgment may be recovered provides an exception to the
general rule that the ability of the defendant to pay damages has no rele-
vance as to whether damages should be assessed or whether or not the plain-
tiff has a cause of action for damages. Louisville &c Nashville R.R. v. Young"
reaffirmed the pre-existing rule that punitive damages may not be recovered
in the absence of general, special or nominal damages. An interesting case
on nominal damages is Hornsby v. Davis12 where the plaintiff recovered a
verdict for one dollar and the trial court granted a new trial on the ground
of inadequacy of the verdict. The Court of Appeals adhered to the rule
that the question of whether damages are inadequate in the legal sense lies
within the sound discretion of the trial court, and that the Court of Appeals
will intervene only in a case of manifest abuse of discretion.

PROPERTY DAMAGE

In American Cas. Co. v. Park-Chambers, Inc.,1 3 a contract of insurance be-
tween the parties provided for insurance to the extent of the actual cash
value of the property at the time of the loss. This illustrates the principle
that the measure of damages can be controlled by contract between the
parties. The Court of Appeals held that where a contract calls for actual
cash value, the correct measure of damages is the difference between the
value of the property immediately before and immediately after the damage.
In this case an appeal was predicated upon the contention that the plain-
tiff's petition was defective in that it showed on its face that the plaintiff
sought $32,709.06 damages based on actual cash value even though the
actual purchase price had been only 56% of that sum. The Court of Ap-
peals stated that the actual cash value payable under such a contract of
insurance could exceed the purchase price.

In City of Elberton v. J. C. Pool Realty Co.,1 4 the court reiterated the
rule that the measure of the damages for damage to a building is usually
that amount necessary to restore the building to its condition before the
damage, and that this should be shown by the cost of repairs to the building.
In this case the defendant caused the flooding of the plaintiff's basement
resulting in destruction of an asphalt tile floor by water. The floor was
replaced once, but had to be replaced again because of the buckling of the
structure underneath the tile. The Court of Appeals held that the plaintiff
could recover the cost of having the asphalt tile floor replaced on two sep-
arate occasions since this would not amount to a double recovery for the
same damage, nor would it be too remote or contingent because the evidence
indicated that the expense on both occasions was related to and proximately
resulted from the original act.

11. 112 Ga. App. 608, 145 S.E.2d 700 (1965).
12. 112 Ga. App. 419, 145 S.E.2d 633 (1965).
13. 111 Ga. App. 568, 142 S.E.2d 275 (1965).
14. 111 Ga. App. 765, 143 S.E.2d 407 (1965).
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The defendants sought reversal of a verdict for the plaintiff for the dam-
age to his parked automobile in Mills v. Mangnum15 on the ground that
the court charged the jury that it would be authorized to add to the amount
of damages found an amount equal to 7% of the principal from the date it
was found to be due. The damages were unliquidated and the court pointed
out that in such a case interest is not recoverable eo nomine, although such
may be recovered in the amount of damages awarded.

AUTOMOBILE INSURER'S LIABILITY FOR DAMAGES TO ONE PERSON

In State Farm Auto. Ins. Co. v. Hodges, 6 the Court of Appeals held that
the $10,000 limitation in the insurer's policy for bodily injuries sustained by
one person only imposed a limitation on the amount that a single party
could recover on the policy for his own injuries, and would not preclude the
injured party's wife from recovering for loss of consortium under the policy
although the judgment previously obtained by her husband had exceeded
$10,000. The Supreme Court reversed the lower court, and held that $10,000
was the maximum damages for which the insurer was liable for injuries
sustained by one person regardless of the number of claims arising out of
that injury.17

CONDEMNATION

In State Highway Dep't v. Ford'8 the Court of Appeals had before it for
the first time the question of whether a landowner can recover damages, act-
ual or consequential, for lack of access to a new limited access highway.
This case held that the lack of access, where there was no previous right of
access, may constitute a lack of consequential benefit usually incident to the
construction of a highway, but the landowner cannot convert this lack of a
consequential benefit into consequential damages. Of course, where an exist-
ing highway or roadway to which the condemnee has a right of access is
condemned as part of a new limited access highway, the condemnor must
necessarily pay for the taking of the right of access to the existing roadway.
Sims v. Georgia Power Co.' involved a right-of-way easement condemna-
tion proceeding by an electric power company. The easement sought was
apparently restricted to the erecting and maintaining of a power line, and
the property owner would be free to use the land for agricultural purposes
which did not conflict with the easement obtained. The Court of Appeals
held that the sole applicable measure of damages was the fair market value
of the land taken for easement before and after the taking and affirmed the
granting of a new trial on the grounds that the trial court had erred in

15. 111 Ga. App. 396,141 S.E.2d 773 (1965).
16. 111 Ga. App. 317, 141 S.E.2d 586 (1965).
17. State Farm Mut. Auto. Ins. Co. v. Hodges, 221 Ga. 355, 144 S.E.2d 723 (1965).
18. 112 Ga. App. 270, 144 S.E.2d 924 (1965).
19. 112 Ga. App. 41, 143 S.E.2d 652 (1965).
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admitting testimony of the condemnee as to the amount of his consequential
damages. This testimony was based upon the condemnee's prospective ex-
penditures in connection with his plan for the property, the condemnee's
conclusion as to what the property was worth to him, and prior offers for a
price certain and the amount of money he had invested in the property.
None of this testimony was relevant to the determination of the fair market
value of the property before and after the taking.

The following charge for measure of damages on the condemnation of
part of a tract of land was approved in State Highway Dep't v. Thompson:20

The measure of damages for the part of the defendant's land actual-
ly taken is the difference between the market value of the whole
tract just before the taking, and immediately after the taking of the
same by the State.21

The court also charged the jury regarding consequential damages as
follows:

I charge you that the measure of damages to be used by you in
determining consequential damages, if any, is the diminution or
lessening in the market value of the remainder of the defendant's
property, proximately arising from the taking of the part taken,
and the devoting of it to the purpose for which it was condemned
in the usual and ordinary way. And this is determined, where there
are either or both benefits and damages, by taking the difference
between 'the value of the land not taken before the land con-
demned is taken off, and deducting therefrom the market value
of this remainder after land is taken off and improvement made. 22

The Court of Appeals affirmed the charge in light of the Supreme Court's
decision in Elliott v. Fulton County.23

In State Highway Dep't v. Hollywood Baptist Church24 error was found
in a charge which advised the jury that "while market value is the general
yardstick in a condemnation proceeding, there may be circumstances in
which market value and actual value are not the same, and, in such event,
the jury may consider the actual value of the property thereof appropriate
in determining just and adequate compensation.''25 The Court of Appeals
held that charge was erroneous because it was unauthorized under the evi-
dence. The Court of Appeals also held that inconveniences, such as noise,
smoke, dust and the like, are not elements of authorized damages unless the
evidence tends to show that such inconveniences would be a permanent
or a continuous incident of the improvement after the construction was
completed, and that the jury should not consider such inconveniences in the
event that the evidence indicates that they will affect the remaining property

20. 112 Ga. App. 488, 145 S.E.2d 784 (1965).
21. Id. at 488, 145 S.E.2d at 785.
22. Id. at 21, 145 S.E.2d at 786.
23. 220 Ga. 377, 139 S.E.2d 312 (1964).
24. 112 Ga. App. 857, 145 S.E.2d 570 (1965).
25. Id. at 858, 145 S.E.2d at 591.
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only during the period of the construction of the improvements made upon
the condemned property.

SPECULATIVE AND REMOTE DAMAGES

In Hughes v. Rhodes,26 suit was brought by a candidate for the office of
councilman alleging that he was libeled by a newspaper advertisement which
tended to indicate that he had not been truthful in his representations re-
garding his position with a prior employer. The petition alleged only general
and punitive damages. Judge Russell stated succinctly: "Damages claimed
by a candidate for public office by reason of his failure to be elected are
ordinarily too remote and speculative for consideration." 27

26. 111 Ga. App. 389, 141 S.E.2d 841 (1965).
27. Id. at 396, 141 S.E.2d at 846.


