
CRIMINAL LAW AND PROCEDURE

By BRUCE R. JACOB*

PART I-CRIMINAL LAW LEGISLATION

The General Assembly enacted several new statutes in the criminal law
area and amended others during the 1965 session. One of these statutes
makes it a misdemeanor for any member of the Claims Advisory Board, any
member of the General Assembly, or any state official or employee to take
or accept anything of value in connection with any claim before the Claims
Advisory Board.' Another has made it unlawful for any person to avoid or
to assist or cause another to avoid the charges, in whole or in part, for
for any telephone or telegraph service or for the transmission of a message,
signal or other communication by telephone or telegraph facilities, by the
use of any fraudulent scheme, device, means or method.2 In addition, the
manufacture, sale, offer or advertisement for sale, or the possession, gift or
transfer of any instrument, appartus, equipment, or device or plans or in-
structions therefor, designed, adapted or which can be used for the com-
mission of theft of telephone or telegraph service, or to conceal the existence
or place of origin or destination of any telephone call or telephone message
has been made a criminal offense.3

The 1965 General Assembly has made it unlawful for any person to pos-
sess more than two fluid ounces of the drug known as tincture of cam-
phorated opium, commonly known as paregoric, or to possess any prepara-
tion containing more than two grains of codeine or any of its salts, unless the
preparation was dispensed under a bona fide prescription by a drug store.
A violation of this law is a misdemeanor.4

It has been made a misdemeanor in Georgia to steal scientific data of
value, such as a sample, culture, microorganism, specimen, recording, docu-
ment, drawing, or any other article, material, device or substance which con-
stitutes, represents, evidences, reflects or records a secret, scientific, or tech-
nical process, invention, or formula or any phase or part thereof.' It is now
a misdemeanor to wilfully remove, obliterate, or otherwise render unread-
able the manufacturer's serial or code number or other identifying marks
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4. GA. LAWS, 1965, p. 648.
5. GA. LAWS, 1965, p. 647.
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appearing on any case, carton, package, container, or other packaging ma-
terial of any tobacco product."

The Code section relating to abandonment of children and providing a
criminal penalty therefor was amended by the 1965 General Assembly so as
to render a third offense under the statute a felony rather than a mis-
demeanor.7 The punishment provision under the statute relating to larceny
of an automobile and other vehicles has been modified to a minimum of
three and a maximum of seven years instead of the previous minimum of one
and maximum of ten.8

The 1965 General Assembly amended the Code chapter relating to ob-
scenity,9 making it a felony to knowingly sell or exhibit, lend or give away
or offer to lend or give away, or knowingly have possession of obscene litera-
ture, with intent to sell, to.any person under the age of 18.10 A violator of
the statute is subject to imprisonment for a minimum of one and maximum
of five years, but the jury can recommend that such person be punished as
a misdemeanant. The term "knowingly," as used in the act, means actual
knowledge of the pornographic or obscene nature of the material, or failure
to exercise a reasonable inspection of the cover or contents. No person
may be prosecuted for violating the provisions of the act unless and until
the literature involved shall have been previously declared obscene by a
court of competent jurisdiction in accordance with the provisions of the
State Literature Commission Act of 1964, and unless such person has received
notice from the State Literature Commission by registered mail that the
material is obscene.'1

CASE LAW

RACIAL DEMONSTRATIONS AND THE 1964 CIVIL RIGHTS ACT

In April, 1964, the Georgia Supreme Court upheld a city court decision
which was unfavorable to Negroes charged with trespassing while picketing
Morrison's Cafeteria in Savannah.' 2 In one of the several cases involved,13

the picketers had blocked the passage of customers by stationing themselves
in the vestibule of the cafeteria. In another of the cases, they had
positioned themselves outside the door, thereby blocking customers. 14

In the third case, the picketers had not blocked customers from en-
tering or leaving but had sat at tables, on the floor and in the lob-

6. GA. LAws, 1965, p. 262.
7. GA. CODE ANN. §74-9902 (1964 Rev.), amended by GA. LAWS, 1965, p. 197.
8. GA. LAWS, 1965, p. 504.
9. GA. CODE ANN. ch. 26-63 (Supp. 1963).

10. GA. LAws, 1965, p. 488.
11. GA. CODE ANN. ch. 26-63A (Supp. 1963), amended by GA. LAWs, 1964, pp. 161, 162.
12. Durham v. State, 219 Ga. 830, 136 S.E.2d 322 (1964).
13. Ibid.
14. German v. State, 219 Ga. 830, 136 S.E.2d 322 (1964).
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by.15 They had refused to leave the premises at the request of the manager.
Counsel for the defendants filed a general demurrer and plea in abatement,
contending that the act under which they had been accused 16 was uncon-
stitutional for the reasons that it (1) was vague, (2) violated the first
amendment rights of the defendants to peacefully picket, and (3) had been
unconstitutionally applied against the defendants because of their race. In
upholding the ruling of the lower court overruling the demurrer and plea
in abatement, the Supreme Court, speaking'through Mr. Justice Quillian,
said that the proprietor of Morrison's had a legal right to choose his patrons
and could discriminate against Negroes if he so desired. Also, the right to
peacefully assemble and picket stops where an extension of it would invade
the liberty of another, in this case Morrison's Cafeteria.

In November, 1964, the 'Georgia Supreme Court upheld the trespass con-
viction of a white girl for refusing to leave the Krystal Co., upon request
of the management, while she was protesting, with Negroes, the fact that
the Krystal Co. served Negroes on a take-out basis only. 17 In another No-
vember opinion, the court affirmed the ruling of a superior court dismissing
writs of habeas corpus sought by persons convicted of refusing to leave
premises upon request during a racial demonstration. One of the arguments
of the defendants was that their convictions violated the federal Civil Rights
Act of 1964. The court answered this argument by saying that even if con-
stitutional, that act could not be given retroactive application to violations
of the Georgia anti-trespass statute which had occurred prior to its enact-
ment.1 8 Following these decisions, the United States Supreme Court, in two
opinions,19 held that the Civil Rights Act abates still pending convictions
obtained prior to its passage. As a consequence, the Georgia Supreme Court,
in Bolton v. State,20 decided in February, 1965, reversed its previous posi-
tion. The defendants in Bolton had been convicted in the city court of
Athens for failing to leave a drive-in restaurant when requested to do so
by the manager. The drive-in was a public eating place offering to serve
interstate travelers. The defendants had entered in an orderly manner and
expressed a desire to purchase food, but had been denied service solely be-
cause they were Negroes. Upon being refused service, they sat down on the
floor until arrested. Because of the Civil Rights Act and the decisions of the
United States Supreme Court allowing it to operate retroactively, the judg-
ments of conviction were vacated and the charges against the defendants dis-

15. Lloyd v. State, 219 Ga. 830, 136 S.E.2d 322 (1964).
16. GA. CODE ANN. §26-3005 (Supp. 1963).
17. Walker v. State, 220 Ga. 415, 139 S.E.2d 278 (1964).
18. Mack v. Conner, 220 Ga. 450, 139 S.E.2d 286 (1964).
19. Hamm v. City of Rock Hill, 379 U.S. 309 (1964); Blow v. North Carolina, 379 U.S.

684 (1965).
20. 220 Ga. 632, 140 S.E.2d 866 (1965).
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missed, notwithstanding the fact that the convictions had been obtained
prior to the passage of the act.

STATUTES HELD UNCONSTITUTIONAL

The Georgia Supreme Court held three penal statutes unconstitutional
during the period covered by this survey. In Aldrich v. State,21 the portion
of a Code provision 22 which required truck drivers to drive their vehicles
upon weighing scales when ordered to do so by a state agent or, failing to
do so, to pay a fine of $200, was held to be void for the reason that such
compulsion violates the Georgia constitutional protection against com-
pulsory self-incrimination. That provision 23 prohibits the compelling of
"testimony" for the purpose of incrimination, but the court construed the
word "testimony" as including physical acts as well as oral testimony. When-
ever one is compelled to do an act against his will which is incriminating
in nature, he is protected by the constitutional guarantee.

In the case of McAllister v. State,24 the defendant was charged with the
offense of fishing on Sunday.25 The statute under which the defendant was
charged had originally prohibited all fishing on the Sabbath, but it had been
amended 26 to permit fishing on the Sabbath except in counties having a
population of not less than 6,515 and not more than 6,650; and those having
a population of not less than 10,140 and not more than 10,150. These ex-
ceptions applied to only three Georgia counties. Defendant filed a motion
to quash the accusation against him on the ground that the act constituted
an unconstitutional attempt to enact a special law under the guise of general
legislation. The trial court overruled the motion, but the Supreme Court of
Georgia reversed that ruling. There must be some reasonable basis for such
classification as that contained in the statute before the court, and no such
reasonable basis was found to exist for the classification made.

In the third of the cases holding statutes unconstitutional, Carsello v.
State,27 a Georgia bribery law 28 was rendered void for the reason that it
contained matter different from what was expressed in its title at the time
of its passage by the General Assembly. The title stated that the act pro-
hibited the offering or accepting of anything of value to influence "mem-
bers" of any of the three branches of government. The body of the act,
however, made it a criminal offense to promise, offer or give anything of
value to influence "any officer or employee or person acting for or on be-

21. 220 Ga. 132, 137 S.E.2d 463 (1964) . See Comment, 16 MERCER L. Riv. 315 (1964).
22. GA. CODE ANN. §68-406.2 (Supp. 1963).
23. GA. CONST. art. I, §1, para. 16 (1945).
24. 220 Ga. 570, 140 S.E.2d 828 (1965).
25. GA. CODE ANN. §26-6908 (Supp. 1963).
26. GA. LAws, 1961, p. 157, amended by GA. LAWS, 1962, p. 2344.
27. 220 Ga. 90, 137 S.E.2d 305 (1964).
28. GA. CODE ANN. §26-5020 (Supp. 1963).
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half of the State of Georgia, or agency thereof, in any official function ... "
The court reversed convictions under the statute because the term used in
the title was not sufficiently broad to include officers, employees and agents
of the state. In the case under consideration the indictment had charged
that the defendants had bribed a special agent of the Revenue Commissioner
of Georgia.

In another case involving bribery charges, the Georgia Court of Appeals
held that a deputy sheriff was not subject to indictment under a statute29

which made it criminal for anyone to bribe "any member of the General
Assembly, or officer of this State, referee, or arbitrator ... " A sheriff or
deputy sheriff, said the court, cannot be considered "state officers." The
1964 General Assembly broadened the definition of the term "public
officers," but at the time the acts involved in the case before the court had
taken place, there was no valid statute which made bribery of a deputy
sheriff a criminal offense. 30

MURDER

In Radcliff v. State,31 the defendant was convicted of murdering his wife.
Shortly after the homicide he told a policeman, "I've done a terrible thing.
I have killed my wife and shot myself...." Then, the morning after the
homicide, he told the sheriff that "he had played hell;" that he and his
wife had argued and that he had gotten the pistol out of the car, brought it
into the house and laid it upon the stove; and that "when he came out of
the bathroom she shot him, and he took it away from her and killed her."
On writ of error the Georgia Supreme Court was concerned with the ques-
tion of whether the essential element of malice had been sufficiently shown
by the evidence. The rule is that if the accused admits the killing with a
deadly weapon, but adds an explanation which might negative malice, no
presumption that the homicide is murder arises on such admission, but, if
no explanation is added tending to reduce the grade of the homicide, that
presumption does arise. The court, speaking through Mr. Justice Grice, said
that under this rule the statement given the morning following the homi-
cide, given a construction favorable to the defendant, might negative malice.
However, the first statement made by the defendant admitted the killing
and did not add an explanation of justification, and a presumption of
malice arises from that statement. In this situation the conflict between
the two statements created a question of fact for the jury to decide. The
court affirmed the conviction.

29. GA. CODE ANN. §26-4102 (1953 Rev.).
30. The case discussed in the text is Best v. State, 109 Ga. App. 553, 136 S.E.2d 496

(1964).
31. 220 Ga. 169, 137 S.E.2d 654 (1964).
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The evidence in the case of Thurmond v. State32 showed an unprovoked,

uncalled for, and unjustified killing of the deceased by shooting her with

a pistol. The defendant testified that he thought the deceased had a pistol

in her pocketbook, that she was attempting to open the pocketbook, and

that he had shot her in self-defense. He hadn't seen the pistol, and there

was no evidence that she had had one. On writ of error to the 'Georgia

Supreme Court, the defendant argued that the trial court should have

charged the law of manslaughter. The court held that failure to charge the

law of manslaughter was not error, since under the evidence the defendant

was either (1) guilty of murder or (2) not guilty because he acted in self-

defense.
In Wheeler v. State,3 3 the defendant was found guilty, without recom-

mendation of mercy, of murdering the deceased while the latter was in bed.

The defendant's attorney called as a witness the woman in whose house the

killing occurred. She testified that she had not been present at the time of
the killing. The attorney then asked her why she was not at the house when

the homicide occurred. The question was objected to by the prosecution
as being leading, and the objection was sustained. The defense then made

an offer of proof, seeking to show by the witness that she had been the de-

fendant's common-law wife, and that she had not been present in the house
when the homicide occurred because the deceased had "run her away." On

writ of error the defendant urged that the action of the trial court in sustain-

ing the objection and refusing to allow the witness to give this testimony

constituted reversible error. The Georgia Supreme Court agreed and reversed
the trial court on this point. The testimony sought to be elicited was ma-

terial in that it would have tended to show that in killing the deceased
the defendant was protecting his home and family, and might have pro-

vided him with a defense of voluntary manslaughter.34

LARCENY AND OTHER MISAPPROPRIATION OF PROPERTY OFFENSES

Cole v. State35 involved an appeal from a conviction for larceny of an

automobile. The prosecution had relied upon an inference of guilt from

possession of the stolen property. The evidence showed that the auto had

been found within fifty feet of a house in which the wife and children of

the defendant lived. The defendant testified that he and his wife were

separated. He also said that he maintained an open auto parts junk yard
in the rear of the house and that different boys also used it as a junk yard.

He went to the junk yard occasionally for parts. The Georgia Court of

32. 220 Ga. 277, 138 S.E.2d 372 (1964).
33. 220 Ga. 535, 140 S.E.2d 258 (1965).
34. See GA. CODE ANN. §26-1007 (1953 Rev.).
35. 109 Ga. App. 576, 136 S.E.2d 483 (1964).
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Appeals reversed the conviction for the reason that the evidence was insuffi-
cient to raise the inference of possession. According to the court, it was
necessary for the state to prove that the defendant resided at the house and
that therefore the stolen auto was found on premises under his control in
order to raise an inference of possession. The testimony here indicated that
the junk yard was accessible to anyone.

In another auto larceny case, Cox v. State,36 a recently stolen car was dis-
covered by police officers in the yard of the defendant in a remote rural
area. At the time the defendant was not at home, and he was not arrested
for about a month afterward. The defendant testified at his trial
that he had been at work and had worked long hours on the day that
the auto had been found in his yard. The prosecution relied solely upon the
inference of possession arising from ownership of the yard in which the
stolen car had been found. The Georgia Court of Appeals reversed the con-
viction, saying that possession in this case had been shown by uncontradicted
evidence to be consistent with the defendant's innocence.

A contrary result was reached in the Howington case,37 in which the de-
fendant was found in actual possession of stolen property several weeks after
the larceny. His immediate explanation was that he had bought the property
from persons whom he did not know and had never seen. Thereafter before
and at the trial the defendant stated that he bought the property from a
named person whom he had known. The Court of Appeals upheld his con-
viction for the crime of larceny of an auto, saying that the jury was au-
thorized to find that the defendant's explanation of his possession of the
stolen property was not satisfactory.

In Mavrikis v. State,38 the defendant and two others named Halcombe and
Smith had been indicted for fraudulently converting to their use money
which had been entrusted to them by another.39 Through Smith the de-
fendants had represented to Ash, the prosecuting witness, that they knew
an elderly man in Pembroke who had accumulated a large amount of money
in one thousand dollar bills in black market activities during the Second
World War. Smith said that this man did not want the Internal Revenue
Service to discover these assets and was therefore unable to cash the bills
without danger to himself, and that he would be willing to discount the
bills for the sum of $600 apiece. Ash put up $9,200 on the assumption that
Smith was putting up $2,000 and Halcombe $10,000. It was agreed that the
four would meet in Atlanta, take the money to Pembroke in Halcombe's
auto and purchase the thousand dollar bills. When they met for that pur-
pose, the $9,200 was strapped to Ash's person. Halcombe and Smith told

36. 109 Ga. App. 797, 137 S.E.2d 516 (1964).
37. Howington v. State, 110 Ga. App. 452, 138 S.E.2d 677 (1964).
38. 110 Ga. App. 26, 137 S.E.2d 730 (1964).
39. They were indicted under GA. CoDE ANN. §26-2809 (1953 Rev.).
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him that their money was in the trunk of the car and that Ash should put
his money there. Ash handed his money to Halcombe who placed it in a
bag in the trunk and gave the key to Ash. When the four men arrived in
Bryan County they got out of the car. Halcombe slipped the key to the
defendant, who drove off in the car, taking the money. On writ of error,
the Court of Appeals said that to sustain a conviction for the offense of lar-
ceny after trust, the prosecution must show a bailment or entrustment, the
purpose of the trust, and the fraudulent conversion. The Georgia Court of
Appeals affirmed the defendant's conviction, saying that the fact that the
key to the trunk was given to Ash did not preclude his giving of the money
to Halcombe from being an entrustment. All of the elements of the crime
were sufficiently shown by the evidence.

BOLITA AND LIQUOR OFFENSES

The evidence in Abner v. State40 showed that the defendant had been fol-
lowed by detectives to a lounge-restaurant; that a few minutes later the
detectives went in and found the defendant and eight or ten other persons
present; that they saw the defendant make a gesture with his hand; and that
they located a bolita "tally sheet" some five feet from the defendant. At
the trial the detectives testified that they had not seen the tally sheet leave
the defendant's hand nor hit the floor, although it was located in the ap-
proximate position where it would have landed had the defendant thrown it
when he moved his hand. The defendant was convicted for the crime of
maintaining a bolita scheme, but the Court of Appeals reversed the con-
viction on the ground that the evidence was insufficient to sustain the
conviction.

In Jordan v. State,41 police officers found five gallons of non-tax-paid
liquor in the bottom of a drain pit under a wash rack located on the outside
of a building and accessible to all passers-by. The proprietor of the service
station was convicted of illegally possessing the liquor. His conviction, how-
ever, was reversed by the Court of Appeals for the reason that the evidence
of possession was insufficient.

MISCELLANEOUS OFFENSES

The Georgia Supreme Court, in Cook v. State,42 upheld the validity of
a statute 43 making it a crime to drive while under the influence of intoxi-
cants on private as well as public property. It had been argued by the de-
fense that the statute offended due process by authorizing punishment for

40. 110 Ga. App. 671, 139 S.E.2d 416 (1964).
41. 109 Ga. App. 736, 137 S.E.2d 392 (1964).
42. 220 Ga. 471, 139 S.E.2d 383 (1964).
43. GA. CODE ANN. §68-1601 (1953 Rev.).
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driving on private property. The court stated that the use of private property
for shopping centers and other purposes, with intricate mazes of roadways
and driveways, indicates the need for protection to the public from drivers
under the influence of intoxicants on places other than public streets and
highways.

In the case of Jones v. State,44 the defendant was convicted of the mis-
demeanor of interfering with religious worship. He had engaged in loud
talking, shouting, and sitting on the floor of the church as part of a racial
demonstration. The defendant assigned as error the giving of certain in-
structions by the court. In one of these instructions, the trial court had
charged that if the defendant did the acts alleged in the indictment for the
purpose of causing the church to change its rules and practice to conform
to those of the defendant's liking, this would not constitute any defense.
The defendant contended that this instruction violated his freedom of
speech and association under federal and state constitutions. The 'Georgia
Supreme Court held that the instruction was proper, however, pointing out
that: (1) the gist of the offense is the interruption or disturbance of the
congregation while engaged in divine service and that the offense may con-
sist of acts as well as speech; and (2) the constitutional right of one to free-
dom of speech is counterbalanced by the right of the many to their con-
stitutional freedom in the practice of their religion.

THE DEFENSE OF ENTRAPMENT

The defense of entrapment was discussed by the Georgia Court of Appeals
in Merritt v. State,45 a case involving convictions for illegal sale and pos-
session of non-tax-paid liquor. The Georgia Revenue Department had been
conducting an investigation of the illegal sale and possession of whiskey
in the Gainesville area and had received tips that violations of the law were
taking place at the Holiday Motel at Gainesville. An agent checked in at
the motel. The defendant accompanied the agent to his room, assisting
with the luggage. When they reached the room the agent asked the de-
fendant if he could get him some whiskey. The defendant replied that he
could get some at a price of $5 but would have to go to the club to get it.
The agent gave the defendant a $1 tip and the defendant went out and re-
turned in about ten minutes with a bottle of whiskey. The officer checked
in and obtained whiskey from the defendant on two subsequent occasions.
The Court of Appeals affirmed the convictions of the defendant, saying that
the defense of entrapment was not well founded. This defense is not avail-
able when the conduct of the investigating officers toward the accused would
not likely have enticed an innocent person, who otherwise would have re-

44. 219 Ga. 848, 136 S.E.2d 358 (1964).
45. 110 Ga. App. 150, 137 S.E.2d 917 (1964).
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sisted temptation, into committing a crime. Here the officer made a simple
request to purchase, and the accused readily complied with the request.
The court also said that the money given as tips in this case did not con-
stitute an unconscionably tempting inducement to commit the crimes.

PART I1-CRIMINAL PROCEDURE

LEGISLATION

The 1965 General Assembly amended a Code section 46 which had formerly
provided that with respect to appealed cases, the sentence was to be com-
puted from the date the remittitur of the appellate court was made the
judgment of the court in which the conviction was obtained. The amend-
ment provides that if the defendant is incarcerated pending appeal, the time
from sentencing to when the remittitur is made the judgment of the court
in which the conviction was obtained shall be counted in computing the
sentence of the defendant.4 7

Another 1965 act 4
8 gives new powers to members of the Board of Pardons

and Paroles. It provides that if any member has reasonable ground to believe
that any parolee or releasee has lapsed into criminal ways, or has violated
the terms and conditions of his parole or conditional release, such member
may issue a warrant for the arrest of the parolee or releasee. The warrant
is to be made returnable before the member, who has the power to admit
the arrestee to bail pending his appearance before the Board of Pardons
and Paroles. Upon such person's appearance for a hearing on the arrest
warrant, the parole or conditional release may be temporarily revoked if it
should appear that the parolee or releasee has been convicted of a crime in
Georgia or another state. The Board has been given power to adopt rules
and regulations for the granting of good time and extra good time regarding
persons under its supervision to the same extent and the same amount as if
they were in custody.

CASE LAW

VENUE

In McFarland v. State,49 the evidence showed that the defendant through
an employee, had engaged in lottery operations in Thomas County, but that
he had not personally entered that county. The 'Georgia Court of Appeals
said that the defendant was properly found guilty of the crime of lottery
in Thomas County under these circumstances. The defendant in the May-

46. GA. CODE ANN. §27-2505 (1953 Rev.).
47. GA. LAWS, 1965, p. 230.
48. GA. LAWS, 1965, p. 478.
49. 109 Ga. App. 688, 137 S.E.2d 308 (1964).
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rikis case 50 was indicted in Fulton County for the crime of larceny after trust.
The facts, previously discussed, 51 were that the criminal scheme was developed
by the defendant and accomplices in Fulton County and that the entrustment
of money by the prosecuting witness took place in that county. However,
the actual conversion took place in Bryan County. The Court of Appeals
held that venue was properly laid in Fulton County, because the intent
to commit the crime was formed there and possession of the money was
taken in Fulton County, even though the final conversion of the money
took place in Bryan County.

In the case of Gee v. State,52 the defendants were convicted in Fulton
County of being accessories before the fact to larceny of an auto, and they
brought error. Their acts making them accessories before the fact of larceny
were committed in Jackson County. The principal thief had stolen the auto-
mobile in DeKalb County and had driven it through Fulton County. The
defendants contended that venue was not properly laid in Fulton County
because their acts were not committed there and because the testimony of
an accomplice which had been relied upon to establish venue had not been
corroborated. The Court of Appeals pointed out that the rule that a con-
viction cannot rest upon the uncorroborated testimony of an accomplice
requires only that the accomplice's testimony showing the defendant's guilt
must be corroborated. The question of venue is not material to the de-
fendant's guilt of the crime, and therefore the uncorroborated testimony of
an accomplice may be used to establish venue. The court stated further
that the offense of larceny is considered as committed in each and every
county into which the thief may pass while having the stolen goods in his
possession. Therefore, the thief of an auto may be indicted in any county
into which he has carried the stolen goods, and his accessories may also
be indicted in these counties.

In Roach v. State,5 3 the defendant's first trial for rape had resulted in a
mistrial. Three days prior to the retrial, the defendant filed a motion for a
change of venue. He stated that there was a probability of his being
lynched or of other violence if he should be tried in Whitfield County. At
the hearing on the motion, evidence showed that spectators had applauded
during the first trial, that the trial judge and sheriff had made statements
to the effect that disturbances or violence was likely, and that a rock had
been thrown through the defense counsel's window the evening before the
date set for retrial. The trial court denied the motion and the defendant
assigned error on that judgment. The Court of Appeals upheld the ruling

50. Mavrikis v. State, supra n. 38.
51. See text accompanying n. 38 supra.
52. 110 Ga. App. 439, 138 S.E.2d 700 (1964).
53. 111 Ga. App. 114, 140 S.E.2d 919 (1965).
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of the trial judge, saying that under these circumstances the defendant was
not entitled as a matter of right to a change of venue.

AFFIDAVITS AND ARREST AND SEARCH WARRANTS

Prior to 1962, the Code sections dealing with the form and contents of
affidavits and warrants provided that a substantial compliance with their
provisions would be sufficient. 54 In 1962 a new statute was enacted on the
subject, repealing the previous statute.5 5 The language in the former law
allowing "substantial compliance" with statutory form and content require-
ments was omitted from the new statute. In Lovett v. State,5 6 the Court of
Appeals stated that the General Assembly, in omitting this phrase, intended
that affidavits and warrants must strictly comply with the statutory standard
of required information. In that case an affidavit and warrant merely charg-
ing the defendant with "the offense of misdemeanor" was held to be de-
fective.

In Johnson v. State,57 a Columbus city policeman made an affidavit before
a deputy clerk of the municipal court that he had probable cause to believe
that one James Wyatt and others might be found at a certain described ad-
dress, and sought the issuance of a search warant in order that " 'any per-
sons found therein may be searched, and any adultry-fornication found
therein may be seized' (sic) ." The policeman made another affidavit stating
that he had probable cause to believe that Wyatt might be found at that
address and sought the issuance of a search warrant in order that "said
premises and any person found therein may be searched, and any danger-
ous drugs found therein may be seized." In neither case did the affiant state
any facts upon which probable cause was based. Warrants were issued stat-
ing that:

J. F. Herring having made oath before me, and evidence submitted
to me to show probable cause that in a dwelling house
. . . located at 1501 3rd Ave., Columbus, Georgia. You are hereby
commanded to enter said described premises and make a diligent
search of both the premises and any persons found therein for said
(property, illegal whiskey, law violation), and if you find the same
then bring the said (property, illegal whiskey, evidence of law
violation) together with all persons found therein criminally con-
nected before the undersigned officer.... 58

Police searched the premises and found Wyatt and the defendant, a woman,
in bed sleeping together. Morphine derivative tablets were found in the

54. GA. CODE ANN. §§27-104, 27-105 (1953 Rev.).
55. GA. LAWS, 1962, p. 688; GA. CODE ANN. §§27-104, 27-105 (Supp. 1963).
56. 111 Ga. App. 295, 141 S.E.2d 595 (1965).
57. 111 Ga. App. 298, 141 S.E.2d 574 (1965)
58. Id. at 299, 141 S.E.2d at 577.
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defendant's possession. At the trial of the woman for possession of narcotics,
the affidavits and warrants were introduced into evidence to show the basis
for the search and seizure. On writ of error to the Court of Appeals, the
plaintiff-in-error argued that the affidavits were wholly insufficient in that
no facts were set forth upon which a determination of the existence of
probable cause could have been made. The Court of Appeals reversed the
conviction, saying that, "Recital of some of the underlying circumstances
in the affidavit is essential if the magistrate is to perform his detached
function and not serve merely as a rubber stamp for the police." A bare
recital by the judge or clerk issuing the warrant that evidence has been
submitted to him to show probable cause is insufficient, since such a recital
merely states that evidence was submitted to show probable cause, but does
not show that probable cause did in fact exist. The introduction of the
affidavits and warrants into evidence in the case under consideration had
constituted error since they were void.

ARRESTS, SEARCHES AND SEIZURES

A police officer looking through the window of a detached garage in
Fulton County observed the chassis of an automobile from which the fen-
ders, hood, doors, motor and other items had been removed. Several hours
later he returned with three other officers. They looked through the open
garage door from halfway down the driveway and observed the defendant
with an acetylene torch at work cutting up a 1963 Oldsmobile. The officers
advanced, one with his pistol drawn. The defendant said, "You have got
me." The officers searched the garage and ascertained that the automobile
was stolen. They asked the defendant's permission to search the house. The
defendant gave his permission, and other stolen auto parts were found in-
side. The defendant was convicted of possessing stolen goods. Some of the
stolen items were admitted in evidence at the trial. The defendant on writ
of error claimed that his arrest was unlawful, thereby rendering unlawful
the search and seizure of the stolen property. The Court of Appeals, in
Barron v. State,59 held that the arrest, search and seizure were proper. It
was said that when the first officer saw the stolen vehicle he should have
obtained a search warrant, and had no more appeared on the second trip
than on the first, the evidence taken would clearly have been inadmissible
over objection. However, under the circumstances of the second visit, the
officers had reason to believe that a violation of law was in progress, and
the arrest was therefore valid. As to the defendant's contention that trespass
by the officers vitiated the arrest, the court said that although under some
circumstances a trespass may require such a result, the act of the officers

59. 109 Ga. App. 786, 137 S.E.2d 690 (1964).
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in merely driving part of the way up the driveway to the garage did not
have such effect. The court further stated that the mere fact that the de-
fendant was under arrest did not automatically render involuntary his con-
sent to the search of the house. It was not error for the court to leave to the
jury the question of whether the consent to the search was voluntary.

PRELIMINARY OR COMMITTAL HEARINGS

In Dodson v. Grimes, 60 the Georgia Supreme Court stated that the
Georgia Code provision 61 requiring that an accused be presented before a
committing officer within 72 hours after arrest under warrant does not re-
quire that a committal hearing be held within the 72 hour period. The stat-
ute does require the arresting officer to present the accused before the com-
mitting officer within the 72 hour period and the accused to be notified,
within that period, as to when and where the committal hearing is to be
held. In another case involving the same statute, Pennaman v. Walton,6 2

the petitioner sought his release on writ of habeas corpus prior to his trial
for murder, alleging that the sheriff had not taken him before any officer
authorized to hold committal hearings, and that more than 72 hours had
elapsed from the time of his arrest on May 24, 1964. The writ of habeas
corpus issued on June 9. At the hearing on the writ on June 15, the pe-
titioner testified that he had not been taken before a committing officer
until June 11, 1964. The superior court remanded the petitioner to the
custody of the sheriff. On writ of error from that ruling, the Georgia Su-
preme Court, through Presiding justice Head, stated that the Georgia stat-
utes do not impose any penalty upon the arresting officer who fails to take
an arrestee before a committing officer within 72 hours after an arrest
under a warrant, and do not require the release of an accused merely be-
cause no committal hearing is held within 72 hours after arrest. The court
did not condone the conduct of the sheriff but, nevertheless, remanded the
petitioner to custody.

INDICTMENTS

In the case of Nesbit v. State 6 3 the Court of Appeals held that an indict-
ment for abandonment of a minor child was fatally defective and subject
to special demurrer for failing to allege whether the child was legitimate or
illegitimate. In another Court of Appeals decision, Law v. State,6 4 the court
held that when an indictment is drawn in more than one count, each

60. 220 Ga. 269, 138 S.E.2d 311 (1964).
61. GA. CODE ANN. §27-210 (Supp. 1963).
62. 220 Ga. 295, 138 S.E.2d 571 (1964).
63. 111 Ga. App. 274, 141 S.E.2d 603 (1965) .
64. 110 Ga. App. 364, 138 S.E.2d 588 (1964).
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charging a crime of the same degree and same nature, the state is not re-
quired to elect upon which count to try the defendant. There, one count
of the indictment charged the defendant with receiving a stolen automobile
and under a second count he had been charged with possessing a stolen
automobile knowing that the identification number had been altered with
the intent to conceal the identity of the automobile. Xhen the case was
called for trial the defendant had made a motion that the two counts be
severed and the state be required to elect upon which count to try him.
The lower court was correct in denying the motion.

The defendant in Chester v. State65 had been indicted for breaking into
the "Friendship Elementary School . . . wherein valuable goods, wares and
merchandise were stored . . . and having broken and entered said school
as aforesaid, . . . wrongfully, feloniously, fraudulently, and privately . . .
[committing] a larceny therein." The defendant's general demurrer to the
indictment was overruled by the trial court, and he assigned that ruling as
error. The Court of Appeals of Georgia reversed the decision of the lower
court, stating that the indictment was insufficient for failure to allege
ownership, failure to allege that the building was a place of business, and
failure to use descriptive words sufficient to show that it was in fact a place
of business of another. The crime of burglary can be committed with respect
to only those types of buildings specifically enumerated by statute. 66 When
the building is not a "dwelling, mansion, or storehouse,"it must either be
alleged to be a place of business or the descriptive words must be sufficient
to show that the structure is used as the place of business of another.

MOTIONS TO SUPPRESS EVIDENCE

The conviction against the defendant in the case of Green v. State67 was
based on the testimony of a police officer that he had discovered the de-
fendant in possession of a sealed envelope containing money and a bolita
tally sheet and tickets and had obtained an admission from her that they
were hers. The attorney for the defendant moved to suppress the evidence
prior to arraignment an renewed the motion prior to trial. However, no
objection was made to this evidence at the time it was offered in evidence
during the trial. Following conviction, the defendant assigned as error on
appeal the denial of her pre-trial motion to suppress. The Court of Appeals
pointed out that 'Georgia has no rule of procedure comparable to the fed-
eral rule upon which the motion to suppress is based in federal criminal
practice. Accordingly, a ruling by a court denying a pre-trial motion to sup-

65. 110 Ga. App. 733, 140 S.E.2d 52 (1964).
66. Ibid, 140 S.E.2d at 53. The statute under which the defendant had been indicted was

GA. CODE ANN. §26-2401 (1953 Rev.).
67. 110 Ga. App. 346, 138 S.E.2d 589 (1964).
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press evidence, in Georgia, cannot be assigned as error in a subsequent ap-
peal by the convicted defendant. By failing to object to the admission of the
evidence at the trial, the defendant lost his right to raise the question of its
admissibility on writ of error.

DISCOVERY

The Supreme Court of Georgia pointed out in the Blevins68 decision that
in this state there is no rule which requires a prosecuting officer to make
his evidence available to the accused or his counsel before trial. Blevins
had been convicted of murder. Prior to trial he had petitioned the court for
an order granting him the right to inspect (1) statements in possession of
the solicitor general prepared by the State Crime Laboratory, and (2) written
statements of witnesses taken by public officials; and (3) the further right to
both inspect and photograph the clothing of the deceased. The ruling of the
trial court denying the motion was upheld by the Supreme Court on writ of
error following conviction. 9

GRAND AND PETIT JURIES

A section of the Georgia Code 70 disqualifies grand jurors if related by
consanguinity or affinity to any party interested in the result of the case
or matter, within the sixth degree. Before indictment, counsel for the de-
fendant in the Blevins case7l filed a challenge to the array of grand jurors
for the reason that one grand juror on the panel considering the case against
the defendant was a contributor and another was a second cousin of a con-
tributor to a reward fund for any person giving information leading to the
apprehension of the deceased's murderer. The judge directed these two
jurors to leave the grand jury room while the charge against the defendant
was being heard and acted upon. On writ of error to the Supreme Court of
Georgia after conviction, it was said that the two grand jurors involved were
not disqualified from acting on the grand jury, and that the action of the
court in excusing the two jurors could not be presumed to have affected
the finding of the remainder of the grand jurors.

After indictment, Blevins' attorney filed a motion to quash on the ground
that the grand jurors who returned the indictment had not been drawn for
service in open court as required by law.7 2 On writ of error the Georgia
Supreme Court ruled that this challenge to the array came too late in the
proceedings and therefore the trial court had not erred in striking it. It
should have been made before the return of the indictment. The defendant

68. Blevins v. State, 220 Ga. 720, 141 S.E.2d 426 (1965).
69. Ibid.
70. GA. CODE ANN. §59-212 (1935).
71. Supra n. 68.
72. This motion was based upon GA. CODE ANN. §59-203 (1935).
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also challenged the array of traverse jurors when they were put on him on
the ground that their names had not been drawn in open court. 73 There
was no denial of this allegation, but the challenge was stricken by the trial
court on oral motion of the solicitor general. On writ of error, it was held
that this challenge by the defendant was timely and proper and should have
been sustained. Blevins' conviction was therefore reversed and he was granted
a new trial.

The defendant in Allen v. State74 was charged with assault with intent to
commit murder. He filed a motion to quash the indictment and a challenge
to the array of traverse jurors alleging that Negroes were systematically ex-
cluded from service as jurors in the county. The case at bar presented a
novel question in that the defendant was a Caucasian claiming that he
was being prejudiced by the exclusion of Negroes from jury duty. He was a
civil rights worker engaged in voter registration among Negroes. In the
motion it was alleged that 46.42% of the population of voting age in Sum-
ter County were Negroes and that, of the total number of taxpayers in the
county, 27% were Negroes. It was further alleged that all names on the
current jury list were those of white persons; that the tax digest from which
the names of prospective grand and traverse jurors were drawn was segre-
gated in that the names of Negroes were grouped separately from whites;
and that for over forty years the jury commissioners of the county had
failed to select any Negroes for jury duty on either grand or traverse juries.
The trial court overruled the motion as a matter of law. On writ of error
from the denial of the motion the Court of Appeals reversed the trial court's
ruling. The motion on its face showed a systematic exclusion of Negroes
from jury duty, and the defendant should have been allowed to present
evidence in support of the allegations made in the motion. The court,
speaking through Judge Hall, pointed out that juries should be drawn from
a cross-section of the community and said that "[A]ny system that results
in the consistent selection of jurors from a group or portion only of those
available for service, in that office, rather than from those available with-
out discrimination, does not accord to any defendant the type of jury to
which the law entitles him." Furthermore:

[W]e cannot say as a matter of law that this defendant, who
was active in voter registration among Negroes, was not a member
of a group systematically excluded in selecting the grand and tra-
verse juries. ...

Were it necessary for defendant to show prejudice, judicial notice
might be taken that where prejudice exists against the advocacy
of the Negro's full privileges and duties of citizenship, a white
person active in promoting Negro causes would be the object of as

73. See GA. CODE ANN. §59-701 (1935).
74. 110 Ga. App. 56, 137 S.E.2d 711 (1964).
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strong adverse prejudice as would a Negro engaged in such activi-
ties, and perhaps stronger. . . .75

SEQUESTRATION OF WITNESSES

On writ of error from a murder conviction, the defendant in Dye v.
State76 complained that the deceased's widow, a state's witness, should not
have been allowed to remain in the court room during the trial and the
examination of other witnesses after the rule had been invoked and witnesses
sequestered by the court, and should not have been allowed to testify. The
Georgia Supreme Court pointed out that, within the discretion of the trial
court, one or more witnesses may remain to assist counsel in the trial of the
case. 77 In this case, since the particular witness had been present during the
fatal altercation, she was in a position to assist in the prosecution and the
trial judge had not abused his discretion in allowing her to remain in the
courtroom, and her presence during the trial did not disqualify her as a
witness.

At a trial for selling beer without a license, the defendant had invoked
the sequestration-of-witnesses rule. Two county policemen scheduled to
testify were allowed to remain in the courtroom. The defense attorney ob-
jected to their remaining but the the court said, "They are officers of the
court. I will permit them to remain in the courtroom."78 The two police-
men remained in the courtroom and both testified after hearing the testi-
mony of the witness who was the purchaser of the beer. The defendant was
convicted, but her conviction was reversed by the Court of Appeals. 79 That
court stated that a defendant invoking the sequestration rule has an absolute
right to have the state's witnesses excluded from the courtroom and that
failure to exclude them is error unless an exception to the rule is invoked
and supported by the record. In this case there was no valid reason for al-
lowing the policemen to remain in the courtroom. Although the sheriff
and his deputies may be considered officers of the court and allowed to re-
main if needed, county policemen are not officers of the court. Furthermore,
in this case, the solicitor never indicated to the court that these witnesses
were needed either to assist him in presenting the case or to prevent the
defendant's escape.

In Shelton v. State,80 the Supreme Court of Georgia answered a question

75. Id. at 62, 137 S.E.2d at 715.
76. 220 Ga. 113, 137 S.E.2d 465 (1964).
77. See GA. CODE ANN. §38-1703 (1954 Rev.), which gives the trial court some discre-

tion to allow witnesses to remain in the courtroom when necessary, even after the
rule has been invoked.

78. Head v. State, 111 Ga. App. 14, 140 S.E.2d 291, 292 (1965).
79. Head v. State, 111 Ga. App. 14, 140 S.E.2d 291 (1965).
80. 220 Ga. 610, 140 S.E.2d 839 (1965). After receiving the answer to its certified ques-

tion, the Georgia Court of Appeals reversed, in an opinion reported at III Ga. App.
351, 141 S.E.2d 776 (1965).
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certified to it by the Court of Appeals, stating that where a trial court, at
the request of the defendant, has invoked the rule of sequestration of wit-
nesses and required all witnesses to be examined out of the hearing of each
other, and the defendant thereafter seeks to call as a witness a person who
has remained in the courtroom as a spectator, the testimony of such witness
is admissible over objection of the state. Upon receiving this answer to its
certified question, the Court of Appeals reversed Shelton's conviction. It
was held that the trial court had erred in excluding from testifying a witness
who had remained in the courtroom during the progress of the trial after
the rule had been invoked where the witness' expected testimony, as set forth
in the defendant's amended motion for new trial, showed that some parts
were admissible and relevant.

PRESENCE OF THE DEFENDANT

In the case of Seay v. State,s ' a colloquy took place between the jury and
the trial judge after the case had been submitted to the jury for deliberation.
This colloquy took place in the presence of the counsel for the accused but
in the absence of the defendant. The defendant had not been absent volun-
tarily and had not waived his right to be present. Immediately after the col-
loquy, the attorney for the defendant made a motion for mistrial on the
ground that the defendant's constitutional right to be present had been
abridged. The motion was denied, but the Court of Appeals reversed the
defendant's conviction, saying that he had an absolute right to be present
during the entire trial, including the colloquy between the judge and
jury, even though he had no right to be present in the jury room during
the deliberation of the jury.

RIGHT TO COUNSEL

In Balkcom v. Vickers,8 2 Vickers had been convicted of burglary upon
a plea of guilty made in 1959. He subsequently sought habeas corpus relief,
claiming that the court had failed to provide counsel for him and had failed
to advise him of his right to counsel. At the hearing on the petition for
habeas corpus, the evidence showed that the defendant had not asked the
court for counsel and the defendant testified that counsel had not been
offered to him by the court. The hearing tribunal ruled in the petitioner's
favor, and this ruling was upheld by the Georgia Supreme Court, which
stated that the evidence at the hearing was sufficient to support the ruling
of the habeas corpus court. The decision is authority for the proposition
that failure by the trial court to provide counsel and failure to advise the

81. 111 Ga. App. 22, 140 S.E.2d 283 (1965).
82. 220 Ga. 345, 138 S.E.2d 868 (1964).
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defendant of his right to counsel prior to acceptance of a guilty plea in a
serious criminal case entitles the defendant, after conviction, to relief by
habeas corpus.

The Court of Appeals has held, in Blake v. State,8 3 that in Georgia the
preliminary hearing or committal hearing stage of the criminal proceeding
is not an inherently critical state at which counsel must in every instance
be appointed. There the defendant was charged with burglary. He entered
a plea of guilty at his commitment hearing, but the plea was not introduced
againt him in evidence at the trial. He was represented by counsel at his
trial. Under such circumstances the defendant could not be said to have
been denied his constitutional right to counsel.

In lay 1964, the United States Supreme Court extended the right-to-
counsel guarantee of the sixth amendment to the indictment stage of the
criminal proceeding in the case of Massiah v. United States.8 4 There it was
held that statements surreptitiously obtained from the accused by use of
undercover government agents after the accused had been indicted and in
the absence of his counsel were inadmissible against him at his trial. On
June 22, 1964, the Supreme Court, in the controversial decision of Escobedo
v. Illinois,S5 extended the right to counsel to the arrest stage of the criminal
proceeding. The Court held that where (1) an investigation of a crime is
no longer a general inquiry into an unsolved crime but has begun to focus
on a particular suspect; (2) the suspect has been taken into police custody;
(3) the police carry out a process of interrogation that lends itself to

eliciting incriminating statements; (4) the suspect has requested and been
denied an opportunity to consult with his lawyer; and (5) the police have
not effectively warned him of his absolute constitutional right to remain
silent, the accused has been denied his right to counsel, and no statement
elicited by the police during the interrogation may be subsequently used
against him in a criminal trial.

The accused in Dukes v. States6 had agreed to meet her divorced husband
after working hours in a parking lot to obtain support money for their
three children. His purpose, according to her, was to renew cohabitation
with her. Following an argument, the defendant shot the deceased with a
pistol from the glove compartment of her car. She was arrested, taken to the
police station and booked "Loiter and hold" and then taken to the city
stockade. She attempted one phone call but there was no answer. Thereafter
she asked that her lawyer be sent for but the request was refused. The at-
torney in question, apparently contacted by the family, came to the stock-
ade but was refused admittance. No warrant for her arrest was ever taken

83. 109 Ga. App. 636, 137 S.E.2d 49 (1964).
84. 377 U.S. 201 (1964).
85. 378 U.S. 478 (1964).
86. 109 Ga. App. 825, 137 S.E.2d 532 (1964).
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out, and she was never taken before a committing magistrate. The defendant
made no admissions to the police except for statements made at the time
of her arrest while at the scene of the crime. The defendant was convicted of
manslaughter and on writ of error one of the questions discussed was
whether her admissions should have been used against her, considering the
fact that she had not had counsel at the time they were made. The Court of
Appeals held that her statements were admissible. Since they were made at
the scene of the crime, immediately after the killing, they were not "tainted
by the overtone of coercion incident to prolonged illegal detention .... 87

The police had flagrantly violated the law by booking the defendant for an
inconsequential misdemeanor, illegally detaining her, and preventing her
from seeing her attorney, but in this case these illegalities had no bearing
on the voluntariness of the statements made, and she could not be said to
have been denied her right to counsel. The opinion of the court was handed
down on June 18, 1964, four days prior to the decision of the United States
Supreme Court in Escobedo. Whether Escobedo would apply to the Dukes
situation is a matter of conjecture. The Court, in Escobedo, was concerned
with a confession obtained through an interrogation process at the police
station, while the statements made by the defendant in Dukes were apparent-
ly spontaneously given at the scene of the crime, immediately after it had
been committed.

The Georgia Supreme Court has said that the most critical period in a
death case exists from the time of sentence to its ultimate execution, and
that it is then that counsel is most needed. In that case, Sims v. Balkcom,88

the attorney appointed for the defendant had withdrawn after conviction
and sentencing without notice to the defendant, and had filed no motion for
new trial. The defendant had not been advised of his right to appeal, no
appeal had been taken, and his right to appeal had been lost. The court
stated that under the circumstances the appointed trial attorney should
have considered it his professional duty to remain in the case following sen-
tencing. Upon a petition for writ of habeas corpus, the defendant's con-
viction was reversed and a new trial granted.

TESTIMONY, INTRODUCTION OF EVIDENCE, AND OBJECTIONS THERETO

The defendant in Pittman v. States9 was convicted in the city court of
Athens of the offense of operating a motor vehicle while under the influence
of liquor. After the accident, which resulted in the charge against the de-
fendant, the defendant volunteered to take a blood test. A county police-
man took the defendant to the county general hospital for the test, and that

87. Id. at 829, 137 S.E.2d at 535.
88. 220 Ga. 7, 136 S.E.2d 766 (1964).
89. 110 Ga. App. 625, 139 S.E.2d 507 (1964).
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policeman was present when the sample was taken. The blood was then sent
to the Crime Laboratory of the State of Georgia. The trial court admitted
in evidence a document from the State Crime Laboratory showing that a
sample of Pittman's blood had been received from a Dr. Clay in Athens and
that the results of the testing of the sample showed "0/15% Ethyl Alcohol."
A state patrolman who had evidently been present at the investigation of
the accident testified that this was a report received by the Georgia State
Patrol, and that he had never seen the blood sample himself. The county
policeman who had taken the defendant to the hospital testified at the
trial that the defendant submitted to the blood test voluntarily, and that he
(the policeman) had been present during the taking of the blood sample.

The Court of Appeals reversed Pittman's conviction. Evidence of a chemi-
cal analysis for alcoholic content in blood is admissible, said the court,
speaking through Judge Hall, provided that the reliability of the pro-
cedures used in obtaining and analyzing the blood is adequately shown.
When a substance analyzed has passed through several hands, its chain of
custody at all times must be accounted for, and the evidence must not leave
to conjecture what has happened to it between the taking and the analysis.
The evidence that was presented in this case did not establish the identity
of the defendant's blood as that analyzed by the chemist who made the re-
port introduced in evidence. It didn't show by whom the blood sample was
taken, how the container was labeled, by whom or by what means it was
transmitted to the laboratory, or when and by whom it was received. The
court also pointed out that the legislature apparently intended that the
statutory presumptions from the alcohol content of a person's blood should
not arise except when a defendant has demanded a blood test and one has
been made pursuant to the statute by a specialist, designated by the Director
of Public Safety available in the county of the defendant's confinement. 90

In this case, the evidence did not show that the blood test had been per-
formed by such specialist; therefore, the statutory presumption of intoxica-
tion could not arise. The court indicated that when a blood test is per-
formed by someone other than a specialist designated by statute, the results
can be used in evidence against a defendant, but in such case the statutory
presumptions cannot be relied upon by the prosecution, and evidence of in-
toxication or non-intoxication must necessarily be established by expert testi-
mony. In this case the prosecution had presented no expert testimony, and
the conviction, therefore, could not be sustained.

In the case of Cherry v. State,91 the defendant brought error from a
conviction for robbery. At the trial a police officer had testified that he had
seen the defendant in court on three previous occasions. This statement was

90. See GA. CODE ANN. §68-1625 (b) (1957 Rev.).
91. 220 Ga. 695, 141 S.E.2d 412 (1965).
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objected to on the ground that it put the defendant's character in issue.
The Supreme Court of Georgia stated that such testimony did not tend to
reflect upon the character of the accused or raise any issue in regard to his
character, saying that "no inference derogatory of one's reputation or char-
acter can be drawn from the mere proof that he has occasionally been seen
in court."9 2

The defendant in Thurmond v. State9 3 was convicted of murder. At the
trial a medical doctor had testified that the cause of death was a bullet
wound in the heart and lungs of the deceased. Over objection this doctor
had testified, further, that after examining the bullet wounds, he opened
the abdomen of the deceased and found that the uterus was enlarged, that
the deceased had been pregnant at the time of death, and appeared to be
approximately 6V months along in development. As his reason for the
objection, the defense attorney stated that the defendant was not charged
with the murder of the unborn child and that evidence of a crime other
than that for which the defendant is on trial is inadmissible and highly
prejudicial. The Supreme Court of Georgia, on writ of error, stated the
general rule to be that evidence of the commission of a crime other than
the one charged is not admissible, but pointed out that this rule is subject
to certain exceptions, such as when the extraneous crime forms part of the
res gestae or is one of a system of mutually dependent crimes, or is evi-
dence of guilty knowledge. In this case, the testimony of the doctor was
admissible as part of the res gestae and to show the animus of the defendant.
The defendant, although married to a woman other than the deceased, had
been seen out with the deceased a number of times on Saturday nights, and
the baby had apparently been his.

In Dye v. State,94 the defendant was convicted of murder after two previ-
ous trials for the same crime had been infected with error and had required
retrials. In his previous trials, he had recounted the details of his altercation
with the deceased, indicating that the deceased had shot the defendant with-
out the slightest provocation or justification. At the third trial, however,
the defendant testified that he could not remember the details of the al-
tercation. Transcripts of his statements made at the two previous trials were
introduced in evidence over objection. The Supreme Court of Georgia held
that the transcripts had been properly admitted to allow the jury to con-
sider whether the defendant could or could not remember the details of the
altercation.

In the case of Young v. State,95 the solicitor general used a prior written
statement to impeach one of his own witnesses who surprised him by con-

92. Ibid., 141 S.E.2d 412-13.
93. Supra n. 32.
94. Supra n. 75.
95. 220 Ga. 75, 137 S.E.2d 34 (1964).
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tradicting her prior written statement in her testimony at the trial. The
solicitor general then tendered the written statement in evidence. Defense
counsel said, "I don't mind it going in but at the same time I doubt whether
it's admissible. In the first place, it is not impeaching in its character, she
is his witness, you are impeaching your own witness." 96 The court allowed
the statement in evidence, and on writ of error the defendant argued that
its admission constituted reversible error. The Supreme Court of Georgia
did not consider the statement of the defense attorney as an objection, and
held that by failing to object in specific terms and by failing to move that
the statement be ruled out of evidence after it had been admitted, the de-
fendant failed to preserve the question of its admissibility for appellate re-
view.

CORROBORATION OF TESTIMONY OF ACCOMPLICE

The case against the defendants for larceny of an automobile in Patterson
v. State97 was based almost entirely upon the testimony of an accomplice.
The accomplice testified that he and the defendants stole a car, left it near
a church, got a truck, returned to the church and stripped the car, and
then went to a garage where they sold the automobile parts and divided
the proceeds. Corroborative evidence showed only that: (1) an automobile
was stolen; (2) the accomplice was seen in the vicinity of the church with
unidentified parties; and (3) the defendants, together with the accomplice,
stopped at the gas station the morning following the commission of the
crime and several hours later each had a $20 bill. The Georgia Court of
Appeals pointed out that the testimony of an accomplice is insufficient to
convict unless corroborated. The corroborating evidence must in and of it-
self, independently of the testimony of the accomplice, connect the defendant
on trial with the commission of the crime and tend to show his guilt. In
this particular case, the independent evidence was not sufficient to connect
the defendants with the crime, and their convictions were reversed.

UNSWORN STATEMENTS BY DEFENDANTS

The Court of Appeals certified to the Georgia Supreme Court the ques-
tion of whether a trial court may deny to the defendant the privilege of
being interrogated by his own counsel during the making of an unsworn
statement when the defendant has elected to make an unsworn statement
in defense, rather than the option provided by statute to be sworn and ex-
amined by counsel as any other witness. The answer of the Supreme Court,
in Williams v. State,98 was in the affirmative. It was said that the statutory

96. Id. at 77, 137 S.E.2d at 35.
97. 109 Ga. App. 582, 137 S.E.2d 74 (1964)
98. 220 Ga. 766, 141 S.E.2d 436 (1965). See Comment, 16 MERCER L. REV. 441 (1965).

1965]



MERCER LAW REVIEW

amendment enacted by the General Assembly subsequent to the Ferguson
case, 99 giving defendants the option of (1) making a sworn statement or
(2) making an unsworn statement without being subjected to cross-exami-
nation did not alter the power of trial judges, upon choice of the unsworn
statement option, to deny to defendants the privilege of being interrogated
by their own counsel. According to the decision, the purpose of the statu-
tory amendment was to afford defendants the opportunity to give sworn
testimony, at their option, but not to change the previously existing Georgia
rules and practices regarding the giving of the unsworn statement.

In Pickler v. State,100 the court charged the jury as follows:

[T]he defendant has a right to make a statement if he sees fit to
do so. That statement shall not be under oath and the jury trying
the case shall give such weight and credit to it as they think it is
entitled to receive .... In the alternative the defendant shall have
the right to announce in open court that he desires to be sworn
and if sworn he shall be examined and cross examined as any other
witness....

The defendant chose to give a sworn statement. On writ of error to the
Georgia Supreme Court following conviction the defendant complained
that the instruction given was improper. The court agreed and reversed his
conviction, pointing out that there is a difference in the grade of proof be-
tween a sworn and unsworn statement and that the instruction given in this
case did not make clear that a sworn statement is ordinarily entitled to
more credit and weight than an unsworn statement.

MOTIONS FOR MISTRIAL

The Court of Appeals stated in Mach v. State'01 that when a motion for
mistrial is made and the trial court instructs the jury not to consider the
alleged error upon which the motion was based, counsel for the defendant
should request further instructions and renew his motion for mistrial if he

99. Ferguson v. Georgia, 365 U.S. 570 (1961). At the time of that decision, Georgia
had a statute allowing a criminal defendant to make an unsworn statement to the
jury, GA. CODE ANN. §38-415 (1954 Rev.), which did not subject him to cross-examina-
tion, but a defendant in a criminal case was not allowed to testify under oath in his
own behalf at his trial, GA. CODE ANN. §38-416 (1954 Rev.). The trial court had
not allowed Ferguson's counsel to question him to elicit his unsworn statement.
The United States Supreme Court held that, considering the fact that the defendant
was incompetent under statute to testify under oath, the trial court's refusal to allow
defense counsel to elicit the defendant's unsworn statement constituted a denial
of due process under the fourteenth amendment of the Constitution. Subsequent to
this decision, the Georgia General Assembly amended GA. CODE ANN. §§38415 and
38-416 (1954 Rev.) to allow criminal defendants the option of giving an unsworn
statement as under the prior procedure, or sworn testimony tinder oath as in the
case of any other witness. The amending act was GA. LAWS, 1962, pp. 133, 135. See
GA. CODE ANN. §§38-415 and 38-416 (Supp. 1963).

100. 220 Ga. 224, 138 S.E.2d 171 (1964).
101. 111 Ga. App. 423, 142 S.E.2d 87 (1965).
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is not satisfied with the court's instructions or believes that the error is so
harmful as to be incurable. If he fails to do so, he fails to preserve the de-
nial of his motion for mistrial for review on subsequent writ of error.

ARGUMENTS OF COUNSEL AND CONDUCT OF THE COURT

In Brown v. State, 0 2 in a trial for assault with intent to commit murder,
the prosecutor in his closing argument to the jury made several remarks
directed toward the prejudices of the jurors against Negroes. (The de-
fendant was evidently a Negro.) The trial court overruled a motion for
mistrial made by the defendant's attorney and did not instruct the jury to
ignore the remarks rior the prosecuting attorney to confine his remarks to
the evidence. Included in the record before the Georgia Court of Appeals
was a written statement by the trial judge stating that during the final
argument by the prosecutor he had been busy drafting instructions to the
jury and had not heard the remarks complained of by the defendant in
his motion for mistrial. The Court of Appeals reversed Brown's conviction,
saying that the trial court should not have overruled the motion for mistrial
without first attempting to ascertain the nature of the remarks complained
of. It was pointed out that a trial court has a duty on its own motion to
prevent argument to the jury calculated to evoke prejudice against the
opposite party.103

READING LAW TO THE JURY

The defendant in Jackson v. State 0 4 alleged as error the refusal of the
trial court to grant a motion for mistrial on the ground that the solicitor
general had read certain prejudicial excerpts from a decision of the Georgia
Supreme Court to the jury. The passage objected to was taken from Eber-
hart v. State105 and read, in part, as follows: "We have, however, no sym-
pathy with that sickly sentimentality that springs into action whenever a
criminal is at length about to suffer for crime ...... The court held that
the reading of this portion of the Eberhart opinion to the jury was not
error.

INSTRUCTIONS TO THE JURY

Since an admission does not admit the entire main fact sought to be
proved by the prosecution, it is considered circumstantial evidence. In the
case of Harvey v. State,0 6 the evidence against the defendant consisted of
an admission and other circumstantial evidence. The defendant failed to

102. 110 Ga. App. 401, 138 S.E.2d 741 (1964).
103. See GA. CODE ANN. §81-1009 (1956 Rev.).
104. 219 Ga. 819, 136 S.E.2d 375 (1964).
105. 47 Ga. 598, 610 (1873).
106. 111 Ga. App. 279, 141 S.E.2d 604 (1965).
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request a charge on circumstantial evidence and the court failed to give
such a charge. On writ of error, the Georgia Court of Appeals reversed the
conviction, stating that where all the evidence connecting the defendant
with a crime is circumstantial, the court must instruct the jury with respect
to circumstantial evidence, even in the absence of a request for such charge
by the defendant. 107

In the case of Smith v. State, 08 the Georgia Court of Appeals held that
where a defendant went out of town a year after the date of the alleged
crime, seven months after being questioned about the crime, and at a time
when it was not shown that he knew of the indictment returned against him,
a charge of "flight" was not authorized by the evidence. According to the
defendant's unsworn statement in Trimble v. State,i0 9 the defendant had
found his common-law wife lying on a bed with a woman known to be a
lesbian and with whom he had previously heard his wife had been "fooling
around." Upon being asked to leave, she began kissing, embracing and ca-
ressing his wife. He said, further, that "something came over him," and he
shot the rifle but that it was an accident that he shot and killed the de-
ceased. The Supreme Court of Georgia reversed his conviction for murder
for the reason that the trial court should have granted the defendant's
written request for an instruction on voluntary manslaughter. The evidence
and statement of the defendant made it a jury question whether the chain
of circumstances and conduct was sufficient to engender irresistible pas-
sion. 10

BILLS OF EXCEPTION

In Fair v. State,"' the defendant was indicted under two indictments,
one charging him with manufacturing liquor and the other with possessing
non-tax-paid liquor. In Pickens v. State,1 2 the defendant was indicted under
three separate indictments for burglary. In each case the indictments were
consolidated for trial but separate verdicts of guilty were rendered on each
indictment. Thereafter, in each instance, defense counsel filed a single mo-
tion for new trial, which was overruled, and each attorney sought, by one
bill of exceptions, to have all convictions set aside by the Court of Appeals.
That court, however, held that it was without jurisdiction to consider cases
brought before it under such circumstances. The Supreme Court of Georgia,

107. See GA. CODE ANN. §38-109 (1954 Rev.), regarding the sufficiency of circumstantial
evidence in a criminal prosecution.

108. 110 Ga. App. 764, 140 S.E.2d 112 (1964).
109. 220 Ga. 229, 138 S.E.2d 274 (1964).
110. See GA. CODE ANN. §26-1007 (1953 Rev.) concerning voluntary manslaughter.
111. 109 Ga. App. 746, 137 S.E.2d 378 (1964).
112. 109 Ga. App. 747, 137 S.E.2d 404 (1964).
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however, on certiorari to the Court of Appeals, reversed in both cases, hold-
ing that the intent of the court in formulating the rule regarding joint bills
of exception had been to allow joint bills of exception where two cases have
been consolidated for trial"1 3 On remand to the Court of Appeals, that
court ruled that the trial courts had been without jurisdiction to entertain
single motions for new trial complaining of the convictions under multiple
indictments. The convictions in the two cases were affirmed, and the Court
of Appeals stated that the motion for new trial should have been dismissed
by the trial court.11 4 Certiorari was granted by the Supreme Court of Geor-
gia in both cases, and, in March 1965, that court held that a single motion
for new trial complaining of multiple convictions in criminal cases tried
together is proper. The convictions in both cases were reversed. 115

In Mitchell v. State,"6 the defendant's motion for new trial was overruled
on October 21, 1964. A bill of exceptions, assigning error on the order, was
tendered to the trial judge on Monday, November 23, apparently on the
belief that the last day for tendering the bill of exceptions fell on November
21, which was a Saturday, and that the plaintiff in error therefore had until
the following Monday in which to tender the bill of exceptions to the trial
judge.' 17 The last day fell on Friday, November 20th, however, and there-
fore the Court of Appeals held that the bill of exceptions was filed too late
and the writ of error was dismissed.

POST-CONVICTION HABEAS CORPUS PROCEEDINGS

The Supreme Court of Georgia held, in Balkcom v. Craton,"18 that, after
determining that the detention of the petitioner was legal pursuant to at
least one of several sentences being concurrently served by the prisoner, a
habeas corpus hearing court was without authority to hold any of the other
sentences void. In a habeas corpus proceeding, the petitioner alleged in his
application for relief that he had not had counsel and had not been advised
of his right to have counsel at the time he had pleaded guilty to a felony.
At the hearing of his petition, he so testified, and in response the state in-
troduced an affidavit of the solicitor general stating that the accused had
been advised of his right to counsel and that he had not wanted an at-
torney at the time the plea was entered. Counsel for petitioner objected to
the introduction of the affidavit on the grounds that it constituted hearsay

113. 220 Ga. 326, 138 S.E.2d 653 (1964).
114. 110 Ga. App. 643, 139 S.E.2d 411 (1964) ; 110 Ga. App. 643, 139 S.E.2d 412 (1964).
115. 220 Ga. 750, 141 S.E.2d 431 (1965). Since that decision, the Court of Appeals of

Georgia has affirmed the conviction in the Fair case, 111 Ga. App. 573, 142 S.E.2d
335 (1965), but reversed in Pickens, 111 Ga. App. 574, 142 S.E.2d 427 (1965).

116. 111 Ga. App. 11, 140 S.E.2d 290 (1965).
117. See GA. CODE ANN. §102-102 (Supp. 1963).
118. 220 Ga. 216, 138 S.E.2d 163 (1964).
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and denied the defendant the right of cross-examination. The Georgia Su-
preme Court, in Hunsucker v. Balkcom,119 held that the hearing court had
erred in admitting the affidavit over objection. The order remanding
the prisoner was reversed.

CONCLUSION

The most significant conclusion that can be made from the survey of
cases decided by the Georgia Supreme Court and Court of Appeals during
1964-65 is that an extremely high percentage of appeals to those courts re-
sulted in reversals in favor of defendants or prisoners. According to the
writer's count, each of the Georgia appellate courts reversed in the de-
fendant's favor in approximately forty-two to forty-three percent of the cases
decided by them, including appeals from habeas corpus rulings.

119. 220 Ga. 73, 137 S.E.2d 43 (1964).


