
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

A special session of the General Assembly was called in May, 1964, to
consider the new state constitution drafted by the Constitution Revision
Commission established in 1963. After extensive debate and revision, the
General Assembly approved a new constitution and provided for its submis-
sion to a vote of the people for ratification or rejection in the next general
election. But this was never done. The United States District Court for
the Northern District of Georgia, in an order' of June 30, 1964, enjoined the
Secretary of State "from placing on the ballot to be used in the General
Election to be held on November 3, 1964, or at any subsequent election un-
til the General Assembly is reapportioned in accordance with constitutional
standards, the question whether a constitutional amendment purporting to
amend the present state constitution by substituting an entirely new con-
stitution therefor shall be adopted." This order was vacated by the United
States Supreme Court on January 18, 1965,2 but the order of the higher
court at that date left the proposed new constitution as dead as a doornail.
No interest in resurrecting the document was shown at the General As-
sembly during its regular session in 1965.

The June 30, 1964, order of the district court banning the vote on the
new constitution contained this clause: "provided, however, nothing in this
order shall prevent the submission of amendments to the Constitution of
the State of Georgia which are separate as to the subject matter ..... 3 And
in the general election of November 3, 1964, twelve general amendments and
seventy-six local amendments to the Constitution of Georgia were ratified.
This brings the total number of amendments to the Constitution of 1945 to
470, making it one of the most amended documents. 4 It would be impracti-
cal to even summarize here the provisions of the eighty-eight constitutional
amendments ratified in 1964. The titles of the twelve amendments of general
application are as follows: (1) Consolidation and Division of Counties;5
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1. A copy of this order may be found in the appendix to the opinion by Justice Goldberg
in Fortson v. Toombs, 379 U.S. 621 (1965).

2. Fortson v. Toombs, supra n. 1.
3. Id. at 640.
4. A Table of Amendments to the 1945 Constitution of Georgia, listing the amendments

by article and section, was published by the Institute of Law and Government of the
University of Georgia in 1963. A tabulation by counties of the vote on constitutional
amendments in 1964 can be obtained from Ben W. Fortson, Secretary of State.

5. GA. LAWS, 1963, p. 667.
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(2) Continuity of State Government; 6 (3) Homestead Exemptions for
Disabled Veterans; 7 (4) Homestead Exemptions for Persons Sixty-Five
Years of Age;8 (5) Medical Scholarships; 9 (6) Motor Vehicle Taxation; 10

(7) Public Transportation, Atlanta Area;" (8) Scholarships for Dental
Students; 12 (9) State Highway Board;' 3 (10) State Scholarship Commis-
sion; 14 (11) Student Loans; 15 (12) Workman's Compensation for School

Personnel.' 6

The need of putting an end to the flood of local amendments with which
the constitution is cluttered is generally recognized. A study of these amend-
ments shows that most of them are amendments to a few sections of the con-
stitution. For example, article VIII, section 2, paragraph 1 dealing with the
composition of the County Board of Education has been amended more than
eighty times. As originally adopted, the Constitution of 1945 provided that
the five-member county board of education should be appointed by the
grand jury and that the county school superintendent should be elected by
popular vote. By local constitutional amendments, in approximately one-
third of the counties the board of education is now elected by popular vote,
and a substantial number of counties now have their school superintendent
appointed by the board of education. Uniformity in the method of selecting
these county officials is not essential. We could avoid the mounting number
of local amendments on the subject by inserting the phrase "unless other-
wise provided by statute," making the general constitutional provision read:
"Unless otherwise provided by statute, the grand jury of each county shall
select from the citizens of their respective counties five free-holders, who
shall constitute the county board of education." A half dozen technical
amendments of this nature would put an end to the greater part of the
hundreds of local amendments.' 7

The federal court having held the provisions of the Constitution of Geor-
gia governing the composition of the General Assembly to be void, the
General Assembly of 1965 proceeded to reapportion the House of Repre-
sentatives. (The Senate had been reapportioned in 1962.) Following further
hearings, on April 1, 1965, the district court found that the apportionment
in both the House and Senate "continues to violate the equal protection

6. GA. LAWS, 1963, p. 703.
7. GA. LAWS, 1964, p. 1027.
8. GA. LAWS, 1964, p. 1093.
9. GA. LAws, 1964, p. 944.

10. GA. LAWS, 1963, p. 663.
11. GA. LAWS, 1964, p. 1008.
12. GA. LAWS, 1963, p. 695.
13. GA. LAWS, 1963, p. 665.
14. GA. LAWS, 1964, p. 1000.
15. GA. LAWS, 1964, p. 1015.
16. GA. LAWS, 1964, p. 1011.
17. Specific proposals for these technical amendments are given in Amendments to the

Constitution of Georgia, 25 GA. B. J. 359-66 (1963).
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clause of the Fourteenth Amendment and must be corrected." But noting
that Georgia has been "inordinately involved in apportionment since the
fall of 1962," the court decided "to withhold further action in the case until
the end of the 1967-68 regular session of the General Assembly, or May 1,
1968, whichever may be the earlier."' 8

Constitutional developments in Georgia during the past year, as indicated
by the introductory paragraphs, provide the raw materials for extensive
discussion of a number of broad subjects such as the proper role of the ju-
diciary and the merits of reapportionment by statute; but leaving aside
broad philosophical inquiry, this article is confined primarily to develop-
ments growing out of judicial construction in specific cases.

COURTS

A number of cases decided during the year are helpful in clarifying the
jurisdiction of the state courts. One dealt with the justice of the peace;
another with the court of ordinary; and several with the division of appel-
late jurisdiction between the Court of Appeals and the Supreme Court.
The reports through the years are strewn with cases in which lawyers have
erred in filing for review in the Supreme Court cases that should have been
filed in the Court of Appeals. The complexity of this subject is illustrated
by cases of the past year in which the Court of Appeals itself erred in trans-
ferring cases to the Supreme Court.

Sizemore v. Coker 9 held void GA. CODE section 72-201 (1933) which
conferred upon justice of the peace courts authority to abate a nui-
sance. This code section dates from 1833. At the time it was enacted, the
General Assembly had full discretion in defining the jurisdiction of justices
of the peace; but the scope of this jurisdiction is now defined by the con-
stitution, in a way incompatible with the act of 1833.

Castleberry v. Horne20 is helpful in defining the jurisdiction of courts of
ordinary. The facts were these: A testator left certain real estate to his wife
for life, with remainder to his nieces and nephews. The will provided, how-
ever, that in case the widow were in dire need, she could apply to the court
of ordinary of Sumter County for the sale of the property and that upon
proper showing of this dire need, that court could authorize the sale of the
real estate. The Supreme Court found nothing in the Constitution or laws
of Georgia to authorize a court of ordinary to exercise the power of passing
upon dire need as called for in the will in question.

City of Atlanta v. Donald2' is an addition to the long line of cases holding

18. Toombs v. Fortson, 241 F. Supp. 65, 71 (N.D. Ga. 1965).
19. 220 Ga. 773, 141 S.E.2d 891 (1965).
20. 220 Ga. 691, 141 S.E.2d 394 (1965).
21. 220 Ga. 98, 137 S.E.2d 294 (1964).
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that the application of a provision of the constitution to a given set of facts
does not involve the "construction" of the constitution so as to give the
Supreme Court appellate review. In line with precedent, this case was trans-
ferred to the Court of Appeals. It was a suit for damages by a property own-
er against the City of Atlanta, as owner of the Atlanta Municipal Airport,
based on the taking or damaging of the property by the operation of jet air-
craft. Year after year leading lawyers of the Georgia Bar make the mistake
of assuming that the clause in article VI, section 2, paragraph 4 of the
Ge6rgia Constitution that gives the Supreme Court jurisdiction "in all cases
that involve the construction of the constitution" is a meaningful clause,
when in practice it is a dead letter. Since as presently written and applied
it serves only as a stumbling block to lawyers, a good case can be made for
amending the constitution by deleting the clause, or by rewriting it in terms
that could be applied in practice.

Brosnan v. Undercofler22 held that "rules" promulgated by the State Reve-
nue Commission, under statutory authority, are not "laws" of the state with-
in the meaning of the constitutional provision giving the Supreme Court
appellate jurisdiction "in all cases in which the constitutionality of any law
of the State . . . is drawn in question."23 The decision was in line with
numerous precedents.

City of Columbus v. Atlanta Cigar Co.2 4 is an example of the transfer
of a case by the Court of Appeals to the Supreme Court, and a transfer back
to the Court of Appeals. The factual situation was as follows: the cigar
company petitioned for a declaratory judgment that a city ordinance pur-
porting to levy a tax on tobacco products was void. It further petitioned
that "the defendant . .. be restrained and enjoined by the order of this
court, from the enforcement of said ordinance, pending the final detennina-
tion of the issues stated herein, and upon such determination, be per-
manently restrained and enjoined" from enforcing the ordinance.

The trial judge rendered a declaratory judgment holding the ordinance to
be void. In the opinion of the Supreme Court, Justice Head wrote:

A prayer for injunctive relief to maintain the status does not con-
vert an action for declaratory relief into an equitable action ...
Where, as in the present case, there are no allegations in the pe-
tition germane to any equitable relief, a prayer for permanent
injunction, after a determination of the cause by the court, to re-
strain the defendant from enforcing the ordinance, is insufficient to
convert an action for declaratory relief into an equity case.

Moreover, in the pi.esent case no injunctive relief was granted
either in the order of the court setting the matter for a hearing or

22. 220 Ga. 239, 138 S.E.2d 314 (1964).
23. GA. CODE ANN. §2-3704 (1933).
24. 220 Ga. 533, 140 S.E.2d 267 (1965).
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in the judgment declaring the ordinance void and unenforceable,
and there is no assignment of error involving the right of the pe-
titioners to injunctive relief. The question of jurisdiction of this
court will be evaluated on the character of the case as it stands be-
fore this court, and the relief granted in the trial court.2 5

Benton v. State Highway Dep't2 6 is another case in which the Court of

Appeals erred in transferring the proceedings to the Supreme Court. Al-
leging that the State Highway Department was condemning land for use
by Southern Natural Gas Company, the plaintiff sought to have the award
set aside. Plaintiff's petition in the trial court also asked that the highway
department be restrained from taking possession of the land in question.
The trial court "overruled and denied" plaintiff's petition. In the bill of
exceptions, no assignment of error was made on the refusal of the trial court
to grant a restraining order; therefore, this issue was eliminated from the
case. And since there is a procedure established by law for setting aside an
award resulting from an improper use of power by the highway department,
the case was not an "equity case" over which the Supreme Court has ap-
pellate review.

Campbell v. J. D. Jewell, Inc.2 7 is another example of error by the Court
of Appeals in transferring a case to the Supreme Court, only to have it re-
turned. The reason, as explained by Justice Candler, was as folows:

The petition seeks only legal relief and the only assignment of
error which the bill of exceptions contains is one assigning error
on a judgment sustaining a ground of general demurrer to the
petition which attacks its sufficiency to state a cause of action
for the relief sought but which does not expressly raise any con-
stitutional question respecting the validity of an Act which the
General Assembly passed in 1906 as amended in 1953 and 1956
on which the plaintiff relies for his cause of action; and since this
is true, the Court of Appeals and not the Supreme Court has juris-
diction to determine such question and the case must be and is re-
turned to that court for decision. While it is true that some of the
demurrers which the defendant interposed to the plaintiff's petition
raise constitutional questions respecting the validity of the amended
act on which the plaintiff's right of recovery is predicated, those
questions have not been ruled on by the trial judge and for that
reason they do not present questions for decision which would give
this court jurisdiction of the writ of error.28

HABEAS CORPUS

The Supreme Court of the United States exerts a great influence on the
development not only on the constitutional law of the nation but also on

25. Id. at 534, 140 S.E.2d at 268-269.
26. 220 Ga. 674, 141 S.E.2d 396 (1965).
27. 220 Ga. 400, 139 S.E.2d 161 (1964).
28. Id. at 400, 139 S.E.2d at 161-162.
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the constitutional law of the states. By focusing attention on particular
areas of the law and granting certiorari in cases related thereto, it brings to
the surface issues which have long been donnant or never litigated. For
two decades the subject "civil rights" has been the most prominent in litiga-
tion before the highest court of the land, and racial issues under the equal
protection clause have been more numerous than any other. In the past two
years, however, criminal procedure has tended to outstrip even racial
equality as the dominant area of interest. New rules formulated by the
United States Supreme Court relating to searches and seizures, the right
to counsel, self-incrimination, and confessions have been applied to "the
states as well as to the national government. Moreover, these new rules
have been given retroactive application, making void the judgments under
which thousands of prisoners were confined in penitentiaries.

The most readily available remedy for taking advantage of the retro-
active application of the new rules of criminal procedure is the writ of
habeas corpus. Prior to 1960 it was only in rare and exceptional cases that
the judge of a United States District Court passed upon the validity of the
confinement of a prisoner held under a state judicial process. During the
past three years this practice has become so cormon as to make the United
States District Courts appear to be acting as courts of appeals for criminal
cases adjudicated in state courts. Also the state courts have received petitions
for the writ of habeas corpus in unprecedented numbers. In this setting it is
but natural that cases would arise requiring clarification of problems re-
garding the use of this writ.

Balkcom v. Vickers29 is a case of major importance in defining the juris-
diction of the Supreme Court in habeas corpus cases. It narrowly restricts
this jurisdiction and will result in removing any effective review in many
cases of the decision of the trial judge before whom the habeas corpus pro-
ceeding was heard. To a large extent, it will transform the judge of the City
Court of Reidsville into a one man state supreme court with final authority
to reverse conviction of crime in the superior courts of Georgia. Rendered
by a four to three vote of the Supreme Court, the decision itself is likely
either to be reversed or to be corrected by constitutional amendment. Brief-
ly stated, the facts of the case were as follows: Walter K. Vickers filed a pe-
tition for habeas corpus in the City Court of Reidsville, alleging that his
detention by R. P. Balkcom, warden of the state penitentiary, was illegal
because he had been denied the right of counsel upon his sentencing.
Vickers had pleaded guilty and been sentenced for burglary by the Superior
Court of Butts County in 1959. At the habeas corpus hearing Vickers testi-
fied as follows: "I didn't have any lawyer. I am a poor man, I wasn't able to
hire a lawyer. Neither did anybody else in the Court offer me a lawyer to

29. 220 Ga. 345, 138 S.E.2d 868 (1964).
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advise me. I can't read or write. I asked the judge for a lawyer, but he re-
fused."30 In refutation of Vickers' statement, the warden introduced affi-
davits from the trial judge and the solicitor general who represented the
state when Vickers entered his plea of guilty. "The affidavit of the judge
recounted the sentencing of the petitioner and recited that he read the in-
dictment to him, that the petitioner pleaded guilty, and that he did not at
any time ask the court for an attorney, for assistance, or for instruction as
to his rights.' 3'

The judge of the City Court of Reidsville found in favor of Vickers' as-
sertion of denial of counsel, and ordered that if Butts County did not take
custody of him within ten days that he be released.

The Supreme Court sustained the judgment of the city court. It is not
so much the decision of the Supreme Court, however, as the basis of the
decision that gives the case its importance. Justice Grice, for the majority,
held that Vickers' uncorroborated statement was evidence upon which the
city court could base its judgment, and that a judgment thus supported was
not subject to reversal by the Supreme Court. The principal reason given
for this holding was the constitutional provision that "The Supreme Court
• . . shall be a court alone for the trial and correction of errors of
law .... ,32 "[R]egardless of the reviewing power in other jurisdictions,
the Constitution of Georgia, by limiting the review of this court to con-
sideration of errors of law only, prohibits us from setting aside a judgment,
such as here, where there is any evidence to support it."3a

A long dissertation on the shifting sand of the distinction between ques-
tions of law and questions of fact would be inappropriate here. But it is
clear that the application of the "errors of law" doctrine in this case pushes
it to a new extreme.

For the three members of the Supreme Court who dissented, Justice Cand-
ler wrote:

The burden of proof in a habeas corpus proceeding is on the pe-
titioner, and where the petitioner asserts that he was denied coun-
sel, his uncorroborated statements that he was denied counsel are
insufficient to overcome the presumption of regularity of a sentence
imposed by a court of competent jurisdiction on a plea of guilty
and to satisfy this burden of proof. Where an accused pleads guilty
to a criminal offense and afterwards seeks release from prison on
the ground that he was denied the benefit of counsel, he has the
burden of establishing his contention by a preponderance of the
evidence.

34

30. Ibid.
31. Id. at 346, 138 S.E.2d at 869 (1964).
32. GA. CONST., art. VI, §2, para. 4 (1945).
33. Balkcom v. Vickers, supra n. 29, at 348, 138 S.E.2d at 870 (1964).
34. This dissent may be found in Balkcom v. Williams, 220 Ga. 359, 361, 138 S.E.2d 873,

874 (1964).
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Balkcom v. Southerland35 applied the doctrine of res judicata to a habeas
corpus proceeding. Southerland pleaded guilty to the offense of sodomy and
was sentenced to imprisonment by the Superior Court of Muscogee County.
In 1961 he filed a petition for habeas corpus in the City Court of Reids-
ville. After a hearing, the petition was denied. In 1964 he filed another
petition in the same court, and the court held the sentence he was serving
to be void. The basis of his petition in both instances was that he had been
denied counsel.

In reversing the judgment of the Reidsville City Court, the Supreme
Court held: "The parties and issues being identical in the two cases, the
former judgment being final and unreversed, is binding and bars this
second petition for the writ of habeas corpus, and is conclusive on the
question of the legality or the illegality of the alleged detention."36

Application of the doctrine of res judicata to a habeas corpus proceeding,
especially under the circumstances here, is debatable. The decision in Gideon
v. Wainwright37 came in the interval between the two hearings in the
Reidsville court. Is it fair to extend the benefit of the new law to some
prisoners and deny it to others solely on the ground that the latter sought
release before the United States Supreme Court created the new benefit of
counsel rule?

Balkcom v. Hurst38 held that a habeas corpus proceeding could not be used
to hold void a part of the sentences of a prisoner. The trial judge held void
sentences against the prisoner imposed in Richmond, Bulloch, and Johnson
Counties, but remanded him to custody since he was serving sentences from
other counties which he had not questioned in the habeas corpus proceding.
Applying the rule that "a writ of habeas corpus looks only to the lawfulness
of the present confinement," the Supreme Court held it error for the trial
judge to declare void a part of the sentences against the prisoner after find-
ing that his detention was legal.3 9

RIGHT TO COUNSEL

The right of persons accused of crime to the benefit of legal counsel has
long been a constitutional right, but recent cases have given new meaning
to this right. Two Georgia cases on the subject are presented here.

Williams v. State40 clarifies the meaning of the revised GA. CODE

section 38-415 relating to the unsworn statement of a defendant in
a criminal trial. As a result of the decision of the Supreme Court

35. 220 Ga. 363, 138 S.E.2d 875 (1964).
36. Id. at 364, 138 S.E.2d at 876 (1964).
37. 372 U.S. 335 (1963).
38. 220 Ga. 405, 139 S.E.2d 306 (1964).
39. Balkcomn v. Hurst, supra n. 38.
40. 220 Ga. 766, 141 S.E.2d 436 (1965)
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of the United States in Ferguson v. Georgia,4 1 GA. CODE section 38-415
was amended so as to give a defendant a choice of making an
unsworn statement, or of being sworn to be examined and cross examined
as any other witness. In the Williams case, the Court of Appeals certified
this question to the Supreme Court: "Where a defendant in a criminal case
is not sworn as a witness and elects to make an unsworn statement, is it
within the power of the court to deny to his counsel the right or privilege
of interrogating the defendant during the course of making the statement,
assuming that the prepared interrogation would consist of relevant and
proper questions if permitted?" Yes, answered the Supreme Court.

The right to make a statement in his behalf is a personal right
granted to the defendant by Code §38-415, and extends no further
than to permit him personally to make to the court and jury just
such statement as he deems proper in his defense. His counsel has
no right to ask him questions while he is making his statement.
The trial judge, however, in his discretion, can permit his counsel
to ask him questions or make suggestions to him relating to his
statement, while he is making it or when he has concluded it.42

Sims v. Balkcom 43 reversed a conviction for rape on the ground that the
defendant was not afforded counsel "from the time the sentence of death was
pronounced." The defendant had counsel appointed by the court during
the trial, but this counsel abandoned the case after the sentence of death
was imposed. During the time which the law allows for the filing of a mo-
tion for a new trial, the defendant "was locked in jail, ignorant of his right
to appeal, and without the advice of counsel as to his rights." This, the
Supreme Court held, rendered his trial and sentence void. As Chief Justice
Duckworth expressed it, "this court should and will order as many retrials
as necessary to insure counsel as the Constitution requires when in a proper
case brought to us this point is presented." 44

Another division of the opinion dealt with an attack upon the statute
authorizing the death penalty for rape. It was alleged that "execution for
rape violates evolving standards of decency that mark the progress of a
maturing society." The 'Georgia Supreme Court rejected this Douglas-Bren-
nan-Goldberg argument in no uncertain terms. "So long as the legislature
provides the death penalty for any crime, this court will uphold it for
forcible rape," 45 wrote Chief Justice Duckworth.

41. 365 U.S. 570 (1961).
42. Williams v. State, 220 Ga. 766, 769, 141 S.E.2d 436, 438 (1965).
43. 220 Ga. 7, 136 S.E.2d 766 (1964).
44. Id. at 13, 136 S.E.2d at 770.
45. Id. at 11, 136 S.E.2d at 769.
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CONFESSIONS

The GA. CODE ANN. provides: "To make a confession admissible, it must
have been made voluntarily, without being induced by another, by the
slightest hope of benefit or remotest fear of injury."46 There is nothing
wrong with the statute, but it appears that the method of implementing it
will have to be altered to comply with a recent ruling by the United States
Supreme Court. Under present Georgia practice, the state has only the duty
of making a prima facie showing to the trial judge that an alleged con-
fession was made voluntarily to have it admitted in evidence. Where upon
such preliminary showing the confession becomes admissible, the defendant
is privileged to attack it by introducing evidence designed to show the con-
fession to have been involuntary, and the question of the voluntary char-
acter of the confession becomes one for the jury. This procedure assigns to
the trial jury the major role in the process of determining whether a con-
fession was voluntary. Moreover, it gives the prosecution the opportunity
of influencing the trial jury by a confession which the jury considers to be
true, regardless of whether or not it was made voluntarily.

The holding by the United States Supreme Court in Jackson v. Denno
was that "a defendant in a criminal case is deprived of due process of law
if his conviction is founded, in whole or in part, upon an involuntary con-
fession, without regard for the truth or falsity of the confession .... Equally

clear is the defendant's constitutional right at some stage in the proceed-
ings . . . to have a fair hearing and a reliable determination on the issue of
voluntariness, a determination uninfluenced by the truth or falsity of the
confession."

47

The simplest method of obtaining this standard is for the trial judge to
independently and fully pass upon the voluntariness of a confession, and
permit it to be presented to the jury only after he has resolved the issue
against the accused.

M'ore than a year has passed since the federal decision holding a single
verdict of "guilty" by the trial jury to be void where a confession was in-
troduced in evidence and the question of its voluntariness left to the jury,
but the courts of Georgia have not yet come to grips with the problem. Two
cases on confessions decided by the appellate courts of Georgia during the
year are presented here, but neither of them deals with the procedural
problem raised by Jackson v. Denno.

Blake v. State dealt with the admission in evidence of a confession ob-
tained during illegal detention and related matters. Blake was arrested on
October 9, and a commitment hearing was held in the Recorder's Court of
Savannah on October 14. There Blake pleaded guilty of robbery, and was

46. GA. CODE ANN. §38-4111 (1954 Rev.).
47. 378 U.S. 368 (1964).



MERCER LAW REVIEW[

bound over to the superior court for trial. He was subsequently indicted,
tried, and convicted. In his writ of error, his first plea in bar was that
"no counsel was made available to him at the time of his trial in the Re-
corder's Court," which he claimed to have been a "critical stage" of the
proceedings. He had had no lawyer, but the 'Georgia Court of Appeals held
that the commitment hearing in this case was not a critical stage of the
conviction of Blake because (1) it amounted to nothing more than a waiver
of the state's proof of probable cause for holding Blake, (2) he was sub-
sequently indicted by a grand jury, and (3) the plea of guilty made at the
commitment hearing was not used as evidence at the trial in the superior
court.

4 8

Blake was arrested and held for more than forty-eight hours without a
warrant, and for the purposes of the case, the Court of Appeals assumed
that this was illegal. Nevertheless, the court held that a confession made dur-
ing this period of illegal incarceration was admissible in evidence. "The
legality, duration and conditions of detention are . . . [factors] relevant to
the question whether the confession is voluntary. . . . But the admissibility
of a voluntary confession obtained during unlawful detention in a State
judicial proceeding remains a matter of State determination," 49 stated the
opinion.

Vanleeward v. State5 ° sustained a conviction of rape. The only debatable
point in the decision is whether a confession made by the defendant should,
under the circumstances of the case, have been submitted to the trial jury
before an authoritative ruling had been made on the question of the con-
fession's being voluntary. The confession was made some twenty-four hours
after the defendant was arrested, and at the time he appears neither to
have had counsel nor to have been advised of his right to remain silent.
The Supreme Court merely held that "the law relating to admissions of
confessions and incriminatory statements is fully and well set out in Bryant
v. State, 191 Ga. 686 (1) (138 SE2d 820) ,"'51 without going into the subject.

SELF-INCRIMINATION

It was during the period covered by this review that the United States
Supreme Court held for the first time that the provision of the fifth amend-
ment that "No person . . . shall be compelled in any criminal case to be
a witness against himself" was made applicable to the states as a part of the
due process clause of the fourteenth amendment. 52 The expanded applica-
tion of this clause has made it an impediment to the administration of

48. 109 Ga. App. 636, 137 S.E.2d 49 (1964).
49. Blake v. State, 109 Ga. App. 636, 644, 137 S.E.2d 49, 54 (1964).
50. 220 Ga. 135, 137 S.E.2d 452 (1964).
51. Id. at 140, 137 S.E.2d at 456 (1964).
52. Malloy v. Hogan, 378 U.S. 1 (1964)
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justice. Dissenting in the Malloy case, Justice White stated: "[W]hile pur-
porting to apply the prevailing federal standards of incrimination ... the
court has all but stated that a witness' invocation of the privilege to any
question is to be automatically, and without more, accepted." 53 But there is
nothing in the decisions of the federal courts to rival in extravagance a
recent holding by the Supreme Court of Georgia.

Aldrich v. State54 held void a statute on the ground that it violated the
constitutional guaranty against self-incrimination. The statute in question
was the Act of March 17, 1960, which provides that if the operator of a
motor vehicle "shall refuse to stop upon proper order or to drive the vehicle
upon the scales as directed ... said operator shall be punished by a fine not
to exceed $200." 55 This was held to be void as conflicting with the consti-
tutional provision that "no person shall be compelled to give testimony
tending in any manner to incriminate himself." 56

The result of the decision is absurd. What could be a more appropriate
way for a state inspector to determine whether a truck is heavier than the
law permits on the highways than to have the operator drive it upon the
scales? The decision finds some support in Georgia precedents, but it pushes
further in the wrong direction than any past case. While the chief precedent
relied upon used the dicta that the constitutional clause protects one from
"doing an act against his will which is incriminating in its nature," can
it be seriously contended that obeying an officer's direction to drive a
truck on scales is an act "which is incriminating in its nature"? If in its
present form the self-incrimination clause of the Georgia Constitution is to
lead to results such as this decision, it needs to be rewritten. I venture to
suggest, however, that the "birthright" argument announced in the quoted
precedents would not withstand historical analysis.

EQUAL PROTECTION

Long regarded as "the usual last resort of constitutional arguments" and
infrequently applied, the equal protection clause of the fourteenth amend-
ment has been the nebulous basis upon which the United States Supreme
Court has established most of its recent decisions on "civil rights" for
Negroes. Two interesting cases in this area were decided by the appellate
courts of Georgia during the past year.

Allen v. State5 7 held that a white civil rights worker would be deprived
of constitutional rights if Negroes were excluded either from the grand
jury by which he was indicted or from the petit jury by which he was to

53. Id. at 33.
54. 220 Ga. 132, 137 S.E.2d 463 (1964), noted 16 MERCER L. REV. 315 (1964).
55. GA. LAWS, 1960, p. 1122; GA. CODE ANN. §68-406.2 (Supp. 1963).
56. GA. CONST., art. I, §1, para. 6 (1945).
57. 110 Ga. App. 56, 137 S.E.2d 711 (1964).
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be tried. Allen was indicted in Sumter County for assault with intent to
murder. Upon arraignment, he moved to quash the indictment and to
challenge the array of the traverse jurors, alleging the systematic exclusion
of Negroes from both juries in a county where Negroes constituted forty-
six per cent of the population. The trial court overruled Allen's motions.
In reversing the trial judge, the Court of Appeals held: "We are of the
opinion that any system that results in the consistent selection of jurors
from a group or portion only of those available for service in that office,
rather than from those available without discrimination, does not accord
to any defendant the type of jury to which the law entitles him."58

Evans v. Newton reaffirmed the rule that a person "has the absolute
right to give and bequeath property to a limited class." 59 The will of A. 0.
Bacon gave in trust a plot of land, Baconsfield, to the Mayor and Council
of the City of Macon "for the sole, perpetual, and unending, use, benefit,
and enjoyment of the white women, white girls, white boys and white
children of the city of Macon to be by them forever used and enjoyed as
a park and pleasure ground, subject to . .. rules and control" of a board
of managers of seven persons. Income from other property was to be used
by the managers to maintain the park.

Members of the Board of Managers of Baconsfield petitioned the Su-
perior Court of Bibb County to remove the city as trustee and appoint
freeholders to serve as trustees under the will. The petition alleged that
the city was failing to enforce the provisions of the will with respect to
the exclusive use of Baconsfield.

Negro residents of Macon intervened, alleging the reservation of the
park to white persons to be in violation of the public policy of the
United States and of the equal protection clause of the fourteenth amend-
ment. During the litigation, the city resigned as trustee, and the court ap-
pointed three freeholders as trustees.

In a skillfully worded opinion by Justice Almand, the Supreme Court
sustained the action of the Bibb Superior Court. It was pointed out that
the court had sustained a testamentary charity naming trustees for main-
taining "a home for indigent colored people 60 years of age or older re-
siding in Augusta, Georgia."60 And under the laws of Georgia, A. 0.
Bacon "had the absolute right to give and bequeath property to a limited
class."

Since the present Justices of the United States Supreme Court act as
though there is no limit to their power, it may be that they will someday
intervene to nullify charitable trusts involving racial restrictions. They

58. Id. at 62, 137 S.E.2d at 715 (1964).
59. 220 Ga. 280, 138 S.E.2d 573 (1964).
60. Strother v. Kennedy, 218 Ga. 180, 127 S.E.2d 19 (1962).
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moved in that direction in Pennsylvania v. Bd. of Directors of City Trusts,6 1

holding that a trust administered by a city was subject to the limitations of
the equal protection clause. But when, upon remand of the case, the Penn-
sylvania court appointed private trustees in order to give effect to the in-
tent of the donor, the United States Court let the matter drop by refusing

to grant certiorari. 2

The whole of the law in this area is confused by the illogical holding in
Shelley v. Kraemer that private agreements involving racial considerations
could not be enforced in state courts, for this would involve "state action." 63

TRESPASS

In two cases decided in 1964 the Georgia Supreme Court sustained con-
victions of Negro sit-in demonstrators based on violation of Georgia's
trespass law which reads: "It shall be unlawful for a person who is on the
premises of another to refuse and fail to leave said premises when requested
to do so by the owner in charge. . 0.. 64 Durham v. State65 involved a sit-in
demonstration in Morrison's Cafeteria and Walker v. State66 a similar ac-
tion in the Krystal Restaurant in Atlanta. In the Durham case, the court
held that even lamen know that invasion of the property of another is in-
terdicted by law and that any intelligent court must enforce private property
rights against trespass.

The United States Supreme Court was sharply divided on this point. In a
number of cases decided in 1964 it reversed convictions of trespass where
racial segregation was supported in part by a state statute or municipal
ordinance. But in the case of Bell v. Maryland, where no "state action" was
involved and a Negro was convicted of trespass for refusing to leave a res-
taurant upon the request of the proprietor, division among the Justices pre-
vented the high court from reaching a decision on the merits. justices Gold-
berg, Douglas, and Warren were for applying a doctrine similar to that of
Shelley v. Kraemer and holding that state action was involved because police
had been used. Justices Black, White, and Harlan disagreed. As Justice Black
put it, "the ... [Fourteenth] Amendment does not forbid a State to prose-
cute for crimes committed against a person or his property, however preju-
diced or narrow the victim's views may be." 7 The three other justices ex-
pressed no opinion, and the case was remanded to the Maryland Supreme
Court on technical grounds.

61. 353 U.S. 230 (1957).
62. 357 U.S. 570 (1958).
63. 343 U.S. 1 (1952).
64. GA. LAWS, 1960, p. 142; GA. CODE ANN. §26-3005 (Supp. 1963).
65. 219 Ga. 830, 136 S.E.2d 322 (1964).
66. 220 Ga. 415, 139 S.E.2d 278 (1964).
67. 378 U.S. 226 (1964).
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Then came the Civil Rights Act of 1964 outlawing segregation in places
of public accommodation, nominally as an exercise of congressional power
over interstate commerce. And in Hamm v. City of Rock Hill5 by a five to
four decision the United States Supreme Court held that pending convic-
tions for violating a state trespass law, based on conduct occurring prior to
the passage of the Civil Rights Act of 1964, were abated by the law.

The Supreme Court of Georgia was bound by this federal decision. Bolton
v. State"9 reversed convictions of trespass. Mary Bolton and six other Negroes
were denied service at the Varsity in Athens. They sat down on the floor
and remained there until arrested by police officers. Upon trial, they were
convicted of trespass. The Georgia court reversed the convictions as con-
trary to the Civil Rights Act of 1964, despite the fact that the convictions
were made before passage of that act. Speaking for the court, Justice Candler
wrote: "While those majority holdings do not accord with our conception
of the meaning and purpose of the provisions of the constitution of this
State and the Constitution of the United States which prohibit the enact-
ment of ex post facto or retroactive laws, we are, under our oaths, neverthe-
less required to follow them." 70

TITLE AND SUBJECT MATTER

An act for "protecting and supporting the frontier settlements" passed in
1795 sold thirty million acres of Georgia's western land to speculation for
about a cent and a half per acre. As a result of this Yazoo Fraud, a constitu-
tional clause was adopted in 1798 providing that no law should pass con-
taining any matter different from what is expressed in the title thereof.
As expressed in the Constitution of 1945, "No law shall pass which refers
to more than one subject matter, or contains matter different from what is
expressed in the title thereof."7 1 Two cases of the past year dealing with this
clause are noted here.

Carsello v. State72 held void a portion of a statute on the ground that it
contained matter different from what was expressed in the title thereof. The
defendants were indicted by the grand jury of Dougherty County on a charge
of giving money to an agent of the State Revenue Commissioner to induce
him to illegally furnish revenue stamps and to falsify records of a liquor
distributor. The indictment was in terms of an act of 1959 which provides in
section 18 that: "Whoever promises, offers, or gives any money or thing of
value . . . to any officer or employee . . . of the State of Georgia ...with

68. 379 U.S. 306 (1964).
69. 220 Ga. 632, 140 S.E.2d 866 (1965).
70. Ibid.
71. GA. CONST., art. III, §7, para. 8 (1945) .
72. 220 Ga. 90, 137 S.E.2d 305 (1964).
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intent to influence his decision . . . or to induce him to do or omit to do
any act in violation of his lawful duty, shall be guilty of a felony. '73

The title of the act read in part as follows: "An act to make it a crime:
To improperly influence legislative action ... [and] to prohibit the offering
or accepting of anything of value to influence members of the executive
branch of government, the legislative branch of government, or the judicial
branch of government, and for other purposes."7 4

For the majority of the Supreme Court, Justice Grice wrote:

In our view, the title language "to prohibit the offering or accept-
ing of anything of value to influence members of the executive
. . . , the legislative . . . .or the judicial branch of government"
does not give notice that the body of the Act prohibits such acts
with reference to "any officer or employee or person acting for or
on behalf of the State of Georgia, or agency thereof, in any official
function, under or by authority of any such agency or . . . any
officer or person acting for or on behalf of either house of the
General Assembly, or of any committee of either house; or both
houses thereof . . ." (Emphasis ours.) In the first place, we do not
construe the word "members" to have such a broad, all-inclusive
meaning. In the second place, since the legislature had several times
earlier in this title used the broad language "any officer, employee
or agent of the State," its use in the portion under consideration
here of different language, "members" of the three branches of
government, indicates different persons than any officer, employee
or agent of the State. 75

This decision is out of harmony with the great body of decisions inter-
preting the title and subject matter clause of the Georgia Constitution, and
it is fortunate that it was not unanimous. In dissenting Justice Almand
wrote:

The term "members of the executive branch of the government"
in the caption is broad and comprehensive enough to cover any of-
ficer, agent, or employee acting for or on behalf of the State as
provided for in Sec. 18 of the Act. Members of the legislative de-
partment are those provided in the Constitution to make laws;
members of the judicial department are those who construe and
interpret the Constitution and laws. The members of the executive
department are charged with the duty of executing the laws, and
this includes not only the governor and executive departments
named in the Constitution but also includes all officers and agents
who execute or administer the laws. If an officer or agent is not
a member of either the legislative or the judicial department, he
must of necessity be classified as a member of the executive de-
partment of government.76

73. GA. LAWS, 1959, p. 30; GA. CODE ANN. §26-5020 (Supp. 1963).
74. Ibid.
75. Carsello v. State, supra n. 72, at 93, 137 S.E.2d at 307 (1964).
76. Id. at 94, 137 S.E.2d at 308 (1964).
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Justice Mobley concurred in the dissent.
Crews v. Cook77 sustained a statute against a contention that it contained

more than one subject matter. The statute in question provided, among
other things, for the execution of a will before two witnesses. Other sections
of the statute dealt with a year's support from a decedent's estate for his
family, investment of funds belonging to a decedent's estate, and related
matters.

The case was an easy one, governed by numerous precedents; but the
language used by Justice Candler in the opinion of the court is so excellent
that it merits quotation:

In determining whether this Act refers to more than one subject
matter, and therefore violates the above-mentioned provision of the
Constitution, we must determine the meaning of the word "subject-
matter" as used in the Constitution. It is not synonymous with the
word "provision." As used in the Constitution it is to be given a
broad and extended meaning so as to allow the legislature authority
to include in one Act all matters having a logical or natural con-
nection. To constitute plurality of subject matter, an Act must
embrace two or more dissimilar and discordant subjects that by
no fair intendment can be considered as having any logical con-
nection with or relation to each other. All that our Constitution
requires is that the Act embrace only one general subject; and by
this is meant, merely, that all matters treated by the Act should be
so connected with or related to each other, either logically or in
popular understanding, as to be parts of, or germane to, one subj-
ect.78

SPECIAL LAWS

"Laws of a general nature shall have uniform operation throughout the
State, and no special law shall be enacted in any case for which provision has
been made by an existing general law," states the Georgia Constitution.7 9

McAllister v. State80 held void a "Fishing on Sunday" statutes applicable
to only Clinch, Effingham, and Echols counties. Prior to 1961 fishing on
Sunday was an offense throughout the state. An amendment of that year
to the governing statute limited its application to commerical fishermen;
but section IA of the amendment excluded from its operation "all counties
having a population of not less than 6,515 and not more than 6,650, ac-
cording to the United States census."8 2 This exclusion applied only to Clinch
County. Further amendments, written in terms of population figures, ex-
tended the exclusion to Echols and Effingham counties.

77. 220 Ga. 479, 139 S.E.2d 490 (1964).
78. Id. at 481, 139 S.E.2d at 492 (1964).
79. GA. CONsT., art. I, §4, para. 1 (1945).
80. 220 Ga. 570, 140 S.E.2d 828 (1964).
81. GA. LAWS, 1961. p. 157.
82. GA. LAWS, 1962, p. 2344.
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The Supreme Court held the provisions excluding three counties from
the liberalized provisions of the Sunday fishing law to violate the consti-
tutional provision that "laws of a general nature shall have uniform opera-
tion throughout the State, and no special law shall be enacted in any case
for which provision has been made by an existing general law."83 The re-
sult is sound; but one is inclined to ask, what "existing general law" was
violated? Only by holding void section IA did the court bring into being
a law general in territorial applicability.

TAXATION

The urgent need by state governments for increased revenue, on the one
hand, and the destructive effect of multiple taxation on businesses engaged
in interstate commerce, on the other hand, are competing interests to which
the Supreme Court of the United States has given much consideration. In
broad terms it may be said that in recent years the Court has been inclined
to sustain state taxes; yet many have been held invalid under either the
commerce clause or the due process clause. The line of division between
valid and invalid taxes in this area remains blurred and wavering, and the
outcome in many cases is so dependent upon an evaluation of complex
factual situations as to make a summary analysis difficult. An excellent re-
view of the applicable case law is found in the well-written opinion by
justice Almand of the Supreme Court of Georgia in the United States Steel
Corp. case to which attention is here directed.

United States Steel Corp. v. Undercofler 4 sustained the Georgia corporate
income tax statute against an attack under the due process and commerce
clauses. The issue in the case was the validity of the gross receipts ratio
which constitutes a part of the 'Georgia tax. The statute reads as follows:

Gross receipts ratio.-The ratio of gross receipts from business done
within this state to the total gross receipts from business done
elsewhere. For the purpose of this section receipts shall be deemed
to have been derived from business done within this State only if
received from products shipped to customers in this State, or de-
livered within this State to customers, and in determining the gross
receipts within Georgia, receipts from sales negotiated or effected
through offices of the taxpayers outside the State and delivered
from storage in the State to customers outside the State shall be
excluded85

Can Georgia use receipts "from products shipped to customers in this
State" as a basis for taxing corporate income? The decision in American

83. Supra n. 79.
84. 220 Ga. 553, 140 S.E.2d 828 (1965).
85. GA. LAWS, 1950, pp. 299, 302-3; GA. CODE ANN. §92-3113 (4c) (Supp. 1963).
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Oil Co. v. Neill s 6 decided after the case here under discussion, points toward
a negative answer; but the fact that Georgia uses this criterion as only one
factor in a complex formula may alter the situation. This Georgia case, if
heard by the United States Supreme Court, may well become a leading case

on the power of states to tax corporate income.
McCorkle v. Woddail8 7 "construed" a constitutional amendment of local

application in such a way as to take the life out of it. The amendment, rati-
fied in 1956, provided "that the Board of Education of Stewart County shall
maintain schools for both colored and white pupils in the Towns of Omaha,
Lumpkin, and Richland, located in Stewart County, Georgia, with facilities
and school grades at least equal to the present existing schools in said

towns."8 8 In 1964 the Stewart County Board of Education adopted a resolu-
tion discontinuing the school in Omaha and reducing the number of grades
thereafter to be taught at Lumpkin and Richland.

In a per curiam opinion, the Supreme Court stated: "We construe the

1956 amendment . . . to mean that the Stewart County Board of Education
is required to maintain and operate schools for all the children in Omaha,
Lumpkin and Richland, Stewart County, with facilities and school grades
at least equal to those which existed and were furnished in those three
localities when this amendment was adopted in 1956."89 Justices Candler and
Mobley dissented. Conceding the constitutional amendment of 1956 to have
been unfortunate, is "construction" the proper way of doing away with it?

Mallard v. State reaffirmed the ruling of prior cases that the question of
the constitutionality of a statute cannot be raised by citing the annotated
code as authority for the statute. Citation must be to the Code of 1933 or
to Georgia Laws for statutes enacted after the Code of 1933 was adopted. In
this case the attack was upon the constitutionality of "Georgia Code section

68-1625." The short answer was: "There is no such section in the official
Code of 1933."90

Senters v. Wright 8c Lopez, Inc.91 applied a rule of estoppel to prevent
an attack upon the Workmen's Compensation Act. As amended in 1963, this
act permits an employer or his insurance carrier to be subrogated to the
rights of an injured employee against a third party tortfeasor. Expressing dif-
ficulty in understanding this feature of the act, the court nevertheless re-

fused in this case to permit one who had elected to accept benefits under
the act to challenge its constitutionality.

86. 380 U.S. 451 (1965).
87. 220 Ga. 626, 140 S.E.2d 849 (1965).
88. GA. LAWS, 1956, p. 440.
89. Supra n. 87 at 627, 140 S.E.2d at 850.
90. 220 Ga. 31, 136 S.E.2d 755 (1964).
91. 220 Ga. 611, 140 S.E.2d 904 (1965).
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Thompson v. City of Sandersville9 2 applied the doctrine of preemption to
invalidate a municipal ordinance. The ordinance made it illegal for any
person to maintain in the City of Sandersville "a common ill-governed and
disorderly house to the encouragement of idleness, gambling, drinking of in-
toxicants or other misbehavior, to the disturbance of the neighborhood or
orderly citizens." A state statute, GA. CODE ANN. section 26-6103 (1953 Rev.)
is written in almost the same words.

Bell v. Studdard93 held void a zoning ordinance of the City of Sanders-
ville on the ground that it did not provide for notice and hearing. It is well

established that a zoning ordinance adopted without affording notice and
hearing to property owners affected thereby offends the due process clause.

92. 110 Ga. App. 300, 138 S.E.2d 587 (1964).
93. 220 Ga. 756, 141 S.E.2d 536 (1965).


