
AGENCY

By JOHN S. SnMS, JR.*

Several cases involving interesting factual situations came before the ap-
pellate courts of Georgia in regard to the law of agency during the period
covered by this survey article. As in last year's agency survey, the writer has
not attempted any special categorization of the cases, but has reviewed them
in nearly chronological order.

In Corum v. Edwards-Warren Tire Co.,' the plaintiff sued Edwards-War-
ren Tire Company, John Thomas Smith, and Raymond H. Swanson seeking
to recover damages arising out of a collision between a parked truck, owned
by the tire company and parked by Smith, and a truck driven by Swanson, in
which latter truck the plaintiff was a passenger. The tire company made a
motion for summary judgment attaching thereto an affidavit of its shop
superintendent to the effect that Smith was employed as a tire recapper, was
never required to drive a truck, and was not authorized to drive any of the
defendant company's vehicles. 2 It further stated that at the time of the col-
lision Smith was not on any business for the defendant company, but was us-
ing the truck without permission for his own benefit.3 In response to the
affidavit of the company, the plaintiff produced an affidavit of Smith, the
parker of the truck and a co-defendant, to the effect that he had used com-
pany trucks on several occasions for personal purposes, that the shop fore-
man had let employees use the trucks whenever they needed them, that when-
ever the employees needed a truck for personal reasons they used the trucks,
and that on the day of the accident his use of the truck related to his wife's
sickness. The driver's affidavit stated that the foreman on the job had said
it was all right with him to take the truck, but to go ahead and hurry back.
The accident took place while the affiant was in the employ of the defendant
tire company.

The court quoted from Wilson v. Quick-Tire Serv.:4

To hold a master liable for a tort committed by his servant, it must
appear that at the time of the injury the servant was engaged in
the master's business and not upon some private and personal mat-
ter of his own; that is, the injury must have been inflicted in the
course of the servant's employment,5
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1. 110 Ga. App. 33, 137 S.E.2d 738 (1964).
2. Ibid.
3. Ibid.
4. 32 Ga. App. 310, 311, 123 S.E. 733, 734 (1924).
5. 110 Ga. App. at 34, 137 S.E.2d at 739.
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and from Cooley v. Tate:6

The test is not that the act of the servant was done during the
existence of the employment, but whether the servant was at that
time serving the master.7

Construing the evidence as quoted above most strongly in favor of the
plaintiff on the motion for summary judgment, the court's decision was that

the mere fact that the employee at the time was using the defendant
company's truck is not sufficient to authorize a finding that the em-
ployee in using the truck for the purpose of going to his home and
seeing his sick wife was acting in and about the business of his
employment.8

The evidence "failed to authorize a finding that the employee's permissive
use of the car on a personal errand was also on the business of the master.'' 9

In National Recording Corp. v. Bagley Elec. Co.,10 the question involved
was whether or not a certain contract was the undertaking of an individual
or of a corporation. Basically, it revolved around whether the contract was
signed by the principal or by the agent in behalf of the principal or by the
agent only in behalf of himself. The plaintiff, Bagley Electric Company, sued
National Recording Corporation on an "account stated" which was signed by
an individual only, rather than being prefixed by the name of the plaintiff
corporation and signed by an individual in behalf of the corporation. How-
ever, the signature on the "account stated" was shown to be an "authorized
signature" of the corporation. The court quoted from Dorsey v. Rankin:11

Where it does not appear from the face of the contract whether it is
the signer's individual undertaking or is that of his principal acting
through him as the principal's agent, it may, especially where the
contract is not executed under seal, be shown extrinsically that the
contract is that of the principal, executed for and in his behalf by
his agent.

12

Corporation A was the operator of a retail appliance store involved in
the case of Bank of Augusta v. Westinghouse Elec. Corp.'3 One of corpora-
tion A's creditors was corporation B which held a mortgage on corporation
A's goods and merchandise. Corporation A and corporation B entered into

a parol agreement whereby corporation B was to take possession of all the
assets of corporation A with authority to hold and manage the retail busi-

6. 87 Ga. App. 1, 6, 73 S.E.2d 72, 75 (1952), in turn quoting from L. & N. R.R. v. Hud-
son, 10 Ga. App. 169, 172, 73 S.E. 30, 31 (1911).

7. 110 Ga. App. at 34, 137 S.E.2d at 739.
8. ibid.
9. Ibid.

10. 110 Ga. App. 219, 138 S.E.2d 198 (1964).
11. 43 Ga. App. 12, 157 S.E. 876 (1931).
12. 110 Ga. App. at 219, 138 S.E.2d at 198.
13. 110 Ga. App. 231, 138 S.E.2d 191 (1964).
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ness conducted by corporation A until the indebtedness to corporation B
was paid. One of corporation B's employees became an officer of corporation
A. During the course of such management, employees of corporation B, act-
ing in the course of and within the scope of their employment, gave in-
structions to employees of corporation A as to the drawing of drafts on
corporation B payable to corporation A which, upon being drawn, were de-
posited to and immediately credited to the account of corporation A in the
plaintiff bank. The checks of corporation A were honored on such funds,
two of the drafts being accepted and paid by corporation B. The third
draft was not accepted. The plaintiff bank sued corporation B seeking to
recover the amount of the third draft.

The Court of Appeals held that corporation A did not become the agent
of corporation B by reason of the control and management of the retail
store so as to make corporation B an undisclosed principal as to the drawer
of the drafts. The court further held that the honoring of the first two
drafts by corporation B did not amount to a ratification of the "agency" of
the drawer to draw additional drafts upon corporation B so as to bind corpo-
ration B. Further, even though corporation B was authorized to control and
manage the retail store of corporation A, the fact that the employees of
corporation B acting within the scope of their employment with corporation
B gave instructions as to the drawing of the drafts did not make the draw-
ing of the drafts the act of corporation B nor make the employees of corpo-
ration A the agents of corporation B. Also, in the absence of fraud or facts
showing that the drawer was acting as agent for corporation B so as to have
misled the plaintiff bank, the bank in cashing the drafts acted at its peril.
The decision stated that similar cases where the plaintiff relied upon the
theory of estoppel or waiver because of custom, a course of dealing, ostensible
agency, or prior ratification had no application to a case such as this one
where recovery was sought against an allegedly undisclosed, rather than a dis-
closed, principal.

The plaintiff alleged, in Greenfield v. Colonial Stores, Inc.,14 that he en-
tered the defendant's store, purchased several articles, paid for them, and left
the premises, proceeding immediately to a store next door. While there, two
men suddenly burst upon the plaintiff and accused him of stealing meat
from the defendant's store. The plaintiff alleged that the men grabbed him
by his arms and pulled them behind his back in a swift and pain-producing
manner. The plaintiff's attempt was to allege a cause of action for tortious
misconduct of the defendant's employees acting about its business and within
the scope of their employment. The court held that, even though an invitee
relationship had been in existence during the plaintiff's presence in the
defendant's store, the alleged tortious misconduct had taken place after the

14. 110 Ga. App. 572, 139 S.E.2d 403 (1964).
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invitee relationship had ceased and, that being true, the petition should
have been dismissed on general demurrer had that been the sum total
of the allegations.1 5 However, the court said that since the plaintiff had al-
leged a cause of action for assault and battery, he could remain in court to
proceed on that theory.

Quoting Southern Ry. v. Chambers,16 the court stated:

When one who is an agent of the corporation commits a tort at
places other than the place of the agency, the company is not liable
for the tort, unless it appears that it authorized the act or ratified
it after its commission.17

The court quoted GA. CODE ANN. §105-108 (1956 Rev.) Is and held that the
petition's general allegations of agency in the commission of the assault and
battery were sufficient to charge liability against the principal-defendant for
the tort.

It is the opinion of the writer that the specal concurrence of Judge Jordan
to the decision in this case shows the better theory. Judge Jordan, in dis-
cussing the holding of the court that, since the plaintiff was off the premises
of the defendant, no action for tortious misconduct in the use of opprobrious
words was alleged, said:

This court should not take any further action which would lend
credence to the theory that the use- of insulting and opprobrious
words of the employer's agent toward a customer arising out of the
transaction of the employer's business just "outside" the door of
the employer's premises does not constitute an actionable tort when
under our decisions the exact same language is actionable if spoken
just "inside" the door. To hold that the customer-invitee relation-
ship has ceased under such circumstances, thus cutting off the
cause of action, is unrealistic to say the least.1 9

Judge Jordan also said:

Irrespective of the nature of the tort committed by the agent of the
defendant, the true test of liability should be whether or not such

15. "1. The petition in this case clearly appears to be an attempt to allege a cause of ac-
tion under the theory stated in Lemaster v. Millers, 33 Ga. App. 451 (1) (126 SE
875), and in Southern Grocery Stores, Inc. v. Keys, 70 Ga. App. 473 (28 SE2d 581)
to the effect that an invitee on the premises of the invitor for the purpose of trans-
acting business has a cause of action when he is made the brunt of opprobrious, in-
sulting and abusive words by a clerk employed to deal with the invitee and which tend
to humiliate, mortify and wound the feelings of the invitee. ... If the events support-
ting plaintiff's intended theory had been the only substance alleged there would be no
doubt that the judgment dismissing the petition should be affirmed, for the petition
affirmatively shows that all of the incidents charged as actionable occurred after the
invitee relationship had ceased." 110 Ga. App. at 574, 139 S.E.2d at 405.

16. 126 Ga. 404, 409, 55 S.E. 37, 40 (1906).
17. 110 Ga. App. at 575, 139 S.E.2d. at 405.
18. "'Every person shall be liable for torts committed by his wife, his child, or his servant,

by his command or in the prosecution and within the scope of his business, whether
the same shall be by negligence or voluntary."

19. 110 Ga. App. at 578, 139 S.E.2d at 407.
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tort was "so integrally a part of the transaction of the company's
business as to grow logically and inescapably out of it" and not
merely whether the tort occurred on the premises or off.20

In Wilbanks v. Carter,21 the plaintiff sued to recover a loss sustained
when, according to the allegations of the plaintiff's petition, the defendant
was negligent in unloading a shipment of asphalt delivered by the defendant
to the plaintiff in Gainesville, Georgia. The plaintiff took the position that
the defendant, by his agent, caused a truck load of roofing asphalt consigned
to the plaintiff to be negligently unloaded and as a result damaged to the
extent that it was worthless. The evidence showed that the plaintiff's fore-
man who supervised the unloading knew, at such time, that the drums of
asphalt should be placed on end rather than being rolled off the truck.
The plaintiff's foreman, in fact, had instructed the plaintiff's employees to
so place the drums, but took no further action when the defendant's em-
ployees began to roll the drums off the truck. The court quoted Watson &
Powers v. Loughran:22

Where the relation of principal and agent exists, the negligence of
the agent may be imputed to the principal ... every servant in the
transaction of his master's business represents the master himself,
and his acts are, in contemplation of law, the acts of his master. 23

Therefore, the evidence demanded a finding that the negligence of the
defendant, if any, could have been avoided in the exercise of ordinary care
by the plaintiff's servant, after defendant's agent's negligence became ap-
parent. The plaintiff was deprived of his cause of action against the de-
fendant because of the imputed, obvious negligence of his fori eman in al-
lowing defendant's negligent unloading of the asphalt when he knew better.

The cause of action attempted to be alleged in Greenbaum v. Brooks24 was
that of false imprisonment allegedly committed by an agent of the defendant.
The evidence showed that the defendants were partners in a liquor store
where the plaintiff was employed as a clerk. Certain shortages had been dis-
covered. The defendants hired one Allen to make a "personnel analysis" of
the defendants' business. Upon "analysis," the plaintiff was taken into one
defendant's office, and the interrogator, Allen, placed a chair against the
door and sat in it. The plaintiff was then questioned regarding the stolen
money. At least twice during the interrogation the plaintiff asked permission
to leave. The plaintiff testified he was afraid to leave and was at that time
physically afraid of the interrogator. On one occasion the plaintiff attempted
to leave but was shoved back. The defense put forth was that the interrogator

20. Ibid.
21. 110 Ga. App. 644, 139 S.E.2d 435 (1964).
22. 112 Ga. 837, 840, 38 S.E. 82, 84 (1901).
23. 110 Ga. App. at 646, 139 S.E.2d at 437.
24. 110 Ga. App. 661, 139 S.E.2d 432 (1964).
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was acting as an independent contractor and not as an agent of the de-
fendants at the time of the interrogation. The jury, however, returned a
verdict for the plaintiff.

The decision of the Court of Appeals was that there was enough evidence
in the record to at least provide an implication that at the time of the in-
terrogation the interrogator was the agent of the defendants and not an in-
dependent contractor. The evidence showed that one defendant and the
investigator planned the interrogation of the plaintiff, that one defendant
provided his private office as a place for the interrogation, that one de-
fendant made the plaintiff available for the interrogation, and that one
defendant determined when the interrogation should cease. The court ex-
pressed the rule that "the agency relationship may arise by implication as well
as by express authority" 25 and, quoting from Universalist Convention v.
Guest,26 that "a claim of agency may be proved, as any other fact, by cir-
cumstantial evidence .... The fact of agency may be established by proof of
circumstances, apparent relations, and the conduct of the parties." 27

The test to be applied in determining the relationship of the parties
is whether the contract gives, or the employer assumes, the right to
control the time and manner of executing the work, as distinguished
from the right merely to require results in conformity to the con-
tract.28

Under the foregoing principles, the court was of the opinion that the evi-
dence authorized the inference that at the time of the plaintiff's illegal
detention the interrogator was acting as the defendants' agent and within
the scope of his authority. Therefore, the verdict for the plaintiff was af-
firmed.

In Higgins v. D. & F. Elec. Co., 29 count one of the plaintiff's petition al-
leged that one Cash was acting as agent of the defendant D. & F. Electric
Company when he agreed, purportedly on behalf of the defendant company,
to furnish material and perform labor required in altering the existing elec-
trical wiring and installing new wiring in connection with the enclosing of
an existing carport and the construction of a new carport at the residence
of the plaintiff and her late husband. It was alleged that as a result of
Cash's negligence in operating a drill, a wire charged with electricity was
struck by the drill of Cash causing a severe electrical shock to be ad-
ministered to the plaintiff's husband who died a few minutes after receiving
the shock.

The court held, upon demurrer, that count one of the petition set out a

25. Id. at 664, 139 S.E.2d at 434.
26. 179 Ga. 168, 174, 175 S.E. 466, 469 (1934).
27. 110 Ga. App. at 664, 139 S.E.2d at 434.
28. Ibid. (Emphasis in original.)
29. 110 Ga. App. 790, 140 S.E.2d 99 (1964).
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cause of action against D. 8c F. Electric Company in that it alleged that Cash
was acting in behalf of the defendant company and within the scope of his
employment under the contract executed by Cash with the decedent pur-
portedly as an agent of the defendant company. Count one of the petition
also alleged that the company had authorized Cash to execute contracts of
this nature in its behalf and that Cash had represented to the plaintiff's
decedent that he was acting under this authority in contracting with him.
It was further alleged that the decedent knew of the practice of the com-
pany in allowing certain of its employees, including Cash, to negotiate con-
tracts of this nature, and, that the company had previously held Cash out
to him as its agent for this purpose. Further, it was alleged that the plain-
tiff's decedent had relied on this knowledge in negotiating this contract.

The court stated that count one of the petition was sufficient to allege
a principal-agent relationship between the defendant company and Cash
and was also sufficient to authorize a finding that the company was estopped
to deny this agency relationship. It was said, quoting Davis v. Citizens-
Floyd Bank & Trust Co.,'O "When an alleged principal, by acts or conduct,
has knowingly caused or permitted another to appear as his agent, he will
be estopped to deny the agency, to the injury of third persons who have in
good faith and in reasonable prudence dealt with the apparent agent on the
faith of the relation."3' The defendants were liable further on the theory
of ratification in that it was shown by count one of the petition that, after
the contract was made with the plaintiff's decedent, purportedly on behalf
of the defendant company by said Cash, the defendant company did in fact
secure the required work permit from the Fulton County Electrical Inspec-
tion Department and make application to the 'Georgia Power Company for
participation in its residential rewiring program. The ratification by the
principal by virtue of these acts related back to the act ratified and took
effect as if originally authorized. Therefore, under count one of the pe-
tition, as against general demurrer, the defendant electric company was
liable for the acts of Cash as its agent.

The court held, in Hall County v. Loggins, 2 that where governmental
immunity is not present, no reason appears why a county may not be liable
for the negligence of a convict who is engaged in the performance of a
duty of a county and at the direction and with the knowledge and consent
and under the express authorization of the county. A convict is a servant of
a county where he is engaged in work for the county under the super-
vision and direction of the duly authorized agents and employees of that
county-even though such convicts, whose service is compulsory, are not

30. 37 Ga. App. 275, 139 S.E. 826 (1927).
31. 110 Ga. App. at 798, 140 S.E.2d at 105.
32. 110 Ga. App. 432, 138 S.E.2d 699 (1964).
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fellow servants within the meaning of GA. CODE §66-304 (1933),33 which
controls the master's liability to one servant for injuries arising from the
negligence or misconduct of other servants about the same business.

LEGISLATION

In the legislative field, the only act of significance was an amendment
to GA. CODE chapter 84-14 regulating real estate brokers and salesmen. This
act,3 4 which is approximately twelve pages in length, is a general revision
of the Real Estate Brokers 8c Salesmen Act and should be consulted in the
Georgia Laws to glean the entire content. Representative sections include
the definitions of real estate brokers and real estate salesmen, advertising
real estate, qualifications of applicants for licenses to act as real estate
brokers or salesmen, fees for licenses, and certain other provisions applicable
only to the real estate agency and brokerage fields.

33. "Except in case of railroad companies, the master shall not be liable to one servant
for injuries arising from the negligence or misconduct of other servants about the
same business."

34. GA. LAWS, 1965, p. 629.


