
CASE NOTES

ADMINISTRATIVE LAW-ADJUDICATION PROCEDURE
-THE APPLICATION OF JUDICIAL DUE PROCESS

The petitioner' was ordered by the Federal Trade Commission to divest

itself of interests in two flour companies. The Commission rendered judg-

ment, basing its decision on the anti-trust restrictions set forth in the Clay-
ton Act.2 After the initial action was begun in 1955, there was a ten-year

period before final administrative adjudication. During this period, two

of the four participating commissioners were questioned by a Senate sub-

committee investigating anti-trust activities. In the course of the investi-
gation, the pending case of the petitioner before the Commission was com-

mented on, and the "mental processes" of the commissioners concerning
the outcome were revealed.3 The petitioner contended that the questioning

of the commissioners concerning its undecided case impaired the right to
an unbiased determination. The decision was for the petitioner on the

basis that the Commission was a quasi-judicial agency and any testimony

or statement made concerning a pending case before the Commission vio-

lated the due process clause of the fifth amendment.

As a matter of historical fact, one of the prime purposes behind the cre-
ation of many administrative agencies has been to escape what the sponsors

of such legislation have considered the bias of judges. This view was stated
in Fayerweather v. Ritch4 where the Supreme Court held that, just as a

judge cannot be subjected to external scrutiny concerning an undecided

case, the integrity of an administrative officer cannot be disturbed. From an

examination of the legislative intent behind anti-trust legislation, it is clear-
ly evident that Congress considered the fact that a quasi-judicial body

in the form of an administrative agency would be better equipped
to avoid external bias, 5 Despite the fact that there have been numerous

cases in which administrative agencies were required to observe procedural

due process, 6 the instant case for the first time brought before the courts
the issue of whether extrinsic testimony by quasi-judges concerning an un-

completed controversy infringed upon constitutional guarantees.

In United States v. Morgan7 an order by the Secretary of Agriculture fix-

I. In Pillsbury v. FTC, 354 F.2d 952 (5th Cir. 1966).
2. 38 Stat. 731 (1914), 15 U.S.C. §2610 (1964).
3. Supra n. 1, at 961.
4. 195 U.S. 276 (1904).
5. S. REP. No. 1326, 62d Cong., 3d Sess. 39-41 (1914).
6. Shactman v. Dulles, 225 F.2d (D.C. Cir. 1955); Cella v. United States, 208 F.2d 783

(7th Cir. 1955) ; Northwestern Airlines v. CAB, 194 F.2d 339 (D.C. Cir. 1952);
American Broadcasting Co. v. FCC, 179 F.2d 437 (D.C. Cir. 1948); Philadelphia Co.
v. SEC, 175 F.2d 808 (D.C. Cir. 1948); L. B. Wilson Co. v. SEC, 170 F.2d 793 (D.C.
Cir. 1947).

7. 313 U.S. 409 (1941).
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ing maximum rates for livestock purchases was finally allowed, and the
Court enunciated the principle which was subject to further development
in the present case. The Morgan controversy was the subject of prolonged
litigation and was four times before the Supreme Court.s In the first
Morgan case,9 the order was dismissed on grounds that the Secretary, who
was required by statute to decide on the record after affording the parties
an opportunity to be heard, had not considered the evidence, thus denying
a full hearing. In the subsequent Morgan cases' ° the trial court on remand
called the Secretary before it for questioning concerning how he reached
his decision. Although the Secretary's order was upheld, the Morgan case
was a beginning toward the establishment of the quasi-judicial status of
administrative agencies. The dispute was finally settled not by court ac-
tion, but by compromise between the litigants." In delivering the majority
opinion Justice Frankfurter stated that "a proceeding before the Secretary
has a quality resembling that of a judicial proceeding,"' 12 and that inter-
rogations concerning the "mental process" of the Secretary would be
destructive of judicial responsibility.3

Chief judge Tuttle, in delivering the opinion in Pillsbury v. FTC stated:
"To subject an administrator to a searching examination as to how and
why he reached his decision in a case still pending before him, and to
criticize him for reaching the 'wrong' decision, as the Senate subconnittee
did in this case, sacrifices the appearance of impartiality . '. ".4

Thus the court upheld the constitutionality of the FTC's authority to
decide anti-trust cases. This authority, however, has to follow a strict limi-
tation as to its procedure. The rule has now developed that any federal
administrative body empowered to divest persons of interests protected by
the Constitution is held to the same restrictions as a judicial body. Although
the present case pertained only to federally created administrative agencies,
the present trend is that similar agencies created by states will be held
to strict observance of due process under the fourteenth amendment.' 5

ROBERT D. BROOKS

8. United States v. Morgan, supra n. 7; United States v. Morgan, 307 U.S. 183 (1939);
Morgan v. United States, 304 U.S. 1 (1937); United States v. Morgan, 298 U.S. 468
(1936); see Dorsey, Administrative Law-The End of the Morgan Cases, 4 GA. B.J.

53 (1941).
9. United States v. Morgan, 298 U.S. 468 (1936).

10. 307 U.S. 183, 304 U.S. 1, and 298 U.S. 468.
11. Supra n. 7, at 409.
12. Supra n. 7, at 410.
13. Supra n. 7, at 410.
14. Supra n. 1, at 964.
15. See Baggett Transportation Go. v. Barnes, 108 Ga. App. 68, 132 S.E.2d 229 (1963).
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ADMINISTRATIVE LAW-CARRIER CONSOLIDATIONS
-THE COMPETITION CRITERION OF THE ANTI-

TRUST LAWS

The Florida East Coast Railway Co. brought an action attacking an or-
der of the Interstate Commerce Commission authorizing a merger between
the Atlantic Coast Line Railroad Co. and the Seaboard Airline Railroad
Co. The United States District Court for the Middle District of Florida,
sitting as a three-judge court, set aside the order of the ICC on the grounds
that the Commission failed to determine whether the merger violated the
Clayton Act' by reference to relevant geographic and product markets.2 On
direct appeal to the Supreme Court, the judgment was vacated and the
cause remanded to the district court for full review. The Supreme Court,
in a per curiam opinion,3 held that, in approving railroad mergers, the
ICC does not have to determine whether they might otherwise violate the
anti-trust laws. The Court pointed out that the proper criterion, as set out
in McLean Trucking Co. v. United States4 and Minneapolis & St. L. Ry.
v. United States,5 is not that of competition, but whether the merger is con-
sistent with the "public interest," as outlined in section 5 (2) (c) of the
Interstate Commerce Act.6

Since the Transportation Act of 1940 provided that carrier mergers should
be exempted from the anti-trust laws, 7 in determining whether the pro-
posed merger is consistent wih the "public interest," the Commission is
only required to "give weight" to four factors,8 none of which pertains
to competition. On the other hand, the basic policy considerations of the
Clayton Act are the prevention of monopoly and the promotion of compe-
tition.9 Therefore, an application of the anti-trust standards by the Com-
mission in measuring carrier consolidations would necessarily entail giving
primary consideration to the effects of the merger on competition. It is for
this reason that in the landmark McLean case' 0 the majority and minority
of the Supreme Court were agreed that "the Commission is not to measure
proposals for ... consolidations by the standards of the anti-trust laws.""

1. 64 Stat. 1125 (1950), 15 U.S.C. §18 (1964).
2. Florida East Coast Ry. v. United States, 242 F. Supp. 14 (M.D. Fla. 1965).
3. Seaboard Air Line Ry v. United States, 86 Sup. Ct. 277 (1965).
4. 321 U.S. 67 (1944).
5. 361 U.S. 173 (1959).
6. 41 Stat. 480 (1921), as amended, 54 Stat. 898 (1940), 49 U.S.C. §5 (1964).
7. Section 5(11), 41 Stat. 480 (1921), as amended, 54 Stat. 898 (1940), 49 U.S.C. §5

(1964).
8. "In passing upon any proposed transaction . .. the Commission shall give weight

to the following considerations, among others: (1) The effect of the proposed trans-
action upon adequate transportation service to the public; (2) the effect upon the
public interest of the inclusion, or failure to include, other railroads in the territory
involved in the proposed transaction; (3) the total fixed charges resulting from the
proposed transaction; and (4) the interest of the carrier employees affected." Section
5 (2) (c) , 41 Stat. 480 (1921), as amended, 54 Stat. 898 (1940), 49 U.S.C. §5 (1964).

9. 38 Stat. 734 (1914), as amended, 64 Stat. 1125 (1950), 15 U.S.C. §18 (1964).
10. McLean Trucking Co. v. United States, 321 U.S. 67 (1944).
11. Id. at 85.
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Neverthless, in applying the criteria of the McLean case, the Court recog-
nizes, as it did in that case, that along with the "public interest" standard
the effects on competition must be considered by the Commission before it
enters its order. The particular merger may violate the anti-trust laws and
still the Commission may approve it if it appears that it will not "unduly
restrain competition."12 Due to the powerful merger movement which origi-
nated in the last decade,13 together with a strong current of opinion that
the competition criterion should not be employed by administrative agencies
in deciding upon the approval of carrier mergers,' 4 the principal case may
be mistakenly interpreted as answering in the affirmative the question of
whether the competitive criterion is to be disregarded by the agencies in ap-
proving carrier mergers.

It should be noted, however, that one of the most significant aspects of
the Seaboard-Coast Line merger is that for the first time two financially
strong and competing railroads have been allowed to merge.l7 In this sense,
it may be said that the case could be the beginning of a new trend of de-
cisions regarding railroad mergers, but the departure, if there be any, should
not be overemphasized.' 6 Apparently the problem still remains one of "ac-
commodation of §5 (2) [Interstate Commerce Act] and the anti-
trust legislation"' 7 which the McLean case recognized and which the prin-
cipal case reiterates by stating that the "same criteria [as in McLean] should
be applied here to the proposed merger."' s In any event, it is now clear
that the competition criterion, of paramount importance in the anti-trust
laws, is but a peripheral limitation to the ICC's discretion in deciding
upon the approval of carrier consolidations.' 9

ARTURO J. ABALLI, JR.

12. Section 5 (2) (b) , 41 Stat. 480 (1921), as amended, 54 Stat. 898 (1940) , 49 U.S.C. §5
(1964).

13. Fulda, Antitrust Aspects of Recent Transportation Mergers, 48 MINN L. Rvv. 723.
725 (1964) .

14. See Tucker & O'Brien, The Public Interest in Railroad Mergers, 42 B.U.L. REv. 160
(1962) ; Note, 41 N.D.L. REV. 40 (1964) . For an attack on the "competition" standard
in approving mergers, see Ways, Antitrust in an Era of Radical Change, Fortune.
March 1966, p. 128.

15. See suipra n. 13, at p. 739.
16. The Commission has had a tendency to refuse applications for mergers if it finds that

it would reduce "intra-modal competition" (competition between different modes of
transport) . See Conant, Railroad Consolidations and the Antitrust Laws, 14 STAN. L.
Ri'v. 489, 509-16 (1962) . But since in the Seaboard-Coast Line merger the problem
was one of reduction of "inter-modal," as opposed to "intra-modal," competition,
the approval does not seem so extraordinary.

17. Minneapolis & St. L. Ry. v. United States, 361 U.S. 173, 186 (1959).
18. Seaboard Air Line Ry. v. United States, supra n. 3, at 278.
19. For a contrasting illustration in the airline industry. see Northeast Airlines v. CAB.

331 F.2d 579 (1st Cir. 1964) .



CONSTITUTIONAL LAW-DISCRIMINATION IN
VOTING-THE APPLICATION OF THE

"FREEZE PRINCIPLE"

In 1961, the Attorney General of the United States brought an action
against the registrar of Clark County, Mississippi under the Civil Rights
Acts of 19571 and 1960.2 The district court found that Negro citizens had
been discriminated against, but that the discrimination did not follow a
pattern or practice within the meaning and contemplation of the acts. The
Fifth Circuit Court of Appeals initially affirmed, but on re-hearing found
the decision to be against the evidence and ordered further action by the
trial court.3 The trial court took no action, but at the insistence of the
government struck out its finding of no pattern or practice. Another appeal
was prosecuted by the government in which the Court of Appeals held that
it was the duty of the trial court to make an affirmative finding of a pat-
tern and practice of discrimination and to grant "freezing" relief as out-
lined in section 1971 (e) of the Civil Rights Act of 1960. 4

The "freeze principle" is gleaned from the specific language of section
1971 (e) of the 1960 act and is aimed at giving equitable relief in the fastest
and simplest way. Mississippi had a very stringent voter-registration test which
seldom if ever was applied to white citizens, but which had been system-
atically used to discriminate against Negroes. The "freeze principle" says
that from now on any citizen must be registered by using the same test
which was used on voters who were registered previously. Only white voters
had been registered previously, and in most cases the test used was the
ability to sign one's name in the voter registration docket. Negroes must be
registered under these same standards and not be subjected to the rigors
of the state test. This section has the effect of freezing the standards at those
used previously by persons who had violated section 1971 (a) and (b) of the
act,5 namely the registrar of Clark County.

The use of the "freeze principle" was first invoked in United States v.

1. 71 Stat. 637 (1957), 42 U.S.C. §1971 (c) (1964): "Whenever any person has engaged
or there are reasonable grounds to believe that any person is about to engage in any
act or practice which would deprive any other person of any right or privilege se-
cured by subsection (a) or (b) of this section, the Attorney General may institute
for the United States or in the name of the United States a civil action or other pro-
per proceedings for preventive relief, including an application for permanent or tem-
porary injunction, restraining order, or other order."

Subsections (a) and (b) provide that all qualified citizens have the right to vote
and no person shall interfere with that right.

2. 74 Stat. 90 (1960), 42 U.S.C. §1971 (e) (1964) . This subsection provides that in any
proceeding instituted under subsection (c) the Attorney General may ask the court
to make a finding as to whether the discrimination is being practiced pursuant to a
pattern or practice. The court shall make the finding on his request and if the pat-
tern or practice is established, a voter referee plan may be set up to register citizens
who have been discriminated against.

3. United States v. Ramsey, 331 F.2d 824 (5th Cir. 1964).
4. United States v. Ramsey, 353 F.2d 650 (5th Cir. 1965).
5. Supra n. 2.



Duke6 in which the court held that the only way to compensate for the
discrimination against the Negroes would be a complete non-discriminatory
re-registration of all persons and until such time, the disenfranchised class
must be given a chance to register on the same basis as the presently reg-
istered white voters. The principle of freezing was approved in United
States v. Dogan7 and United States v. Atkins,8 and had been applied in
several other cases prior to United States v. Ramsey.9

In United States v. Ward,'0 the court held that the pattern-or-practice
finding was too vital to the broadly conceived congressional scheme to be
left to the discretion of the trial judge as he looks at the particular case.
In Ramsey, the court makes it quite clear that section 1971 (e) requires such
a finding, and if it is in the affirmative, the freezing relief must be granted.
That the court has the authority to make such a decision is clear under a
recent Supreme Court decision in which it was held that the "court has
not merely the power but the duty to render a decree which will so far as
possible eliminate the discriminatory effects of the past as well as bar like
discrimination in the future."'"

After the passage of the Voting Rights Act of 1965,12 Mississippi's voter-
registration test was abolished.13 Also the period of the freeze was set by
statute at a mandatory five years or until the state gets a declaratory judg-
ment in the District Court for the District of Columbia holding that no
voter-registration test has been used to discriminate against Negroes for
the last five years, or until the Attorney General confesses to such a judg-
ment. 14 This law was upheld in a recent Supreme Court case,"5 and it is
the law of the land. However, the question of the wisdom of the mass regis-
tration of illiterates will have to be determined on yet another day.

W. W. PLOWDEN, JR.

CONSTITUTIONAL LAW-DUE PROCESS-DENIAL
OF HOUSE SEAT WITHOUT EVIDENCE

Julian Bond, Representative-elect of Georgia House District Number
136, publicly made the statement that he unqualifiedly concurred in a
statement made by the Student Non-Violent Coordinating Committee
(SNCC), of which he was Publicity Director, supporting the men in this
country who then were unwilling to respond to the military draft. In re-

6. 332 F.2d 759 (5th Cir. 1964).
7. 314 F.2d 767 (5th Cir. 1963).
8. 323 F.2d 733 (5th Cir. 1963).
9. United States v. Lynd, 349 F.2d 785 (5th Cir. 1965) ; United States v. Ward, 345

F.2d 857 (5th Cir. 1965) ; United States v. Mississippi, 339 F.2d 679 (5th Cir. 1964) .
10. 349 F.2d 795 (5th Cir. 1965).
11. Louisiana v. United States. 380 U.S. 145, at 154 (1965) .
12. 79 Stat. 437 (1965), 42 U.S.C.A. §§1973-1973p (1965).
13. 79 Stat. 438 (1965), 42 U.S.C.A. §1973b (b) (1965) ; 30 Fed. Reg. 9897 (1965).
14. 79 Stat. 438, 42 U.S.C.A. §1973b (a) (1965). The effect of this provision is to allow,

for at least five years, illiterates who swear that they are 21, a citizen and not other-
wise disqualified by conviction of a disqualifying crime or insanity to register.

15. South Carolina v. Katzenbach, 86 S.Ct. 803 (1966).
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sponse to petitions contesting Bond's qualifications, a committee of the
Georgia House held a public hearing at which Bond added that he ad-
mired the courage of those who burned their draft cards, although he
would not burn his own. The committee recommended that he not be
seated on the ground that his statements were repugnant to the oath of
office.1 The House, exercising its power to judge elections and the qualifica-
tions of its own members, accepted this recommendation denying Bond his
seat by a vote of one hundred eighty-four to twelve. Declining to issue an
injunction compelling the House to seat Bond, the three judge federal dis-
trict court held in Bond v. Floyd2 that the quantity of evidence before the
committee was sufficient to satisfy due process.3

The fact that the court was considering the quantity rather than the
quality of the evidence is an application of the "no evidence" rule as set
forth in the leading case of Thompson v. City of Louisville4 relied upon by
the court. In Thompson, the Supreme Court held that a conviction for
loitering and disorderly conduct without evidence was unconstitutional as
a denial of due process of law.5 The decision was described as a "new di-
mension . . . to the flexible concept of the due process of law" 6 although
there was some foreshadowing of it.7

Until Thompson the Supreme Court had reviewed the fact-finding of
state courts in the light of due process where it was alleged that the state
had abused its police power,s or had denied fundamental fairness in con-
ducting the trial,9 or had admitted evidence tainted by such things as co-
ercion 0 or perjury" so as to cast doubt on the reliability or quality of the
evidence. In Thompson, however, there was no question of reliability of
the evidence; the quantity of evidence was simply so meager that convic-
tion upon it would deny due process of law. The Court looked to the
quantum of evidence and found no rational basis for the conviction.

Answering the query whether Thompson would be limited to its unusual
facts12 are later cases following the holding.' 3 In Garner v. Louisiana,14 the

1. GA. CONST. art. III, §4, para. 5: Each Senator and Representative before taking his
seat, shall take the following oath, or affirmation, to-wit: "I will support the Con-
stitution of this State and of the United States, and on all questions and measures
which may come before me, I will so conduct myself, as will, in my judgment, be most
conducive to the interests and prosperity of this State."

2. Bond v. Floyd, 251 F. Supp. 333 (N.D. Ga. 1966), appeal filed, 34 U.S.L. WFEK 3321
(U.S. Mar. 16, 1966) (No. 1125).

3. Supra n. 2.
4. 362 U.S. 199 (1960).
5. Ibid.
6. Note, 74 HARV. L. REV. 108 (1960).
7. Schware v. Board of Bar Examiners, 353 U.S. 232 (1957) ; Akins v. Texas, 325 U.S.

398, 402 (1945) ; Mauldin v. State, 28 Ala. App. 30, 177 So. 309 (1937).
8. Rochin v. California, 342 U.S. 165 (1952).
9. Powell v. Alabama, 287 U.S. 45 (1932) .

10. Brown v. Mississippi, 297 U.S. 278 (1936).
11. Mooney v. Holoman, 294 U.S. 103 (1935).
12. Note, 59 MICH. L. REV. 306 (1960).
13. Barr v. City of Columbia, 378 U.S. 146 (1964); Wright v. Georgia, 373 U.S. 284

(1963) ; Taylor v. Louisiana, 370 U.S. 154 (1962); Garner v. Louisiana, 368 U.S, 157
(1961).

14. Supra n. 13.
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Supreme Court reversed the conviction of Negroes for disturbing the peace
where they had been quietly sitting at lunch counters. In Taylor v. Louis-
iana,15 the Supreme Court reversed the conviction of Negroes under
Louisiana's breach-of-the-peace statute where the only evidence was the
presence of the defendants, interstate passengers, in waiting rooms custom-
arily restricted to white people.

The principal case seems to be in line with these decisions. The court con-
cluded, logically it seems, that the statements furnished a basis for the con-
clusion of the committee that Bond could not take an oath requiring that
he support the Constitution of the United States, since his statements could
reasonably be taken to support violation of the Universal Military Train-
ing and Service Act 16 which was passed by the authority of Congress under
its constitutional power to provide for the national defense. 7

WILLIAM EUGENE CE-mri

CONSTITUTIONAL LAW-DUE PROCESS-SEXUAL

PSYCHOPATHY STATUTES

The appellant was charged with having committed the offense of battery.,
Subsequently the State's Attorney filed a petition to adjudicate the de-
fendant a sexually dangerous person pursuant to the Illinois Sexually Dan-
gerous Person Act.2 The court duly appointed two psychiatrists to examine
the defendant in order to ascertain whether or not the subject was, in fact,
sexually dangerous. Ailthough both psychiatrists were of the opinion that
the defendant should be classified as a sexually dangerous person, the proof
at the trial consisted solely of the testimony of a single psychiatrist; the
report of the other psychiatrist was not offered or admitted into evidence,
nor was there testimony in the record as to any incidents or acts of assault
or molestation to support the allegations in the petition. The trial court
entered an order adjudicating the defendant a sexually dangerous person
and he brought error. On appeal, the court held that the testimony of one
ps-ychiatrist, without other competent evidence, was insufficient to warrant
a finding that the defendant was a sexually dangerous person.

"Regardless of the play on semantics, Sexual Psychopathy Statutes basical-
lv have a two fold purpose, i.e., to protect society and/or to rehabilitate
the individual."' Generally the courts have had a difficult task of determin-

15. Supra n. 13.
16. 62 Stat. 622 (1948) , 50 U.S.C. §462 (a) (1964) .
17. U.S. CONST. art. I, §8.
1. People v. Turner, 63 111. App. 2d 253, 211 N.E.2d 486 (1965).
2. ILL. RFV. STAT. ch. 38 §§105-1.01 to -12 (1963): "All persons suffering from a mental

disorder, which mental disorder has existed for a period of not less than one year,
immediately prior to the filing of the petition, hereinafter provided for, coupled with
criminal propensities to the commission of sex offenses, and who have demonstrated
propensities toward acts of sexual assault or acts of sexual molestation of children, are
hereby declared sexually dangerous persons."

3. Gorrell, The Sexual Psychopathy Laws: Validity and Construction, 14 BAYLOR L. REV.
93 (1962).
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ing the real purpose of legislatures in their enactments in this area. 4 As was
pointed out in People v. Sims,-5 the Illinois statute was enacted "to prevent
persons suffering from a mental disorder, though not insane or feeble-
minded, from being punished for crimes they commit during the period of
such mental ailment .... "6 "The most frequent basis of attack on Sexual
Psychopathy laws is that of due process of law.'"' Proceedings under such
statutes ;are determined to be "civil" in nature.8 But it is clear from the
cases, a consideration of the nature of the proceedings, and the possibility
of indefinite confinement that a defendant should be afforded the due-
process protections available in a criminal trial.9

The principal case 10 appears to be in conflict with the decision in People
v. Olmstead." Both cases involved the testimony of only one psychiatrist.
The cases, however, are distinguishable in that it appears that, in the Oln-
stead case, evidence was introduced other than the testimony of one psy-
ichiatrist., In Turner, the evidence consisted entirely of the testimony of a
single psychiatrist. To sustain a finding under the act,1 2 the evidence must
be such as to show prima facie that the defendant was suffering from a
mental disorder for a period of more than one year, that the defendant
had criminal propensities toward the commission of sex offenses, and that
he had demonstrated such propensities through acts propertly brought before
the court.1 3 The testimony of one psychiatrist, without other evidence, does
not meet the required adherence to the established principles of due pro-
cess.

Where constitutional issues are involved in proceedings which so closely
resemble criminal prosecutions, it is the duty of the court to so interpret
the applicable statute as to promote its essential pirt-poses and to avoid, if
possible, a construction that would raise doubts as to its valid application.1 4

4. Id. at 100.
5. 382 Ill. 472, 47 N.E.2d 703 (1943).
6. Id. at _, 47 N.E.2d at 705; accord, People v. Ross, 344 I11. App. 407, 101 N.E.2d 112,

115 (1951).
7. Gorrell, supra n. 3, at 94.
8. People v. Olmstead, 32 Ill. 2d 306, 205 N.E.2d 625 (1965).
9. People v. Bruckman, 33 Ill. 2d 306, 210 N.E. 537 (1965); People v. Olmstead, supra

n. 8; People v. Nastasioi, 19 Il. 2d 524, 168 N.E.2d 728 (1960) ; People v. Napoldi,
10 Il. 2d 261, 139 N.E.2d 776 (1957); People v. McDonald, 44 Ill. App. 2d 348, 194
N.E.2d 541 (1963).

10. People v. Turner, supra n. 1.
11. Supra n. 8. Regarding the Illinois Sexually Dangerous Persons Act the court stated:

"[T]he statute provides that two qualified psychiatrists shall be appointed to examine
the defendant. This was done, and their reports filed in the cause. Both reports sup-
port the finding of the trial court and are a part of the court record. We find no re-
quirement in the act that both psychiatrists shall testify, and we feel that the testimony
of one may provide a prima facie case in the absence of contradictory reports." ld.
at 629. The court stated in Ohnstead that the evidence was sufficient to establish
prima facie that the defendant was suffering from a mental disorder for a period of
more than one year; that he had criminal propensities to the commission of sex of-
fenses; and had demonstrated propensities toward acts of sexual assault or molestation
of children. By contrast, the only evidence submitted in the Turner case, was the
testimony of one psychiatrist.

12. Supra n. 2.
13. People v. Turner, supra n. 1.
14. People v. Nastasioi, supra n. 9.
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The Illinois court was aware of its duties in both the Turner and the
Olmstead cases. The distinctions made in light of the nature of the pro-
ceedings, the possible consequences, and the due-process limitations were
essential to correspond with the strict construction necessary to ensure in-
dividual rights.

ALBERT BUDDY DALLAS

CONSTITUTIONAL LAW-EMINENT DOMAIN-
MEASURE OF DAMAGES IN CONDEMNATION

PROCEEDINGS

In a condemnation proceeding, Fulton County sought to condemn two
adjacent tracts of land on which were located two buildings, one a modern
office building, and the other, a residence used for rental purposes. The
condemnee operated a successful bookkeeping, tax, and insurance business
in the office building. On an appeal from a master's findings, a jury trial
was had at which time the condemnee introduced evidence of the unique
value of the land because of his business, of diminuition of this business due
to the forced relocation, and of expenses incident to the removal. The trial
court denied the condenee's request to charge that the owner of a building
wherein he conducts a business enterprise which is taken under the power
of eminent domain, may recover, as independent items: (1) damages to his
business caused by the necessity of removing the same to another location,
and (2) expenses incident to such removal. On an appeal by the con-
demnee, the Supreme Court of Georgia held that the constitutional pro-
vision for just and adequate compensation for taking private property means
that the condemnee is entitled to be compensated for all damage done to
his property and expenses caused by the condemnation proceedings. Futher-

more, such damages and expenses are to be separate and distinct items from

the amaount to which he is entitled to recover as the actual value of his

building.'
The constitution of Georgia provides: "Private property shall not be taken,

or damaged, for public purposes, without just and adequate compensation

being first paid. -2 Until the present case, the appellate courts of Geor-

gia, adhering to the early Georgia decision of Pause v. City of Atlantaa had

held that "just and adequate" compensation did not include damages to the

condlemnee's business and expenses incident to its removal as separate and

independent items of damages. The court in the present case holds that the

Pause pronouncement and statements in the line of cases which have foi-

I. Bowers v. Fulton County, 221 Ga. 731, 146 S.E.2d 884 (1966).
2. GA. CONST. art. I, §2, para. 1. In comparing the Constitution of the United States, it

can be seen that the Constitution of Georgia is more extensive in its provisions. The
Constitution of the United States provides "nor shall private property be taken for pub-
lie use, without just compensation." U. S. CONT. amend. V. In the comparisons that
are hereinafter to be made this differentiation should be borne in mind.

3. 98 Ga. 92, 26 S.E. 789 (1895).
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lowed it were mere "obiter dictum. ' 4 The distinction between those cases

and the present one is to be made on the ground that none of the previous
cases involved the taking or direct damaging of the condemnee's property,
but all were suits as a consequence of improvements made by the con-

demnor which indirectly damaged the condemnee's property.5 Thus these

decisions did not require a construction of art. I, §3, para. 1, of the Georgia

constitution.

In conjunction with the question of direct or indirect damage of pro-

pert)', the court must first concern itself with what constitutes "property."
In the cases following the Pause decision, the constitutional concept of

property was restricted only to physical or corporeal property. The court in

the present case feels that this interpretation was erroneous. Instead, the

taking and damaging with which the state constitutional provision is con-

cerned is expanded to include any species of property. Thus the court

concludes that a condemnee under the constitutional provision is entitled

to just compensation for every kind of property taken or damaged, real or
personal, corporeal or incorporeal. 6

The judicial measurement for "just and adequate compensation" has

been the fair market value. In theory the market-value standard is directed
toward compensating the condemnee for the physical property loss suffered,
but incidental losses are generally excluded.7 The view sustained by the

great majority of the cases is that an owner of real property, taken by

eminent domain, is not entitled to compensation for the cost of removal

of personal property from the premises. s Other cases have allowed recovery
for moving costs, but there has been a difference in the reasoning. Some

4. 221 Ga. at 736, 146 S.E.2d at 889.
5. Nelson v. City of Atlanta, 138 Ga. 252, 75 S.E. 245 (1912) (diminution of abutting

property by construction of viaduct); Howard v. County of Bibb, 127 Ga. 291, 56
S.E. 418 (1906) (damages for death of milk cows caused by construction of a dam);
Barfield v. Macon County, 109 Ga. 386, 34 S.E. 596 (1899) (damages to adjacent land
caused by the change in roadbed); Austin v. Augusta Terminal Ry., 108 Ga. 671, 34
S.E. 352 (1899) (depreciation of building by construction of railroad); Pause v. City
of Atlanta, supra n. 3 (diminution of business by the construction of a viaduct);
City of Atlanta v. Due, 42 Ga. App. 797, 157 S.E. 256 (1930) (damages to adjacent
land caused by change in street).

6. 221 Ga. at 737, 146 S.E.2d at 890. This broad definition of property was expressed in
Woodside v. City of Atlanta, 214 Ga. 45, 83, 103 S.E.2d 108 (1958): "The term
Iproperty' is a very comprehensive one, and is used not only to signify things real
and personal owned, but to designate the right of ownership and that which is to be
owned and enjoyed." See Bedford v. U.S., 23 F.2d 453 (1927) ; Great N. R.R. v. State.
102 Wash. 348, 173 Pac. 40 (1918) ; Fruth v. Board of Affairs, 75 W. Va. 456, 34 S.E.
105 (1915).

7. United States v. General Motors Corp., 323 U.S. 373, 379 (1945).
8. United States v. Westinghouse Elec. & Mfg. Co., 339 U.S. 261, 264 (1950); United

States v. Petty Motor Co., 327 U.S. 372, 377-78 (1946) ; Potomac Elec. Power Co. v.
United States, 85 F.2d 243 (D.C. Cir.) , cert. denied., 299 U.S. 565 (1936) ; Futrovsky
v. United States. 66 F.2d 215 (D.C. Cir. 1933); United States v. Certain Land, 69
F. Supp. 815 (S.D. N.Y. 1947).
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courts have included them as an element of market value. However there
have been a few clear holdings that an owner of real property taken in

eminent domain may be allowed his cost of moving personal property as
an independent item of damages. Some of the cases have given no reason 10

for their decision to derogate from the old rule while others have supported

their decisions on general principles of statutory and constitutional con-
struction. 1

In Georgia, until the present, it has been assumed that injury to a busi-
ness was not an appropriation or damaging of property for which compen-

sation must be made. 12 This was partially explained by the fact that a busi-
ness is less tangible in nature and the diminution of its value is a vaguer
injury than the taking, appropriation or damaging of corporeal property.
On the other hand there has been a minority of jurisdictions which have con-
cluded that business losses may be considered as an issue of damages when
the taking results in subjecting the business to a loss which would not be
compensated for by paying the value for the land alone. 13 Finally, in the
principal case is found the ultimate aim of this minority view: "The destruc-

tion of an established business is and must be a separate item of recovery."' 4

A further insight into this decision may be found in the distinction
that is made between market value and actual value. This distinction is
best explained by the well-known case of Housing Authority v. Savannah
Iron & Wire Works: "While market value is the general yardstick in a con-

demnation proceeding, there may be circumstances in which market value
and actual value are not the same and in such event the jury must consider
the actual value of the land or interest therein appropriated."' 5 Therefore,
although an owner "may have used a valuable corner for a stable or a
pigsty . . . he is not obliged to have it priced on that basis."' 6 Thus, when
the evidence indicates that the property has a unique pecuniary value to

the owner which could not be realized on the open market, the jury may

9. Harvey Textile Co. v. Hill, 135 Conn. 686, 67 A.2d 851 (1949); Jacksonville Express-
way Authority v. Henry G. DuPree Co., 108 So. 2d 289 (Fla. 1953) ; State Highway
Dep't v. Robinson, 103 Ga. App. 12, 118 S.E.2d 289 (1962); Punmphrev v. Tabler,
175 Md. 798, 2 A.2d 668 (1938) ; General Ice Cream Corp. v. State, 99 N.Y.S.2d 312
(Ct. Cl, 1950); Katonah Lumber, Coal R. Feed Co. v. State, 194 Misc. 311, 86

N.Y.S.2d 696 (Ct. Cl. 1949).
10. Oil Fields & S.F. Ry. v. Treese Cotton Co., 78 Okla. 25, 187 Pac. 201 (1920).
11. Blincoe v. Choctaw 0. & W. R.R., 16 Okla. 286, 83 Pac. 903 (1905); Richmond v.

Williams, 114 Va. 698, 77 S.E. 492 (1913); Wisconsin Power & Light Co. v. Public
Serv. Comm'n, 219 Wis. 104, 261 N.W. 711 (1935) .

12. Pause v. City of Atlanta, supra n. 3; see Mitchell v. United States, 267 U.S. 341 (1924);
Joslin Mfg. Co. v. Providence, 262 U.S. 668 (1922).

13. Philbrook v. Berlin -Shelburne Power Co., 75 N.H. 599, 74 Atl. 873 (1909); In re
Board of Water Supply, 180 App. Div. 701, 167 N.Y.S. 529 (1917) ; In re Bensel, 170
App. Div. 806, 125 N.Y.S. 872 (1910); O'Brien v. State Highway Bd., 123 Vt. 414,
190 A.2d 699 (1963); Spear v State Highway Bd., 122 Vt. 706, 175 A.2d 511 (1961)
Colson v. State Highway Bd., 122 Vt. 392, 173 A.2d 849 (1961).

14. 221 Ga. at 739, 146 S.E.2d at 891.
15. 91 Ga. App. 881, 87 S.E.2d 671 (1955).
16. Central Georgia Power Co. v. Stone, 139 Ga. 416, 419, 77 S.E. 565, 567 (1912).
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determine just and adequate compensation without restricting themselves to
market value as such.17

It is obvious that the loss of an established business can never be reflected
by the value of the realty on which it is located, for frequently the value
of the business greatly exceeds that of the premises where it is conducted.
"In such circumstances it would be absurd to appraise the premises where
the business enterprise is operated as having the value of the business. It
would be fallacious to say just and adequate compensation was awarded
for the business as well as the realty."us

In summary, it can be seen that the Supreme Court of Georgia has over-
ruled as authority a line of decisions which has existed for more than sixty
years. During this period, a condemnee was limited in his recovery to the
"market value" of the realty taken. Hence, there occurred many serious
pecuniary injuries which were inflicted without adequate compensation.
This decision is a step toward changing that situation. Although the guide-
lines set forth may lead to larger jury verdicts, there should also be a cor-
responding decrease in the injustice that formerly existed in this area of
litigation.

JOEL C. WVILLIAMS, JR.

CONSTITUTIONAL LAW-EQUAL PROTECTION-
STATE ACTION UNDER THE FOURTEENTH

AMENDMENT

In 1911 United States Senator Augustus 0. Bacon executed a will de-
vising land to the mayor and council of the city of Macon, Georgia to be
used as "a park and pleasure ground" for white people only. The park was
kept segregated for some years but in time Negroes were permitted to use
it, the city taking the position that the park was a public facility which it
could not constitutionally maintain on a segregated basis. Thereupon in-
dividual members of the Board of Managers of the park brought suit' in
the state court against the City of Macon and the trustees of certain residu-
ary beneficiaries of Senator Bacon's estate asking that the city be removed
as trustee and that the court appoint new trustees, to whom title to the
park would be transferred. The trial court granted the relief prayed for
and the Georgia Supreme Court affirmed.2 On certiorari the United States
Supreme Court reversed.a

17. Housing Authority v. Troncalli, III Ga. App. 515, 142 S.E.2d 93 (1965); see Fulton
County v. Cox, 99 Ga. App. 743, 109 S.E.2d 849 (1959); Georgia Power Co. v. Pitt-
man, 92 Ga. App. 673, 89 S.E.2d 577 (1954); Housing Authority v. Holloway, 63 Ga.
App. 785, 11 S.E.2d 418 (1940); Elbert County v. Brown, 16 Ga. App. 843, 86 S.E.
651 (1914).

18. 221 Ga. at 739, 146 S.E.2d at 891.
1. Evans v. Newton, 86 Sup. Ct. 486 (1966).
2. 220 Ga. 280, 138 S.E.2d 573 (1964).
3. Supra n. 1.
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The reasoning of the Court, though somewhat unclear, seems to center
essentially around the constitutional concept of state action. The Court said:

There are two complementary principles to be reconciled in this
case. One is the right of the individual to pick his own associates
so as to express his preferences and dislikes, and to fashion his
private life by joining such clubs and groups as he chooses. The
other is the constitutional ban in the equal protection clause
of the fourteenth amendment against state-sponsored racial in-
equality, which of course bars a city from acting as trustee under
a private will that serves the racial segregation clause.4

One phase of the state action as pointed out by the Court lies in the state
court's appointing a new trustee. As far as precedents go, the Court's hold-
ing cannot be challenged. 5 However, the result as pointed out by the Court
in the principal case is surprising in that the Court went so far as to say
that if a testator wanted to leave a school or center for the use of one race
and in no way implicated the state in the control and management, no con-
stitutional difficulty would be encountered. So, had the late Senator ap-
pointed a strictly private trustee to administer the trust, excluding the city
of Macon from in any way protecting the property, the discrimination would
be deemed private and the fourteenth amendment would not apply.

In Shelley v. Kraemer,6 a restrictive covenant entered into by some thirty
adjacent landowners was breached. The covenant was designed to prevent
any landowner from selling his property to a Negro. The Court reached a
similar result as was reached in the principal case, saying: "We conclude
that the restrictive agreements standing alone cannot be regarded as a vio-
lation of any rights guaranteed to petitioners by the Fourteenth Amend-
ment. . . . But here there was more. These are cases in which the pur-

poses of the agreements were secured only by judicial enforcement by state
courts of the restrictive terms of the agreements." 7

In a similar case, 8 the Court said that a state may act through different
agencies--either by its legislative, its executive, or its judicial authorities
-and the prohibition of the fourteenth amendment extends to all actions
of the state, no matter through which of these agencies the state has acted.9

So the result is that so long as the arrangement is purely private and no

4. Supra n. 1, at 488.
5. Burton %v. Wvilmington Parking Authority, 365 U.S. 715 (1961); Marsh v. Alabama,

326 U.S. 501 (1957); Herrington v. Plummer, 240 F.2d 972 (5th Cir. 1956) , cert.
denied, 353 U.S. 924 (1957).

6. 334 U.S. 1 (1948).
7. Id. at 13-14.
8. Virginia v. Rives, 100 U.S. 313 (1879) .
9. Also see Pennsylvania v. Board of Directors of City Trusts, 353 U.S. 230 (1957),

wherein the testator left a fund to the city of Philadelphia in trust for the erection,
maintenance, and operation of a "college" providing that it was to admit "as many
poor white male orphans between the ages of six and ten ycars as the said income
shall be adequate to maintain." The college was established by a board appointed
under a Pennsylvania statute. The Court held the board to be an agency of the state
and its refusal to admit Negro boys to the college solely becattse of their race vio-
lated the fourteenth amendment.
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litigation arises therefrom, the restriction is valid; however, once the state
court is called upon to enforce the trust, this will represent state action and
will be contrary to the fourteenth amendment. 10

ROBERT H. PRESTON

CONSTITUTIONAL LAW-FREEDOM OF THE PRESS-
WHO IS A PUBLIC OFFICIAL

The plaintiff was employed as supervisor of a county ski recreation area
and was directly responsible to the county commissioners, three elected
officials in charge of the county government. A newspaper columnist al-
legedly imputed mismanagement and peculation to the plaintiff in this
capacity. In a civil libel action against the columnist, the Supreme Court
held that in order to recover damages the plaintiff must show that the
statement in the column was made specifically of and concerning him, and
that the instructions which permitted him to recover upon a finding merely
that he was one of a small group acting for an organ of government, only
some of whom were implicated but all of whom were tinged with suspicion,
were erroneous.1 The Court concluded that whether the plaintiff was a
"public official" was for the trial judge to determine in the first instance,
based upon proof presented at trial.2 If the plaintiff was a public official,
express malice and an intention to injure him personally by the statement
must be shown before he could recover for damages.

The question of paramount importance in these "public official" cases
is how far the principle of "public official" should be extended down the
hierarchy in providing an immunity from suit for those committing libel
or slander toward public officials unless done with the malicious intent
to injure them personally. Mr. Justice Douglas posed the problem in Rosen-
blatt v. Baer3 in his concurring opinion, but made no attempt to answer it.

It has been suggested that "it is virtually certain that the immunity will
include statements about politically appointed as well as elected officials
and statements about legislators, judges, and officials charged with executive
duties." 4 The opinion in Hammersten v. Reeling5 is a good illustration of

10. What is the status of the property involved in the principal case now? The United
States Supreme Court did not have the problem before it so no answer was given.
However, on remand, the Georgia Supreme Court directed that the trial court on the
return of the case determine and pass upon the contentions of the trustees of the
Bacon Estate and the intervening heirs and such other questions as were properly
raised by the parties. Evans v. Newton, No. 22,534, Sup. Ct. Ga., Mar. 14, 1966.

1. Rosenblatt v. Baer, 383 U.S. 75, 86 Sup. Ct. 669 (1966).
2. Supra n. 1, at 676. The case was remanded to the New Hampshire Supreme Court

because at the time the case went to trial New York Times Co. v. Sullivan, 376 U.S.
254 (1964) had not been decided. This would allow the plaintiff to present his case
based upon the "public official" notion.

3. Supra n. 1, at 677.
4. Comment, 113 U. PA. L. REv. 284 (1964); see Snively v. Record Publishing Co., 185

Cal. 565, 198 Pac. 1 (1921) ; Kramer v. Ferguson, 40 Cal. Rptr. 321 (Dist. Ct. App.
1964) ; Stice v. Beacon Newspaper Corp., 185 Kan. 61, 340 P.2d 396 (1959) ; Sowers
v. Wells, 150 Kan. 630, 95 P.2d 281 (1939).

5. 262 Minn. 200, 115 N.W.2d 259, cert. denied, 371 U.S. 862 (1962).
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how far this idea of "public official" has been extended. There it was
pointed out that a member of a village council was deemed to be a public
official although the area that he represented was small and his powers
were limited. Other jurisdictions have held that a justice of peace, 6 a person
who was in charge of an election campaign, 7 and an officer in the militias
were amenable to public criticism without liability if there was no express
malice present. It is reasonable to assume that the constitutional require-
ment of privilege will be expanded to unmalicious slander and libel about
candidates for public office.9

There is growing concern as to whether the word "public official" or
"public office" will encompass persons who are employed by the govern-
ment. "In a strictly literal sense, the occupant of any government post is a
public official, and minority jurisdictions have rarely questioned the as-
sumption that the term 'public official' or 'public officer' comprehends any
government employee for purposes of the privilege rule."'10 Cases in minority
jurisdictions have held that statements concerning an investigator in a dis-
trict attorney's office 1 and a policeman 12 have certain qualified immunity.

When extending a qualified privilege to government employees, the courts
are confronted with the problem of having to weigh the damage to the repu-
tation of a minor government employee against the interest in the social
and political well-being of the people that the first amendment protects.
The Court's reasoning behind this conditional privilege as to government
officials and employees is that the position of power which they occupy can
directly affect public affairs and therefore a free discussion of public issues
should be allowed.

One minority jurisdiction has made a complete departure from the prin-
ciple of "public official" and held privileged a statement made about the
manager of a heavyweight boxing champion on the basis of its interest to the
public.' 3 But this case is not indicative of the present trend because con-

stitutional guarantees of certain qualified privileges extend only to state-
ments concerning public issues which affect the public welfare.' 4

In light of the recent holdings, one is inclined to agree with Mr. Justice
Douglas as he stated in Rosenblatt v. Baer: "[I]f free discussion of public

6. IMulderig v. Wilkes-Barre Times, 215 Pa. 470, 64 Atd. 636 (1906).
7. McLeon v. Merriman, 42 S.D. 394, 175 N.W. 878 (1920).
8. Jackson v. Pittsburgh Times, 152 Pa. 406, 25 At. 613 (1893).
9. Paulings v. News Syndicate Co., 335 F.2d 659 (2d Cir. 1964); Gilberg v. Goffi, 21

App. Div. 2d 517, 251 N.Y.S.2d 823 (1964).
10. Comment, supra n. 4, at 289.
11. Jones v. Express Publishing Co., 87 Cal. App. 246, 262 Pac. 78 (Dist. Ct. App. 1927).
12. Lafferty v. Houlihan, 81 N.H. 67, 121 At. 92 (1923).
13. Bocchiccio v. Curtis Publishing Co., 203 F. Supp. 403 (E. D. Pa. 1962) ; see Youssou-

poff v. Columbia Broadcasting Sys., Inc., 41 Misc. 2d 42, 244 N.Y.S. 2d. 701 (Sup. Ct.
1964).

14. Garrison v. Louisiana, 379 U.S. 64 (1964); New York Times Co. v. Sullivan, 376 U.S.
254 (1964); Cepeda v. Cowles Magazine & Broadcasting, Inc., 328 F.2d 869 (9th Cir.
1964); Dempsey v. Time Inc., 43 Misc. 2d 754, 252 N.Y.S.2d 186 (Sup. Ct. 1964);
Spahn v. Julian Messer, Inc., 43 Misc. 2d 219, 250 N.Y.S.2d 5-99 (Sup. Ct. 1964) .
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issues is the guide, I see no way to draw lines that exclude the night watch-
man, the file clerk, the typist, or, for that matter, anyone on the public
payroll."'

J. HAROLD MIMBS

CONSTITUTIONAL LAW-OBSCENITY-
QUESTION OF LAW AND FACT

The State Literature Commissioti' filed a petition in the Muscogee Su-
perior Court for a declaratory judgment to have the book entitled Sin
Whisper declared obscene. One of the publishers filed defensive pleadings
and made a demand for a jury trial. The demand was refused and judgment
was entered in favor of the plaintiff without a jury. On appeal one of the
errors enumerated by defendant was the refusal of its demand for trial by
jury. Held, affirmed.2 The court relied on the authority of the United
States Supreme Court3 and stated that "obscenity is a question of law not
fact, that it is a mixed question of law and fact, that it is a question of
'constitutional judgment', and that an appellate court must in each case
make its own independent judgment on the issue." 4

The problem of determining whether the court or a jury should decide
the question of obscenity arises from its definition. There is no definite
meaning of obscenity. It must be determined on an individual case basis.5

In the United States the broad definition used by the courts seems to have
found its origin in an opinion by Judge Learned Hand in 1913.0 In general
the Hicklin rule7 prevailed" with few changes until 1957 when the Supreme
Court of the United States handed down a landmark decision in this field.9

The Roth case spelled out the "contemporary community standards" test
and, in discussing it, Justice Brennan quoted with approval from the A.L.I.,
MIodel Penal Code: "A thing is obscene if, considered as a whole, its pre-
dominant appeal is to prurient interest, i.e., a shameful or morbid interest
in nudity, sex, or excretion, and if it goes beyond customary limits of can-

15. 383 U.S. at __ 86 Sup. Ct. at 677.
1. See GA. CODE ANN. §26-6302a (1953 Rev.) .
2. Corinth Publications, Inc. v. Wesberry, 221 Ga. 704, 146 S.E.2d 764 (1966).
3. Jacobellis v. Ohio, 378 U.S. 184 (1964) ; Roth v. United States, 354 U.S. 476 (1957).
4. 221 Ga. at 705, 146 S.E.2d at 768.
5. People v. Fritch, 13 N.Y.2d 119, 192 N.E.2d 713, 243 N.Y.S.2d 1 (1963).
6. United States v. Kennerly, 209 Fed. 119 (S.D.N.Y. 1913) ; see Lockhart & McClure,

Literature, The Law of Obscenity and The Constitution, 38 MINN. L. REV. 294, 325
(1954).

7. The Hicklin rule arose from Lord Chief Justice Cockburn's statement: "I think the
test of obscenity is this, whether the tendency of the matter charged as obscenity is
to deprave and corrupt those whose minds are open to such immoral influences, and
into whose hands a publication of this sort would fall." Queen v. Hicklin, L. R. 3
Q. B. 360 (1868).

8. United States v. One Book Called "Ulysses," 5 F. Supp. 182 (S.D.N.Y. 1933), aff'd,
72 F.2d 705 (2d Cir. 1934); Commonwealth v. Isenstadt, 318 Mass. 543, 62 N.E.2d
840 (1945).

9. Roth v. United States, supra n. 3.
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dor in description in representation of such matters ... "10 The Court went
on to say that whether an article is obscene is "not an issue of fact but a
question of constitutional judgment of the most sensitive and delicate kind."'"
This case raised many questions and in particular whether the local or
national community was relevant in terms of the "contemporary community
standard."' 2 The question was answered about seven years later when
the same Court stated: "We do not see how any 'local' defiintion of the
'community' could properly be employed in delineating the area of expres-
sion that is protected by the Federal Constitution."' 3

Since the Roth case, the general rule as stated by the courts is that ob-
scenity is a question of law and fact, subject to an independent constitu-
tional judgment on the appellate level, balancing the state statute on the
one hand and the protection of the United States Constitution on the
other.

14

Because of the fine line between what the constitution protects and what
is obscene it is clear that a juror would meet confusion and difficulty in
determining that which is obscene.

WILLIAM B. SHEARER, JR.

CONSTITUTIONAL LAV-SEARCH AND SEIZURE-
AFFIDAVIT REQUIRES FACTS

A member of the police department of Columbus, Georgia, made an affi-
davit before a deputy Jlerk of the municipal court of that cltr1 thlat he had
probable cause to believe that certain persons could be found at a residence
there. He asked for a search warrant in order to enter and discover any
adultery or fornication found therein. A warrant was issued by the deputy
clerk along with another warrant authorizing a search of the same residence
in order that any drugs found therein might be siezed. The premises were
searched by two other members of the police department resulting in the
arrest of the defendant and the seizure of a quantity of drugs. The defend-
ant was indicted and convicted for the unlawful possession of narcotics
by the trial court. This judgment was reversed on appeal.'

10. Id. at 487, fn. 20.
11. Id. at 498.
12. See Lockhart & McClure, Censorship of Obscenity: The Developing Constitutional

Standards, 45 MINN. L. REV. 5 (1960).
13. Jacobellis v. Ohio, supra n. 3, at 193.
14. Manual Enterprises, Inc. v. Day, 370 U.S. 478 (1962); Sunshine Book Co. v. Summer-

field, 355 U.S. 372 (1958) ; Mounce v. United States, 355 U.S. 180 (1957) ; Times Film
Corp. v. City of Chicago, 355 U.S. 35 (1957) ; United States v. Klaw, 350 F.2d 155
(2d Cir. 1965) ; Reed Enterprises v. Cocoran, 354 F.2d 519 (D.C. Cir. 1965) ; State v.

Locks, 97 Ariz. 148, 397 P.2d 947 (1964); Zeitlin v. Arnebergh, 59 Cal. 2d 901, 383
P.2d 152 (1963) ; Gerstein v. "Pleasure Was MXy Business", 136 So. 2d 8 (Fla. App.
(1962) ; Spears v. State, 175 So. 2d 158 (Miss. 1965); State v. Hudson County News
Co., 41 N.J. 247, 196 A.2d 255 (1963) ; People v. Richmond News, Inc. 9 N.Y.2d 578,
175 N.E.2d 681, 216 N.Y.S.2d 369 (1961).

1. Johnson v. State, 111 Ga. App. 298. 141 S.E.2d 597 (1965).
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It should be noted that the report of this case shows that the affidavit
on which the search warrant was based contained no facts upon which a
determination of probable cause could be made. In Georgia, these facts
must be set forth,2 and on this point the trial court was reversed. This
is not the rule in a great nupnber of states.3 However, it seems to be the
better reasoned view.4 The controversy in this area stems from two opposing
needs which are difficult to reconcile. 5 One of these needs is that of the
individual to be protected from unreasonable interference with his privacy.
This, of course, is recognized both by the United States Constitution 6 and
the Georgia Constitution.7 On the other hand is the need to uphold the
actions of law enforcement officers when they consistently follow the proper
constitutional course.8

It has been observed that the federal courts have followed a tendency
to favor the rights of the individual and sacrifice the needs of the law
enforcement officers where the two are in conflict.9 These courts are guided
by the Federal Rules of Criminal Procedure. 0 If there has been a leaning
by the federal courts toward the rights of the individuals, it is represented
in those cases setting forth what is required for a showing of probable cause.
The rule is clear that an affidavit for a search warrant must contain the
facts." This is required in order that the determination of what consti-
tutes probable cause may be made by a detached magistrate rather than by a
zealous officer. 12 These facts must be found within the four comers of the
affidavit and not by reference to an oral conversation before the magistrate.' 3

Neither does mere affirmance of a suspicion or belief show probable cause. 14

A belief that the property being searched for is being used in the com-
mission of a crime is not enough.15 Even a recitation of facts may be in-
sufficient if they are not within the affiant's personal knowledge,' 6 but it is
generally held, at least in state courts, that the requisite probable cause may

2. Smoot v. State, 160 Ga. 744, 128 S.E. 909 (1925).
3. Cegas, Probable Cause in Searches and Seizures, 3 ST. Louis U.L.J. 36, at 64 (1954).
4. Aguilar v. State, 378 U.S. 108 (1964); Rupinski v. United States, 4 F.2d 17 (6th Cir.

1925); United States v. Walters, 193 F. Supp. 788 (W.D. Ark. 1961).
5. Sparks, Search and Seizure, 1 GA. S.B.J. 427 (1965).
6. U. S. CONST. amend. IV.
7. GA. CONST. art. I, §1, para. 16 (1945).
8. United States v. Ventresca, 380 U.S. 102 (1965).
9. Sparks, supra n. 5.

10. FED. R. CPIM. P. 41 (c): "A warrant shall issue only on affidavit sworn to before the
judge or commissioner and establishing the grounds for issuing the warrant. If the
judge or commissioner is satisfied that grounds for the application exist or that there
is probable cause to believe that they exist, he shall issue a warrant identifying the
property and naming or describing the person or place to be searched. The warrant
shall be directed to a civil officer of the United States authorized to enforce or as-
sist in enforcing any law thereof or to a person so authorized by the President of the
United States. It shall state the grounds of probable cause for its issuance and the
person whose affidavits have been taken in support thereof.

11. United States v. Rundle, 219 F. Supp. 549 (E.D. Pa. 1963).
12. United States v. Bell, 126 F. Supp. 612 (D. D.C. 1955).
13. Tripodi v. Morgenthau, 213 F. Supp. 735 (S.D. N.Y. 1962).
14. United States v. Dixon, 334 F.2d 322 (6th Cir. 1964).
15. United States v. Raminez, 279 F.2d 712 (2d Cir. 1960).
16. Id. at 715.
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be based on information furnished by an informant if the supporting affi-
davit also recites facts indicating that reliance on the information is rea-
sonable.17 It is perhaps true that a review of prior cases cannot give very
exact rules in this area because the facts are quite varied and, of course, the
facts determine if there is probable cause. Even so, those cases showing what
does make for probable cause are much more helpful than those which take
the negative approach. There is a difference in what is required for proof
of guilt and what is required to show probable cause for arrest or search
warrants.1 s In the latter, the magistrate must use a common sense and not
a technical approach. 19 The test is "if the apparent facts set out in the affi-
davit are such that a reasonably discrete and prudent man would be led to
believe that there was a commission of the offense charged, there is probable
cause justifying the inssuance of a warrant. '20 Usually an affidavit for a
search warrant must show at least the name of the affiant, a description
of the place to be searched, and the person or things to be siezed.21 A test
used by a state court to determine if a reasonably particular description of
these things has been made is to ask if a meaningful restriction has been
placed on the objects to be seized.22 It has been held that hearsay may be
the basis for the issuance of a search warrant,23 but there is some indication
that it would be more desirable to use it as a supporting basis only.2 4

It is interesting to note that a determination of probable cause may de-
pend upon facts which are not stated in the affidavit but which are needed
in order to show probable cause. Vhere no mention was made of a phone
being at a supposed bookie joint, this fact, which was not stated, plus others
led the court to hold that the search warrant had been issued without
probable cause.2 5

A particularly vexing problen from the viewpoint of law enforcement
officers is in regard to informers. If a very detailed factual statement is re-
quired on the affidavit, there is a chance of the disclosure of the identity of
the informer.26 Here again there is no hard and fast rule and the best guide
is to ask if the facts which were put forth were impeached in an), way and,
if not, if they as a whole are sufficient to support the view that the decision
,.nd action were not unreasonable but reasonable. 27

It appears that the Georgia courts are following the same trend as the
federal cour ts in leaning toward the rights of the individual at the expense
of the needs of law enforcement officers. The landmark case in Georgia re-

17. People v. West, - Cal. App. 2d. -, 47 Cal. Rptr. 341 (1965).
18. Paris v. United States, 321 F.2d 378 (D.C. Cir. 1963) .
19. United States v. Bowling, 351 F.2d 236 (6th Cir. 1965).
20. Lowery v. United States, 161 F.2d 30, 35 (8th Cir. 1957).
21. Weinberg v. United States, 126 F.2d 1004 (2d Cir. 1942) .
22. People v. Barthel, 231 Cal. App. 2d 827, 42 Cal. Rptr. 290 (1965).
23. Rugendorf v. United States. 376 U.S. 528 (1964); United States v. Malugin, 200 F.

Supp. 764 (M.D. Tenn. 1961).
24. United States v. Romano, 241 F. Supp. 933 (S.D. Me. 1965).
25. United States v. Basch, 209 F. Supp. 15 (E.D. Mich. 1962).
26. Eagan, Informer's Word as the Basis for Probable Cause, 53 CALIF. L. REV. 840 (1965) .
27. Townsend v. United States, 253 F.2d 461 (5th Cir. 1958).
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quires that the affidavit set forth facts and not mere beliefs.28 It further re-
quires that these facts be within the knowledge of the affiant 29 and that the
determination of probable cause be judicially made and not by an admin-
istrator or executive.30 The approach in Georgia from very early days was
that probable cause is nothing more than reasonable grounds.31 However,
as seen from the cases in the federal courts, this area is much more technical
than such an approach might seem to indicate. What is reasonable cannot
be stated in rigid and absolute terms,32 but the need for guides from the
legislature in this area has been recognized.3 3 Action was taken in the most
recent session of the General Assembly of Georgia resulting in a statute3 4

which requires that facts be set out in the affidavit for a search warrant.
A number of other questions which arise in the search and seizure area are
answered in this statute. It will be interesting to see if it meets the needs
that arise as it is put into use in the near future.

HARDY GREGORY, JR.

DAMAGES-FRIGHT-IMPACT THEORY DISCARDED

The plaintiff was seated in her lawfully parked automobile adjacent to
the roadway when the defendant's negligently driven car veered across the
highway and headed in the direction of the plaintiff, coming so close as to
put the plaintiff in fear for her safety. As a direct result she became ill and
required medical attention. There was no physical impact upon the plaintiff,
and the question was whether she could recover for her physical injuries in-

duced by fright.1 The New Jersey Supreme Court reversed the trial court
and granted relief. In so doing, the Supreme Court overruled the "impact
theory" 2 of damages for personal injury-a precedent of long standing in
New Jersey.3

The theory of the impact requirement seems to be that the impact affords
the desired guarantee that the mental disturbance is genuine. 4 Due to the
absurd lengths taken by the courts to find impact,5 and in some jurisdic-
tions, the influence of the civil law,6 there has developed a trend7 toward

28. Smoot v. State, supra n. 2.
29. Id. at 750, 128 S.E. at 912.
30. Id. at 751, 128 S.E. at 912.
31. Coleman v. Allen, 79 Ga. 637, 5 S.E. 204 (1887).
32. Thornton, Searches and Seizures, 9 ,MERCER L. REV. 220 (1958) .
33. Sparks, supra n. 5.
34. GA. L., 1966, p. 567.
1. Falzone v. Busch, 45 N.J. 559, 214 A.2d 12 (1965) .
2. Note, 26 ALBANY L. REV. 108 (1962).
3. Ward v. West Jersey & Seashore R.R., 65 N.J.L. 383, 47 Atl. 561 (1900) . In this case

it was settled that a physical impact upon the plaintiff is necessary to sustain a negli-
gence action.

4. PROSSER, TORTS §55 (3d ed. 1964) .
5. Christy Bros. Circus v. Turnage, 38 Ga. App. 581, 144 S.E. 680 (1928) .
6. LA. CIVIL CODE, art. 863(b) (1870). This article embodies the French concept of

"moral damages" in that mental anguish as well as material damage furnish grolnds
for compensation. See, e.g., Graham v. Western Union Tel. Co., 109 La. 1069, 34 So.
91 (1903).

7. Battalla v. State, 10 N.Y.2d 237, 176 N.E.2d 729, 219 N.Y.S.2d 34 (1961).
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more leniency in allowing recovery for fright without physical impact. There
is still a strong minority of American jurisdictions8 which allow recovery
for physical injuries sustained because of fright or mental disturbance oc-
casioned by the negligence of another dependent upon immediate physical
impact. 9 In most jurisdictions 10 which have discarded the "impact theory""
it is required only that there be physical injury12 proximately resulting from
the defendant's wrongful act."3

The opposition to recognizing fright or mental disturbance as a distinct
interest to be protected from negligent invasion has been grounded on at
least four general principles propounded in the leading case of Mitchell v.
Rochester Ry.: 14 (1) damages resulting from mental disturbance are only
speculative, and an action should not lie if damages cannot be properly as-
sessed;' 5 (2) it is still too difficult to prove conclusively that the negligence
of the defendant was the proximate cause of the plaintiff's injury; 16 (3)
no precedent exists to create a legally enforceable duty;' 7 (4) recovery of
such damages would be contrary to public policy because vast amounts of
fraudulent litigation are certain to follow.' s

The first three of these bases in support of the impact theory have been
destroyed many times,19 but it wasn't until 1961 in the case of Battalla v.
State20 when the fourth of these principles was finally dispelled. The im-
portance of Falzone v. Busch'2 1 is that the Supreme Court of New Jersey
has finally in a lucid and emphatic opinion sounded the death knell for
the "impact theory" of personal injury damages.

JAMES E. PEUGH

INSURANCE-INSURABLE INTEREST--CHANGE IN
THE NATURE OF THE ASSURED'S INTEREST

An action of assumpsit was brought on a fire-insurance policy. The in-
sured property had been conveyed to a third party without notice to the
insurer. As a result of the conveyance, the former owner became a purchase-
money mortgagee. Subsequently the insured property was destroyed by
fire and liability was denied on the basis that the sale by the assured

8. 52 AM. JUR. Torts §79 (1944).
9. Hugo v. Wade, 160 N.Y.S.2d 534, 5 Misc. 2d 451 (1957).

10. 25 C.J.S. Damages §70 (1966).
11. PROSSER, Op. cit. supra n. 4, at 347.
12. Comstock v. Wilson, 257 N.Y. 231, 177 N.E. 431, 247 N.Y. Supp. 908 (1931).
13. Orlo v. Connecticut Co.. 128 Conn. 231, 21 A.2d 402 (1941); Colla v. Mandella, 1

Wis. 2d 594, 85 N.W.2d 345 (1957) •
14. 151 N.Y. 107, 45 N.E. 354, 25 N.Y. Supp. 744 (1897).
15. Perry v. Capital Traction Co., 32 F.2d 938 (D.C. Cir. 1929) ; Cleveland Ry. v. Stewart,

24 Ind. App. 374, 56 N.E. 917 (1900).
16. Chattick v. Philadelphia Rapid Transit Co., 224 Pa. 13. 73 Ad. 4 (1909).
17. Spade v. Lynn & Boston R.R., 168 Mass. 285, 47 N.E. 288 (1897).
18. Smith v. Postal Tel. Cable Co., 174 Mass. 576, 55 N.E. 380 (1899).
19. Green, Fright Cases, 27 ILL. L. RFv. 497 (1933); Hallen, Damages for Physical In-

juries Resulting from Fright or Shock, 19 VA. L. REV. 253 (1933).
20. Supra n. 7.
21. Supra n. 1.
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voided the policy. The Supreme Court of Rhode Island held that the change
in the assured's interest did not void the policy since it contained no stipu-
lation terminating liability in the event of alienation.1

There is a legal requirement that one making a contract of insurance
must have an insurable interest since in the absence of an insurable interest
the insurance contract is a wager and void as contrary to public policy.2

Insurance contracts and wagers are similar in that both are aleatory. The
wagerer has no interest other than the one created by the agreement while
the party to an insurance contract has a real interest in the subject of the
contract.3 The GA. CODE ANN. defines an insurable interest in real property
as "any actual, lawful, and substantial economic interest in the safety or
preservation of the subject of the insurance free from loss, destruction, or
pecuniary damage or impairment." 4 It has been stated as a general rule that
one who derives a benefit from the existence of property or who would suf-
fer a loss from its destruction has an insurable interest in the property.5

No evaluation is made on the extent of the insurable interest and it matters
not if the interest is overvalued if it is real and its relation to the amount of
insurance is substantial.6 The authorities are in conflict as to the time when
the insurable interest must exist.7 It is not necessary that an insurance
policy contain a restriction against alienation of insured property in order
to avoid the policy. If the assured transfers all of his interest, the requisite
of insurable interest will not be present at the time of loss and the policy
can be avoided. But, if the assured retains any part of his interest in the
property, the policy will not be void.8 The interest must be an insurable
interest and not a mere sentimental interest.9 A Georgia court has held that
the word "interest" as applied to property is boarder than the word "title"
and practically synonymous with the word "estate," and that a mere execu-
tory contract to sell does not constitute a change in interest sufficient to
violate the provision in the policy. 10

The reasoning of the instant case is based upon the terms of the policy
rather than the nature of the insurance contract. Cited as controlling was
the case of Osborne v. Pacific Ins. Co.1 in which no insurable interest was
present after the alienation. The court decided that in order for a con-
tract of insurance to be terminated by reason of an alienation of the covered

I. American Equitable Assur. Co. v. Pioneer Cooperative Fire Ins. Co., 216 A.2d 139
(R.I. 1966) -

2. VANCE, INSURANCE 156 (3d ed. 1951).
3. PArrrERSON, ESSENTIALS OF INSURANCE LAW 10 (3d ed. 1951).
4. GA. ConE ANN. §56-2405 (1960 Rev.) .
5. Bernhardt v. Boeuf & Berger Mut. Ins. Co., 319 S.W.2d 672 (Mo. App. 1959).
6. 3 COUCH, INSURANCE §24.2 (2d ed. 1960).
7. VANCE, op. cit. supra n. 2, at 179 (must exist at time of loss) . Contra, APPLEMAN,

INSURANCE LAW ANO PRACTICE §2122 (1941) (Probable majority that it must exist at
time contract is made as well as at time of loss).

8. 3 COUCH, op. cit. supra n. 6, at §26:79.
9. Stenzel v. Pennsylvania Fire Ins Co., 110 La. 1019, 35 So. 271 (1903).

10. Providence Washington Ins. Co. v. Pass. 64 Ga. App. 180, 12 S.E.2d 460 (1940).
11. 91 R.I. 469, 165 A.2d 725 (1960).

[Vol. 17



CASE NO TES

property, a provision -therefor would necessarily have to be contained in the
contract. Reference was made to the insurance statutes which provided for
a standard-form fire policy, 12 and the court held that the intent of the legis-
lature was that contracts of insurance were to be reduced to writing and
that the rights and liabilities of the parties would be determined and as-
certained by the terms set out.

The decision of the instant case is based upon sound reasoning. The
state insurance statutes prescribed a standard form fire policy authorizing
the inclusion of certain provisions. Logically, the court decided that in
order for such provisions to be effective they must be included in the policy.
Such reasoning seems to suggest that close scrutiny of the insurance statutes
will prevent unnecessary litigation.

F. MVIARION CUMMINGS

LABOR LAW-FEDERAL PRE-EMPTION-STATE-COURT

JURISDICTION OF DEFAMATION ACTIONS RESULTING
FROM LABOR DISPUTES

The plaintiff, a company manager, brought an action against the United
Plant Guard Workers of America for damages for alleged defamation in
the course of a union organizational campaign. The action was dismissed
by the Eastern District Court of Michigan, and on appeal the United
States Court of Appeals for the Sixth Circuit affirmed the decision.1 Upon
review by certiorari, Justice Clark, speaking for five members of the Court,
reversed the lower court decisions and held such actions not to be within
the exclusive jurisdiction of the National Labor Relations Board.2 How-
ever, this decision was not to go without the Court's placing other burdens
upon the plaintiff in pursuing a remedy for such defamation. The follow-
ing discussion sets forth requirements both as to the circumstances sur-
rounding the alleged defamation and the burden of proof to be borne by
the plaintiff if he is to prevail in his action.

Cases involving the extent to which the National Labor Relations Act
supersedes state law with respect to libel perpetrated in the course of labor
organizational campaigns or labor disputes have on other occasions come be-
fore federal and state courts.3 On each occasion the courts seem to have
dispensed with the case without having reached the paramount question of
pre-emption. In the principal case, the Supreme Court has answered the
question of pre-emption by continuing such jurisdiction in the state courts.

The primary test which must be met in dealing with all pre-emption

12. R. I. GEN. L. §§27-5-2, -3 (1956).
I. Linn v. United Plant Guard Workers of America, 337 F.2d 68 (6th Cir. 1964).
2. Linn v. United Plant Guard Workers of America, 86 Sup. Ct. 657 (1966).
3. Brantley v. Devereaux, 237 F. Supp. 156 (E.D.S.C. 1956); Blum v. International Ass'n

of Machinists, 42 N.J. 389, 201 A.2d 46 (1964) ; Meyer v. Joint Council 53, Int'l Bhd.
of Teamsters Union, 416 Pa. 401, 206 A.2d 382 (1965).
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cases was first set forth in San Diego Trades Council v. Garmon.4 The
Court held that the state courts need not yield jurisdiction "where the ac-
tivity regulated was a merely peripheral concern of the Labor Management
Relations Act . . . or where the regulated conduct touched interests so
deeply rooted in local feeling and responsibility that, in the absence of com-
pelling congressional direction, we could not infer that Congress had de-
prived the States of the power to act."5 Through this decision the Court
points to an evaluation first of the state interest in such litigation and
then of the proportional interest of the federal labor policy. However, in
a subsequent decision the Court made use of the term "overriding state
interest,"6 thus insinuating that the federal court should have jurisdiction
unless the plaintiff can establish a predominant state interest.

In many cases the courts have called statements regarding labor disputes
matters of qualified privilege and within the same decision noted the close
tie such disputes have with the interest of the general public. 7 While the
decision of New York Times Co. v. Sullivan8 was based on a liberal inter-
pretation of article I of the Constitution, the principal case gives weight to
language contained in section 8 (c) of the National Labor Relations Act,9

as manifesting a congressional intent to encourage the debate of issues in-
volved in labor disputes.1 0 Because of an analogy to the Sullivan decision, the
court places a second burden upon the plaintiff.

The standards enunciated in New York Times Co. v. Sullivan
. . . are adopted by analogy, rather than under consitutional
compulsion. We apply the malice test to effectuate the statutory
design with respect to pre-emption. Construing the Act to permit
recovery of damage in a state cause of action only for defamatory
statements published with knowledge of their falsity or with reck-
less disregard of whether they were true or false guards against
abuse of libel actions, and unwarranted intrusion upon free dis-
cussion envisoned by the Act.'

As a result of this adoption, the plaintiff must show that the defamatory
statements were maliciously made and caused him harm.

This decision will be of little avail to plaintiffs prosecuting future suits
of this nature. Even though the Court has removed the restriction on state
courts' hearing these cases, the Court in so doing has placed an extremely
restrictive opportunity upon a plaintiff's bringing of such an action.

j. EUGENE BECKHAM, JR.

4. 359 U.S. 236 (1959).
5. Id. at 243-44.
6. Local 100, United Ass'n of Journeymen & Apprentices v. Borden, 373 U.S. 690 (1963).
7. Howard v. Lyons, 360 U.S. 593 (1959); Blake v. Turner, 148 F.2d 10 (D.C. Cir.

1945) ; Jeffers v. Screen Extras Guild, Inc., 162 Cal. App. 2d 717, 328 P.2d 1030 (1958).
8. 376 U.S. 254 (1964).
9. 61 Stat. 142 (1947) , 29 U.S.C. §158 (c) (1964).

10. Supra n. 2, at 664.
11. ibid.
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LOCAL GOVERNMENT-MUNICIPAL CORPORATIONS
-CHARTER POWER TO ASSESS FEES FOR GARBAGE

COLLECTION

An execution was issued by the city of Milledgeville against the plaintiff
to enforce a claim against him because of his failure to pay a compulsory
sanitation fee for garbage collection exacted under authority of a local
ordinance. The plaintiff filed an affidavit of illegality in which he asserted
that the ordinance in question was illegal for the reason that the city was
without authority under law to assess compulsory fees for the collection of
garbage. The trial court sustained the ordinance. The Georgia Court of
Appeals reversed the lower court,' but the Supreme Court upheld the va-
lidity of the ordinance. 2

It is well settled that the powers which a city government may lawfully
exercise must be derived from its charter or the general laws of the state.3

It is equally well settled that a grant of power to a municipal corporation
must be strictly construed. Such a corporation can exercise no powers ex-
cept those which are expressly given, or which are necessarily implied from
express grants of other powers.4 A necessary implication must be so clear
and strong as to render it highly improbable that the legislature could
have entertained an intention contrary to the implication claimed as re-

sulting from the power granted. 5

It is a general and undisputed proposition of law that a municipal corp-

oration possesses and can exercise only the following powers: first, those

granted in express words; second, those necessarily or fairly implied; third,

those essential to the declared objects and purposes of the corporation-
not being merely convenient, but indispensable. 6 If there is a reasonable

doubt of the existence of a particular power, the doubt is to be resolved in

the negative.
7

The court has held that all acts of a municipal corporation beyond the

scope of the powers granted to it are void. 8 Removal of garbage from the

streets and from residences abutting on the streets and sidewalks is a gov-

ernmental function. 9 The charter of the city of Milledgeville expressly em-

powered it to take all necessary and proper means for keeping the corporate

limits of the city free from garbage, trash, and filth of all kinds.'0

1. Green v. Mayor of Milledgeville, 112 Ga. App. 130, 144 S.E.2d 225 (1965).
2. Mayor of Milledgeville v. Green, 221 Ga. 498, 145 S.E.2d 507 (1965).
3. City of Macon v. Walker, 204 Ga. 810, 51 S.E.2d 633 (1949) .
4. Georgia Ry. & Power Co. v. Railroad Comm'n, 149 Ga. 1, 98 S.E. 696 (1919).
5. Georgia Ry. & Power Co. v. Railroad Comrn'n, supra n. 4; Suburban Inv. Co. v. City

of Atlanta, 148 Ga. 593, 97 S.E. 542 (1918); Frank v. City of Atlanta, 72 Ga. 428
(1884).

6. Jewel Tea Co. v. City Council, 59 Ga. App. 260, 200 S.E. 503 (1938).
7. Beazley v. DeKalb County, 210 Ga. 41, 77 S.E.2d 740 (1953) ; Kirkland v. Johnson, 209

Ga. 824, 76 S.E.2d 396 (1953).
8. City of Savannah v. Wilson, 49 Ga. 476 (1873)
9. City of Brunswick v. Volpian, 67 Ga. App. 654, 21 S.E.2d 442 (1942).

10. GA. LAWS, 1900, p. 350.
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The Court of Appeals held that a city may not exact compulsory fees
for the performance of governmental services where provision is made for
the defraying of such expenses out of the general tax revenues." The Su-
preme Court reversed this decision and held that the city could infer from
the city charter the power to charge fees for special services such as the col-
lection of garbage. 12 However, in the light of judicial decisions cited here
and the other provisions of the city charter, there would seem to be at least
a reasonable doubt as to whether the city had the authority to impose a
compulsory fee for the collection of garbage. Where the charter provides
for the raising of revenue for the purpose of carrying out the governmental
functions, 13 it would seem unnecessary to assess an additional fee to cover
the cost of any one of these functions. It would seem that this decision is
not in line with the previous decisions of the 'Georgia courts.

H. TERRELL GRIFFIN

TORTS-MISREPRESENTATION-MAN UFACTURER'S
LIABILITY FOR COMMERCIAL LOSS IN ABSENCE

OF PRIVITY

The Supreme Court of Tennessee has held the manufacturer of a product
that was found to be seriously defective and unsuitable for use liable for
a resulting commercial loss to the purchaser where there were no direct con-
tractual relations between the purchaser and the manufacturer, and the
purchaser relied on the manufacturer's brochure and trade name in making
his purchase.' Though this decision represents some development in the
law, the court felt it necessary in order to keep pace with and to protect
the consumer from present day marketing procedures. 2

While this holding is a new development, it is more of an extension of,
or addition to, a long developing trend rather than a reversing of precedent.
The idea that a manufacturer is liable to a purchaser for misrepresentations
as to safety or quality, regardless of privity of contract, began with the 1932
case of Baxter v. Ford Motor Co.3 There the court emphasized misrepresenta-
tion rather than breach of warranty and stated that the purchaser had a
right to rely on the manufacturer's representations even in the absence of
privity.4 Though the court held that physical injury was a requisite to

11. Green v. Mayor of Milledgeville, supra n. 1.
12. Mayor of Milledgeville v. Green, supra n. 2.
13. GA. LAWS, 1900, p. 351.
1. Ford Motor Co. v. Lonon, - Tenn. -, 398 S.W.2d 240 (1966). The plaintiff pur-

chased a tractor, the product in question, from a retailer who had acquired it through
one of the defendant's distributors. There was no written warranty between any of
the parties, and the plaintiff brought this action for loss of work time in the field
due to breakdowns and the difference between the actual value of the product and
the value as represented.

2. Id. at 242.
3. 168 Wash. 456, 12 P.2d 409 (1932).
4. Id. at 411.
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recovery, it did not require the manufacturer to have knowledge that its
representations were false.5

The Baxter doctrine 6 was substantially strengthened by a 1958 Ohio de-
cision 7 which emphasized that deceit is an action in tort and does not grow
out of a contractual relationship. The historical background is dealt with
more fully in an article by Judge Skeel in which he pointed out that origi-
nally the remedy for breach of warranty was an action in tort and the
idea that it should be an action in contract did not come about until the
development of the common-law action of assumpsit.8 At this point liability
was limited to products creating a risk to life or limb and some jurisdictions
were even granting recovery for property damage, but no liability was im-
posed for an article which turned out to be defective where no accident
occurred.9 This was not the situation for long, however, as the courts soon
began to extend the manufacturer's liability further. In a 1962 New York
case, 10 following the views of the previously cited Baxter case, 1 the court
held a manufacturer liable for misrepresentations which resulted in a com-
mercial-type loss. Three more recent cases, one each in the states of New
Jersey, 12 Ohio,'1 and California,1 4 have held the manufacturer liable simply
for a pecuniary loss.

The present case' 5 has extended the law another step basing liability
solely on a commercial loss. The importance of this holding lies in the
fact that a manufacturer can now be held liable for any consequential
damage proximately resulting from a defective product even in the absence
of contractual privity.

Thus, it seems that mass communication and direct advertising has and
will continue to result in an expansion of the Baxter doctrine,1 6 and the
manufacturer will incur greater liability on the basis of misrepresentation
regardless of the type of damage suffered by the retail purchaser.

DAVID J. TURNER, JR.

5. Freezer, Manufacturer's Liability for Injuries Caused by His Products, 37 MICH. L. REv.
8 (1939).

6. Baxter v. Ford Motor Co., supra n. 3. Scienter is not required in this jurisdiction. See
Freezer, supra n. 5, at 14.

7. Rogers v. Toni Home Permanent Co., 167 Ohio St. 244, 147 N.E.2d 612 (1958).
8. Skeel, Advertised-Product Liability: Nature of Problem-What "W'arranty"?, 8 CLEV.-

MAR. L. REV. 3 (1959).
9. Id. at 23.
10. Randy Knitwear, Inc. v. American Cyanamid Co., 11 N.Y.2d 5, 181 N.E.2d 399, 226

N.Y.S.2d 363 (1962).
11. Baxter v. Ford Motor Co., supra n. 3.
12. Santor v. A.gM. Karagheusian, Inc. 44 N.J. 52, 207 A.2d 305 (1965).
13. Inglis v. American Motors Corp., 3 Ohio St. 2d 132, 209 N.E.2d 583 (1965).
14. Seely v. White Motor Co., 45 Cal. Rptr. 17, 403 P.2d 145 (1965).
15. Supra n. 1.
16. Baxter v. Ford Motor Co., supra n. 3.
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WILLS-CONSTRUCTION-TESTATOR'S INTENT
VIS-A-VIS GENERAL AND DEMONSTRATIVE

LEGACIES

At the time of the execution of her will the testatrix owned exactly thirty-
four shares of American Telephone and Telegraph Company common
stock. On that date, she bequeathed sixteen shares to Ruth G. Hohlfelder,
two shares to Alice Blyth, and sixteen shares to Therese G. Morehouse.
One year later, the stockholders authorized a three-for-one stock split, and
pursuant to such authorization the directors issued the testatrix 102 shares
of the new stock at one-third the par value of the old. There had been no
change in the provisions of the will at the time of her death. The probate
court granted an application for distribution in kind, and the plaintiffs filed
a motion to modify the order, contending that the stock split did not
change the testatrix' interest in the corporation, but simply meant that her
interest was represented by more shares and that they were entitled to a pro-
portional increase. Held, the legacies created by the will in question are
general legacies. "There is no language in the bequest or in the will which
indicates that any specific stock was bequeathed. The mere fact that the
stock owned by the testatrix exactly equalled what was given by the will
is not sufficient ... to change ... a general legacy into a specific legacy."'

The general rule is that specific legacies carry with them additional
shares created by a stock split,2 while general legacies do not.3 The prin-
cipal difficulty arises when a testator makes a "specific" bequest, only to
have the courts defeat his clear intention because he failed to include the
"magic words.''4 This result is at direct variance with the cardinal rule in
construing wills. This rule is that the intention of the testator is to be ar-
rived at from the four corners of the will itself and the surrounding cir-
cumstances.5

In spite of the rule of giving effect to the intent expressed by the testa-
tor, many courts have gone far beyond the minimum requisites.6 The most

1. In re Estate of Kirkwood, 2 Ohio Misc. 56, 207 N.E.2d 587, 592 (1965).
2. Holliday v. Price, 146 Ga. 782, 92 S.E. 533 (1917) ; Fisher v. Paine, 210 Ore. 429, 311

P.2d 438 (1957).
3. In re Griffing's Will, 17 Misc. 2d 802, 187 N.Y.S.2d 907 (1959).
4. Paulus, Special and General Legacies of Securities-Whither Testator's Intent, 43

IOWA L. REv. 467, 470 (1958): "Statutes providing that general legacies will abate
before specific gifts are merely declaratory of the pre-existing court-made law making
such preference a rule of construction. However, courts have normally insisted on
express provisions in the will to rebut the presumption. Exceptions have been made
when relatives are legatees or special circumstances exist, but extrinsic evidence re-
lating to the testator's intent is normally not admissible." Many courts have held that
the identification of specific property bequeathed in a specific legacy may be made by
such words as "my," "in my possession," "owned by me," "standing in my name," and
"which I now hold."

5. Owens v. Citizens &- So. Nat'l Bank, 177 Ga. 289, 170 S.E. 196 (1933); Fidelity Nat'l
Bank & Trust Co. v. Hovey, 319 Mo. 192, 5 S.W.2d 437 (1927) ; In re Calnane's Estate,
28 S.W.2d 420 (Mo. App. 1930).

6. Paulus, supra n. 4, at 471.
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obvious excuse the courts have used for ruling against the specific gift is
the ademption principle. But this fails to present the true picture, because
the rules of abatement are only rules of construction, and these have been
created by the courts themselves.

Judicial prejudice against specific legacies is wholly unwarranted and par-
ticularly antiquated when applied to bequests of stock and bonds.7 By
definition, a specific legacy is one which separates and distinguishes the

gift from any other property of the testator. The legacy can be satisfied
only by the specific thing bequeathed. The latter requirement has caused
some courts to require the listing of the stock or bond numbers as well as
the specific identification of the source of the gift. 8 Such strictness on the
part of the courts is patently absurd and has been correctly rejected by
courts adopting a more realistic view.9

Although no case has yet presented itself before the Georgia appellate
courts having the same factual situation as In re Estate of Kirkwood,M0 there
is a strong indication that the Georgia courts will follow the same tortuous
and strained route as did the Ohio court rather than the more enlightened
Missouri rule, which has only minimum requirements of identification. 1

The landmark case, In re Largue's Estate,'2 is especially important be-
cause, in the words of the Ohio court, "it recognizes that . . . others have
reached opposing conclusions on the same facts and it clearly rejects the op-
posing decisions.'13 The Missouri rule requires only that the court be able
to ascertain to a reasonable certainty the intent of the testator and the
amount and corpus of the bequest. Had the principal case been before the
Missouri court, the likelihood is that the result would have been different.

It is submitted that the testator's intent, not rules of construction, should
be the controlling factor, because laymen tend to regard wills as being a
final disposition of their property even though drawn years before their
deaths, and the day when all instruments will be flawlessly constructed will
never arrive. 14

WILLIAM FARRIS McGEE

7. Ibid.
8. In re Calnane's Estate, supra n. 5; annot., 64 A.L.R.2d 774 (1931) .
9. In re -Largue's Estate, 267 Mo. 104, 183 S.W. 608, 609 (1916) ; contra, Tiff v Porter,

8 N.Y. 516 (1853); But see Allen v. National Bank, 19 Ill. App. 2d 149, 153 N.E.2d
260 (1958), holding a specific legacy because at the time of death the shares were the
identical ones the testatrix held at the time of the making of her will.

10. Supra n. 1.
11. Young v. Young, 202 Ga. 694, 44 S.E.2d 659 (1947).
12 Supra n. 9.
13. Supra n. 1, at 590.
14. Paulus, supra n. 4, at 475.
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