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The main constitutional problems before us are caused by, and con-

tinuously related to, paragraph 170 (e) of the Atomic Energy Act' which

should be placed before the reader at the very outset of this discussion.

Our main problem is: Should this subsection be held unconstitutional

when read in connection with the Atomic Energy Act as a whole?

This subsection, which is often referred to as the "no recourse" pro-

vision of the Atomic Energy Act, may require further elucidation from other

sections of this statute, and particularly from the other subsections of the

same statutory section. 2 It seems highly useful to transcribe on our very first

pages the language of the key subsection 170 (e), which reads as follows:

The aggregate liability for a single nuclear incident of persons in-
demnified, including the reasonable costs of investigating and
settling claims and defending suits for damage, shall not exceed
the sum of $500,000,000 together with the amount of financial
protection required of the licensee or contractor: Provided, how-
ever, That with respect to any nuclear incident occurring outside
of the United States to which an agreement of indemnification en-
tered into under the provisions of subsection 170 (d) is applicable,
such aggregate liability shall not exceed the amount of $100,000,000
together with the amount of financial protection required of the
contractor. The Commission or any person indemnified may apply
to the appropriate district court of the United States having venue
in bankruptcy matters over the location of the nuclear incident,
except that in the case of nuclear incidents occurring outside the
United States, the Commission or any person indemnified may
apply to the United States District Court for the District of Co-
lumbia, and upon a showing that the public liability from a single
nuclear incident will probably exceed the limit of liability im-
posed by this section, shall be entitled to such orders as may be ap-
propriate for enforcement of the provisions of this section, includ-
ing an order limiting the liability of the persons indemnified, or-
ders staying the payment of claims and the execution of court

*The Price-Anderson Act, section 170 of the Atomic Energy Act, purports to grant im-

munity to the manufacturers of atomic power plants and to the utilities operating
such plants for any liability above the sum of $560,000,000, which is the sum of the
commercial insurance (currently $60 million) and government indemnity ($500
million) available for each plant.

"Professor emeritus of law, George Washington University. A.B., 1911, Harvard University,
LL.B., 1915, S.J.D.,.1932. Member of the New York Bar. This paper was prepared for
the National Coal Association.

1. 71 Stat. 576 (1957), as amended, 42 U.S.C. §2210 (1964).
2. Section 170.
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judgments, orders apportioning the payments to be made to claim-
ants, orders permitting partial payments to be made before final
determination of the total claims, and an order setting aside a
part of the funds available for possible latent injuries not discovered
until a later time.3

It also seems desirable to present at the very outset of this discussion some
material that will demonstrate that the amount of possible damage that may
ensue from any "nuclear incident" contemplated by the Atomic Energy
Act may well be much larger than the total of about $560,000,000 referred
to repeatedly in section 170 (e) just quoted, consisting of $500,000,000 of in-
demnification to be furnished, according to the provisions of the statute,
by the United States and 60 to 80 million dollars of liability insurance
payments from private companies which are usually designated in the statu-
tory text as the "amount of financial protection required of the licensee
or contractor."

The best source of intelligent and relatively reliable predictions as to
the possible range of such damages from "nuclear incidents" is undoubtedly
the Brookhaven Report prepared in 1957 by a special group of scientists,
engineers and other experts to serve as a steering committee named by the
Atomic Energy Commission itself. These groups of scientists, engineers and
experts prepared a report4 which was approved by the United States Atomic
Energy Commission and transmitted by it to the Chairman of the Joint
Committee on Atomic Energy of the Congress of the United States.

This report contains in a continuous sequence the following key state-
ments5 with regard to the monetary amounts of damages which must be

considered as actual possibilities that may ensue from a single "nuclear
incident." Without any added comment or discussion these statements taken
directly from the Brookhaven Report will be reproduced here as follows:

The portion of the study dealing with consequences of theoretical
accidents started with the assumption of a typical power reactor,
of 500,000 kilowatts thermal power, in a characteristic power re-
actor location. Accidents were postulated to occur after 180 days of
operation, when essentially full fission product inventories had been
built up.

Three types of accidents which could cause serious public dam-
ages were assumed. Pessimistic (higher hazard) values were chosen
for numerical estimates of many of the uncertain factors influencing
the final magnitude of the estimated damages. It is believed that
these theoretical estimates are greater than the damage which would
actually occur even in the unlikely event of such accidents.

For the three types of assumed accidents, the theoretical estimates
indicated that personal damage might range from a lower limit of

3. 71 Stat. 576 (1957), as amended, 42 U.S.C. §2210 (1964).
4. VASH-740.
5. Id. at p. viii.
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none injured or killed to an upper limit, in the worst case, of
about 3,400 killed and about 43,000 injured.

Theoretical property damages ranged from a lower limit of about
one half nillion dollars to an upper limit in the worst case of
about seven billion dollars. This latter figure is largely due to as-
sumed contamination of land with fission products.

Under adverse combinations of the conditions considered, it was
estimated that people could be killed at distances up to 15 miles,
and injured at distances of about 45 miles. Land contamination
could extend for greater distances.

In the large majority of theoretical reactor accidents considered,
the total assumed losses would not exceed a few hundred million
dollars.

6

In an official letter written by Glen T. Seaborg, chairman, United States
Atomic Energy Commission under date of June 18, 1965, to the chairman
of the Joint Committee on Atomic Energy there appears the following
statement with regard to the damages reasonably predictable from any
"nuclear incident," at that very recent date:

In answer to the second question, a restudy of the theoretical con-
sequences of hypothetical accidents by our staff and that of Brook-
haven has led us to fairly predictable conclusions. Reactors today
are much larger than those in prospect in 1957, their fuel cycles
are longer and their fission product inventories are larger. There-
fore, assuming the same kind of hypothetical accidents as those in
the 1957 study, the theoretically calculated damages would not be
less and under some circumstances would be substantially more
than the consequences reported in the earlier study.7

No FEDERAL PRE-EMPTION

The "no recourse" provisions have the character of an arbitrary
blockade of legal rights which at the same time are admitted to
exist, since the federal law makes no attempt to preempt the field of
legal rules of liability for atomic incidents, and such a blockade is
an unconscionable violation of the due process and just compensa-
tion clauses of the fifth amendment.

The first major ground of our constitutional discussion may be formu-
lated as follows: "What is the true nature and source of the law that is to
be applied to determine the basic issues as to liability for damages arising
from nuclear incidents?"

In general terms the answer to this important question should be this:
The determining law would be the law of the particular state in which

the damages in question were inflicted, that is, ordinarily the state in which

6. (Emphasis added.)
7. Hearings Before the Joint Committee on Atomic Energy on "Proposed Extension of

AEC Indemnity Legislation," June 22-24, 1965, at 347.
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the primary harmful impacts on persons or property produced by the par-
ticular "nuclear incident" took place.

The special purpose of this statement at the outset of our discussion is to
emphasize that it is state law, in force at the time and place where the
harmful impacts occurred in the case of "nuclear incidents" as well as of
other alleged torts occurring anywhere in the United States, which must be
taken as controlling in respect to the determinations of almost all tort lia-
bilities and not a new branch of federal law, either one to be fashioned by
general statutes of the United States or by administrative regulations of
the A.E.C., or one to be fashioned independently by the federal courts on
the basis of general jurisprudence.

There are some problems as to the possible conflicts of jurisdiction and
choice of law as between various states each of which may assert that some
significant aspect of the particular "nuclear incident" under examination
established a "contact" with the selected jurisdiction sufficient to render
its particular body of tort law or of property law applicable to the de-
termination of legal controversies about claims for damages arising from
any such "nuclear incident" in the United States. It seems necessary, how-
ever, to put aside and postpone all such questions as the possible conflict-
of-laws issues. This seems necessary in order to emphasize and clarify the is-
sues as to another great theoretical conflict, namely, that which exists as
between the geographical state law and paramount federal law, as properly
determinative of legal disputes as to tort liability for "nuclear incidents."

As to this choice between local state law and some sort of general federal
law as controlling the field of possible legal liabilities here in question, let
us note the following points.

First, the atomic energy legislation of Congress itself makes no affirma-
tive claim or assertion that Congress had any intention to preempt this
field of "public liability" law. Certainly there is no code of public or legal
liability or even any fragment thereof in this body of congressional enact-
ments. The familiar phrase "public liability" is generally used in discus-
sions of tort law to signify liability to members of the public in general,
as distinguished from liability to persons who have some special relationship
of contract or status to the alleged tortfeasors. It happens that in the
present discussion as to possible tort liability for damages caused by any
"nuclear incident" we have to deal chiefly with possible liabilities in this
area of the private corporations and other private business organizations
which have been licensed by the Atomic Energy Commission to produce
electrical energy through the use of nuclear materials. There is therefore
a recurring temptation to speak of "private liablity" in this connection, as
distinguished from the possible liabilities of a governmental body, particu-
larly the possible liabilities of the United States on contracts of indemnifi-
cation or otherwise.

However, the main constitutional problem throughout the present essay
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is the determination on general principles of the necessary actual liabilities
to members of the general public with respect to nuclear incidents of any
corporation or persons duly licensed to produce electricity at plants powered
by nuclear energy. The term "public liability" will, therefore, in accord-
ance with current general usage, be employed herein as a shorthand phrase
for the possible tort liabilities of owners and operators of such plants to any
members of the general public for damages caused in any way by their
respective operations.

If Congress had intended to preempt this field of "public liabiilty,"
hitherto untouched by federal legislation, surely it would have expressly
enacted some specific rules of law, however brief, to govern the legal issues
as to public liability of any persons who might thereafter be concerned in
the causation of nuclear incidents. The complete silence on this particular
subject, that is, the legal rules and standards of tort liability that are to be
applied throughout the relevant legislation of Congress, necessarily throws
us back on the determination of "public liability" by various bodies of state
law as the source from which Congress actually designed and intended that
the specific legal rules and doctrines should be drawn that were to be de-
terminative in this field in accordance with universally accepted legal prac-
tice in the United States. Otherwise, the utmost confusion and uncertanity
would necessarily have been caused.

It must be presumed that Congress intended that its own silence on this
whole subject should be construed to establish that it was the congressional
design to leave undisturbed the various state laws that would have been
constitutionally applicable to this field of liability, if Congress had not
legislated at all about atomic energy issues and procedures. Indeed Congress
has not legislated at all about this particular subject of basic principles or
rules of public liability of private persons that shall or may be used in set-
tling private claims arising out of nuclear incidents.

Second, the Constitution of the United States, properly construed, not
merely permits but itself requires by its own terms that the basic power of
the states to determine, through their own legislation or their own judicial
decision, the standards, rules and limitations as to possible tort liabilities
should be constantly recognized as fully controlling with respect to actions
and occurrences that should take place within their respective territorial
jurisdictions. No separate or specific express grant to Congress of legislative
power on this broad subject can be found in the Constitution. Nor could
Congress delegate to the Atomic Energy Commission, or any other admin-
istrative authority, legislative or rule making power in this legal realm which
Congress did not itself receive in the constitutional grants of power to itself.

The general power to prescribe the rules, standards, and limitations of
tort liability would therefore seem to be one of those powers of government
which are reserved to the states respectively, not only by the force of the
general design of the Constitution, but also quite plainly by force of any
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reasonably acceptable construction of the tenth amendment whose some-
times forgotten but still legally authorative text may properly be recited,
for the sake of emphasis, at this point in our discussions.

AMENDMENT x: The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved
to the States respectively or to the people.

The general theoretical legal positions just asserted with regard to the
true constitutional distribution of powers of government as between the
federal government and the states have received an emphatic and con-
tinuous approval by all the courts throughout the last twenty-seven years in
the judicial development and enforcement of the doctrine of Erie Railroad
v. Tompkins,8 which may be confidently asserted to have an especially close
and controlling relationship to the main constitutional problems presently
before us.

The doctrine that the law to be applied in all judicial determinations as
to liability in tort in the United States is to be reached on the basis of exist-
ing state law and not on the basis of any supposed body of independent
federal common law was finally authoritatively established after a long
historical development by the decision of the United States Supreme Court
in the famous case, Erie Railroad Company v. Tompkins.9 This decision
was definitely rested on federal constitutional grounds and the majority
opinion therein is itself a perfectly clear declaration that the decision was
compelled by the constitutionally established distribution of both judicial
and legislative powers as between the federal government and the state gov-
ernments. The majority opinion states this in the following unmistakable
language which was designed to explain and clarify the Supreme Court's
final determination to overrule a great number of earlier judicial decisions
in the federal courts at all levels:

If only a question of statutory construction were involved we
should not be prepared to abandon a doctrine so widely applied
throughout nearly a century. But the unconstitutionality of the
course pursued has now been made clear and compels us to do
so .... 10

The decision in Erie Railroad v. Tompkins has been consistently followed
ever since that time in the Supreme Court and in all other courts. This de-
termination has remained in a peculiarly definite and significant sense
"the law of the land." It is one of the great "landmark decisions" and con-
trols in practice as well as in principle a great range of contemporary litiga-
tion and judicial decision.

The Supreme Court stated and explained the essential basis of its de-

S. 304 U.S. 64 (1938).
9. Supra n. 8.

10. 304 U.S. at 77, 78.
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cision in the Erie Railroad case in the following language, employed in its
opinion therein:

Except in matters governed by the Federal Constitution or by acts
of Congress, the law to be applied in any case is the law of the
state. And whether the law of the state shall be declared by its
Legislature in a statute or by its highest court in a decision is not
a matter of federal concern. There is no federal general common
law. Congress has no power to declare substantive rules of common
law applicable in a state whether they be local in their nature
or general, be they commercial law or a part of the law of torts.
And no clause of the constitution purports to confer such a power
upon the federal courts....

The fallacy underlying the rule declared in Swift v. Tyson [16
Pet. 1, 41 U.S. 1 (1842) ] is made clear by Mr. Justice Holmes
[in, among others, Kuhn v. Fairmont Coal Co., 215 U.S. 349 at
370-372; 30 S. Ct. 140 at 147-148 (1910) ]. The doctrine rests upon
the assumption that there is "a transcendental body of law outside
of any particular State but obligatory within it unless and until
changed by statute. . . . But law in the sense in which courts speak
of it today does not exist without some definite authority behind it.
The common law so far as it is enforced within a State ... is not
the common law generally but the law of that State existing by the
authority of that State without regard to what it may have been in
England or anywhere else ...

"The authority and only authority is the State, and if that be so,
the voice adopted by the State as its own (whether it be of its
Legislature or of its Supreme Court) should utter the last word."

Thus the doctrine of Swift v. Tyson is, as Mr. Justice Holmes said,
"an unconstitutional assumption of powers by courts of the United
States which no lapse of time or respectable array of opinion should
make us hesitate to correct.""

It is true that there are legal situations with respect to which Congress
may change the rules of legal liability sounding in tort so far as concerns
the fully prospective operation of such alterations. But in all such instances
the rules of legal liability involved may be shown to be part and parcel of
a particular legal subject or domain of legal jurisdiction which has by the
language and true intent of the Constitution itself been granted to the ex-
clusive or paramount legislative authority of Congress.

The legal starting point and foundation of all the earlier decisions in
the United States Supreme Court with regard to the choice of the body of
law from which to draw the governing rules and standards for determining
the tort liability of parties engaged in interstate commerce, particularly
the common carriers, has been the constitutional presumption that the law
of the state where the alleged tort took place is properly applicable and con-

trolling in such cases.

11. Id. at 79 (Emphasis added.)
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Thus in the case of Chicago, Milwaukee, and St. Paul Ry. v. Solan,'12 the
facts were that cattle were delivered to a railway carrier at Rock Valley,
Iowa, to be transported to Chicago. In the course of the transportation an
injury happened to the drover of the cattle in Iowa due to the negligence
of the transporting company. The shipper had signed a contract providing:

That the company shall in no event be liable to the person in
charge of said stock for any injury to his person in any amount
exceeding $500.

A statute of Iowa in force at all the relevant times provided:

No contract, receipt, rule, or regulation shall exempt any corpora-
tion engaged in transporting persons or property by railway from
liability of a common carrier, or carrier of passengers which would
exist had no contract, receipt, rule or regulation been made or
entered into.13

The trial court charged that the limitation contained in the contract was
void and a substantial verdict for damages was returned. Judgment on this
verdict was ultimately affirmed in the Supreme Court of the United States
by a unanimous opinion whose reasoning is sufficiently expressed in the
following passage:

A carrier exercising his calling within a particular state although
engaged in the business of interstate commerce is answerable ac-
cording to the law of the State for acts of nonfeasance or mis-
feasance committed within its limits. If he fails to deliver goods to
the proper consignee at the right time and place, or if by negligence
in transportation he inflicts injury upon the person of a passenger
brought from another state, the right of action for the consequent
damage is given by the local law. It is equally within the power of
the state to prescribe the safeguards and precautions foreseen to be
necessary and proper to prevent by anticipation those wrongs and
injuries which, after they have been inflicted, the state has the
power to redress and punish.

The rules prescribed for the construction of railroads, and for
their management and operation designed to protect persons and
property otherwise endangered by their use are strictly within the
scope of the local law. They are not in themselves regulations of
interstate commerce although they control in some degree the con-
duct and the liability of those engaged in such commerce.

So long as Congress has not legislated on the particular subject,
they are rather to be regarded as legislation in aid of such com-
merce, and as a rightful exercise of the police power of the State
to regulate rights of all persons and corporations within its lim-
Its. ...

The statute now in question so far as it concerns liability for in-
juries happening within the State of Iowa-which is the only mat-

12. 169 U.S. 133 (1898).
13. IOWA CODE §1308 (1873).
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ter presented for decision in this case-clearly comes within the
same principles. It is in no just sense a regulation of commerce.
It does not undertake to impose any tax upon the company or to
restrict the persons or things to be carried or to regulate the rate
of tolls, fares or freight. Its whole object and effect are to make it
more sure that railroad companies shall perform the duty resting
upon them by virtue of their employment as common carriers to
use the utmost care and diligence in the transportation of pas-
sengers and goods.1 4

In the later case of Pennsylvania R.R. v. Hughes,15 the doctrines
of the Solan decision, just cited and examined, were expressly affirmed
with copious quotations from the earlier opinion. The Hughes case in-
volved a judicial ruling of the Supreme Court of Pennsylvania which was
rendered without the statutory basis that was present in the Solan case, but
which denied legal enforcement to a contract limiting a railroad carrier's
liability on the ground that such contracts were contrary to the public
policy of that state as expressed in its judicial decisions according to the
course of the common law. It was thus decided by the Supreme Court of the
United States that common law decision in any particular state could estab-
lish the invalidity of contracts limiting liability for torts, even when ad-
mitted to arise out of interstate commerce activities provided that there
was no statute of Congress in force that was designed to regulate the par-
ticular field of liability then under judicial examination.

It is true that, since the relatively early decisions of the Supreme Court
that have just been summarized, there have been certain statutes of Con-
gress designed to create and establish a nationwide uniform rule within
the field indicated therein that have affected liabilities of parties engaged
in interstate commerce, which have grown out of special contractual rela-
tions voluntarily established by the contractual agreements expressed or im-
plied of all the parties involved.

But there has never been any attempt by Congress to establish any
general or comprehensive system of tort liabilities as between persons en-
gaged in interstate commerce and members of the general public who have
never entered into any contractual relationships, expressed or implied,
with such persons engaged in interstate commerce.

This is true even with respect to that great legal area of the activities
of common carriers in interstate commerce, with regard to which the express
regulatory legislation of Congress has been more prolific and more pervasive
than in any other area.

The actual situation in this important legal area is, first, that Congress
has regulated to a considerable extent the relationship which common car-
riers have established contractually or quasi-contractually with shippers of
goods, employees of such carriers and passengers. And second, Congress has

14. 169 U.S. at 138. (Emphasis added.)
15. 191 U.S. 479 (1903).



MERCER LAW REVIEW

established many safety requirement laws and traffic control laws which are
to be enforced by fines and penalties of a criminal nature. But Congress has
never attempted to establish any comprehensive body of regulations of tort
liabilities of the carriers to members of the general public. This last field
of potential liability is really a third category entirely distinct from the first
two. This third domain has been left to the laws of the several states, where
it has rested since the foundation of our constitutional government.

Now the attempted abrogation of adequate recovery of actual damages
under the terms of the Atomic Energy Act 16 appears clearly to fall under
our third category as delineated above. The extension of federal legislative
control to this field of legal liability would be a complete novelty under our
constitutional system. It would be a complete novelty in that no competent
legal authority either in Congress or in the federal judiciary or among the
learned legal commentators has hitherto asserted that federal legislation
in regulation of pure tort liabilities in the sense above defined would be
constitutional when applied to claims for damages in accidents including
"nuclear incidents," even when they arise in the course of activities that

may be assumed, for the sake of argument, to be activities in the course of
interstate or foreign commerce within the true definitions of these much dis-
cussed constitutional areas. Such legislation would be unconstitutional on
all reasonable and all historical grounds.

The qualifying phrase "so long as Congress has not legislated on the
particular subject" used in the relatively early Supreme Court opinions
above quoted was probably intended to be merely cautionary and hypo-
thetical, for no statute of Congress then existing needed to be closely ex-
amined or analyzed with reference to its constitutional force and application
to the cases then before the Court.

These conditional and rather incidental judicial statements are of course
not equivalent to any positive assertion even by way of obiter dictum that
broad regulatory powers in this area actually belong to Congress although
hitherto not used.

Besides, if we consider these particular judicial statements in relation
to the language of the Atomic Energy Act of 1957 (as amended), it is one
of our main contentions, suggested at several points in this essay, that Con-
gress in that statute "has not legislated on the particular subject" of sub-
stantive tort liability. Instead, Congress has endeavored to block any actual
legal recovery, by purely discriminatory and arbitrary limitations applicable
only to claims growing out of some nuclear incidents, of any such damages
as could be considered at all adequate or proportionate to serve as just com-
pensation for well-proven harm and injuries, in fact suffered; while at the
same time Congress has left the existing rules and principles of the state
laws governing primary tort liabilities theretofore applicable entirely un-
touched and theoretically in full force as relates to the vital underlying is-

16. Section 170 (e).
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sue. This vital issue is of course the determination of the basic principles
and rules of primary liability in tort that ought to be applied to the persons
properly responsible in "nuclear incidents" just the same as in other in-
stances of large scale damage.

For these basic principles and legal rules of tort liability, pre-existing in
and through the historic law of the particular state, precede and in a just
legal sense are paramount to the ill-judged statutory attempt that Congress
has made to mutilate and distort, if not to destroy totally, the previous legal
rights of enforcement of the major fundamental substantive liabilities
whose existence and legal force is never contradicted or effectively displaced
by this peculiar statutory attempt to formulate a subversive legislative
purpose by a strange form of circumlocution.

A difficult leading case, which may seem at first blush to point toward the
conclusion that Congress may in its discretion preempt legislative power to
modify or displace tort liabilities with respect to accidents or events where
federal interests are in some way concerned, is the important decision of the
United States Supreme Court in the case of Mondou v. New York, New
Haven and Hartford R.R.,17 sometimes called the Second Employer's Li-
ability cases. Of course, as all lawyers will immediately realize, there have
been a great host of judicial rulings that have followed this landmark de-
cision and which in all legal essentials depend upon it.

In this leading Supreme Court decision the chief and controlling issues
were as to the constitutionality of "An Act Relating to the Liability of
Common Carriers by Railroad to their Employees in Certain Cases"'"
adopted in 1908. There were amendments to this Act adopted in 1910,
which need not be considered for present purposes.

In summary, this statute of Congress, throughout the field of its opera-
tion, as to liability for injuries or death caused by the negligence of a
common carrier employer or his agents to any employee-

(a) abolished the defense of contributory negligence as a complete de-
fense even where the injured party had the last clear chance,

(b) established liability on the ground completely novel to the common
law of almost all the states of "proportional negligence,"

(c) gravely modified if it did not entirely abolish the common law de-
fense of assumption of risk as between employees and employers, and

(d) established liability for the death of any employee caused by the
employer's negligence in whole or in part in favor of the personal repre-
sentative of the deceased for the benefit primarily of the surviving husband
or wife or children exclusively, as contrasted in various respects with the
death provisions and requirements previously in force in many of the states.

Now all of these statutory provisions just summarized purporting to alter
the common law or statutory systems previously existing in the various states,

17. 223 U.S. I (1912).
18. 35 Stat. 65 (1908).
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significant and progressive as they are in many respects, present a constitu-
tional problem which is readily to be distinguished from that which is
forced upon us by the limitation of liability provisions in 170 (e) of the
Atomic Energy Act.

A thoughtful and impartial study of the Railroad Employer's Liability
Act will lead to agreement with the Supreme Court's conclusion of con-
stitutionality; while in the instance of the immunity provisions of the
Atomic Energy Act in section 170 thereof and elsewhere the same sort of
unprejudiced and reflective examination will lead to the conclusion of un-
constitutionality.

The following more specific comparisons of these two statutory systems
will now be offered:

First-In the Employer's Liability Act of 1908, Congress openly attempted
to preempt the field of railroad employer's liability for accidents to railroad
employees and established a new system of tort liabilities in respect to such
accidents for the purpose of establishing uniformity in the essential legal
principles to be applied to all classes of railroad employees throughout the
United States, and for the purpose of thereby fostering and protecting inter-
state and foreign commerce through widely advocated modernization of this
branch of law and the nationwide removal of specific grievances of all the
railroad employees that were jeopardizing the safety and continuity of such
commerce.

But in the atomic energy legislation of Congress no attempt has been
made to change the basic liabilities in tort that had heretofore existed under
state law. An elaborate system of partial indemnification of the owners and

operators of power plants using atomic energy was established. But this was
done on the basic assumption that potential tort liabilities under the pre-

existing state laws remained the same as before, and themselves rendered the

indemnification system desirable. Therefore the "no recourse" provisions
in section 170 have the character of arbitrary obstructions and denials of
legal liabilities under state laws admitted by Congress to be still in existence
and still applicable in principle. Such a blockade of legal rights which are
at the same time admitted to exist is an unconscionable violation of the
due process and just compensation clauses of the fifth amendment.

Second-The changes in the law of torts provided for by the Employer's
Liability Act of 1908 constituted in themselves an orderly system of rules
founded on reasonable considerations intrinsic to this branch of legal li-

abilities and internally appropriate thereto. And these proposed changes
were all strictly relevant to the intramural or internal relations between
the two great economic factors in railroad operations, that is, the capitalists
and the employees. Furthermore, these provisions could all be said to be
contractually accepted by both the employees and the railroad companies
by force of the consensual renewal or prolongation of their specific employ-

ment relationship subsequent to the statute of Congress. None of these
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statutory changes affected directly the rights of any member of the general
public nor altered the legal rules of "public liability."

Vhereas, in the atomic energy legislation the whole thrust of the "no
recourse" provisions (that there should be no allowance of legal damages
beyond the field of the statutory indenmification system) is against any
general liabilities for the possible excess damages to members of the general
public. These possibilities of liability affect numerous members of the
public who have no contractual relation with any unit of the atomic energy
industry and who have never waived or voluntarily agreed to limit any
of the legal rights of recovery for injuries inflicted that would normally and
in almost all other legal situations be accorded to them by state law. The
possible valid damage claims of such persons according to the well known
Brookhaven Report of 1957 above quoted may exceed seven billions of dol-
lars for a single atomic incident. How can this monstrous forfeiture or prac-
tical destruction of legal rights, never voluntarily surrendered or limited by
the legal owners and beneficiaries thereof, be justfied constitutionally?

Third-Under the Employer's Liability Act of 1908, the added outlays
of money, required perhaps by the liberalized system of tort liabilities there-
by established in respect to railroad employees, have been made chargeable
in the first instance to the entrepreneurs and capitalists who are the respon-
sible owners and managers of the railway system, and to them alone. The
costs of compensating infringements upon a new statutory set of rights have
not been charged against the general public or against the independent
private holders of ancient legal rights or against any branches of our gov-
ernments, local, state, or national. Obviously these outlays have never been
charged against the property interests and normal rights of citizens outside
of the railroad industry, selected arbitrarily because of their mere physical
juxtapostion to railroad properties or because they themselves had large
claims for damages against the railroads, which it would be pleasant for the
railroads to see cancelled out.

. And if we leave the strictly immediate or primary view of the economic
impact of these railroad damages happening to their respective employees,
we are told by a host of economists and publicists that the ultimate inci-
dence of this new bill payable for employees' damages will rest upon the
shippers of goods and passengers, who will in the long run be required to
pay increased rates for the railroad services which they respectively have
enjoyed. Such increased charges will not be essentially unjust or violative
of any sound economic principle. For those persons who receive and en-
joy the benefit of the ultimate products and services of any industry in-
cluding the transportation industry may certainly in accordance with our
fundamental ideas of justice and in accordance with all sound economic
principles be required to pay prices that will cover all of the aggregated es-
sential costs of production and transportation.

But under the essential policy of the "no recourse" provisions of the
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atomic energy legislation, in sharp and absolute contrast to the Employer's
Liability Act of 1908, there seems to be no primary financial liability at
all against the owners and operators of the atomic energy power plants
for damages caused by any "nuclear incident." A heavy load will be borne
by the private insurers and a still greater financial load will fall upon the
United States on the basis of the indemnification contracts that the Atomic
Energy Commission is authorized to enter into, up to $500,000,000 as the
total for each "nuclear incident."

But the capitalists and entrepreneurs who have the profits and benefits
of these various atomic energy plants will not be forced to pay any part of
the enormous actual damages. And so the economic necessity of raising the
prices of their electrical energy produced in these nuclear powered plants
so as to transfer the tort damages caused to outside parties by possible
nuclear incidents in their respective plants will never arise, or can be wholly
neutralized.

But the real "payment" for these excess damages (above $560,000,000) will
fall upon persons and industries having no special involvement or relation
to nuclear energy power plants, or the profits thereof, but who by the ar-
bitrary operation of particular accidental circumstances have sustained the
immense primary damages that may, according to the generally accepted
Brookhaven Report, amount to the difference between $560,000,000 (which
is expected to be covered by the indemnification contracts) and a possible
total damage to the amount of seven billions of dollars or more that would
have been legally recoverable against the parties primarily liable under
the previously existing state laws, specifically applicable. Certainly this
would have been true if it had not been for the bold and confiscatory at-
tempt to cancel out the six billions four hundred forty millions of liabilities
for damages anticipated from a possible nuclear incident according to the
terms of the Brookhaven Report quoted supra so far as this theoretical
amount would have rested upon the parties primarily responsible legally
for the nuclear energy enterprises of the class now under discussion.

It seems obvious that the rationale and the constitutional conclusions of
the Employer's Liability Cases cannot give support by an), reasonable
analogy to the suggestion that the "no recourse" provisions of the atomic
energy legislation are unconstitutional. These "no recourse" provisions in
the atomic energy statutes do not justly or reasonably fall within the true
and constitutional scope of the principles and standards by which the Rail-
road Employees Act was actually sustained and enforced. Nor do they re-
motely resemble the just aims and enlightened social policies which are
manifested throughout the Employer's Liability Act of 1908 and the amend-
ments thereto.

If we turn from the consideration of the legislative power of Congress
under the commerce clause of the Constitution and give attention to other
grants of legislative power to Congress, namely: first, all those powers of
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Congress affecting the national military interests of the United States; 10

second, all those powers of Congress controlling the status of federal proper-
ty in all its forms; 20 and third, the important specific power of Congress "to
establish uniform laws on the subject of Bankruptcies throughout the
United States" 21 the legal situation in these three great constitutional areas
is compactly and accurately summarized in the very able and lucid statement
dealing with the atomic energy legislation of Congress now in force made
on the floor of the House of Representatives on Wednesday, August 4,
1965, by Hon. Robert T. Secrest, Congressman from Ohio, which is reported
in the Congressional Record (in part) as follows: 22

On the question of constitutionality, the Atomic Energy Commis-
sion itself, in 1956-page 43, "Governmental Indemnity" hearings
before the Joint Committee on Atomic Energy-stated:

"We have carefully considered the approach of limitation of liability
and do not recommend this method primarily on account of doubts
as to constitutionality of this approach. Also limitation of liability
does not offer the degree of protection to the public that is offered
by the indemnity or reinsurance approach."

Nevertheless, in 1957 Congress adopted the limitation of liability-
a provision in effect eliminating responsibility of manufacturers
and operators of atomic power plants for damages caused to the
public. In the committee report on the 1957 Act, several grounds
were set forth as alleged justification for the constitutionality of
this approach, as follows:

First. It was assumed at the time that the byproducts-plutonium-
produced in power plants might be needed for military purposes.
This is no longer a valid assumption, because it is publicly recog-
nized now that we will not have any military use for byproducts
from atomic power plants. We have all we need from other sources.

Second. In 1957 the law provided that all atomic fuel must be the
property of the U. S. Government. Under the "private ownership"
legislation enacted last year, this ground fails, because in the future
atomic fuels used in power plants will no longer be owned by the
Government.

Third. In the 1957 report the bankruptcy power of Congress was
cited as grounds for the constitutionality of the no recourse pro-
vision. This does not appear to be a valid ground, since the bank-
ruptcy power presumably applies only in the event of insolvency or
threatened insolvency. It hardly seems proper to assume that the
bankruptcy power gives Congress the authority to completely elimi-
nate financial responsibility for damages without even touching
the assets of the utility involved.

19. U. S. CONST. art. I, §8, c. 1.
20. U. S. CONST. art. I, §8, c. 17.
21. U. S. CONST. art. I, §8, c. 4.
22. 111 CONG. REC. 18744 (1965).
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DUE PROCESS AND JUST COMPENSATION

Even if Congress had the power to regulate tort liability for nu-
clear incidents, the "no recourse" provisions would be unconstitu-
tional because they are unreasonable in a legal sense and obnox-
ious to the due process and just compensation clauses of the fifth
amendment.

Even if we were to make the unwarranted assumption that Congress had

the authority to enact legislation touching upon the liability in tort for
"nuclear incidents" and the resulting damage caused by special atomic

energy licensees of the United States, so long as this legislation was reason-

able and legitimate in itself and not disproportionately harmful to other

rights and interests, still it remains true that the provisions' of the Atomic

Energy Act with regard to the limitation of the total amount of the re-

coverable damages are unreasonable in a legal sense and are obnoxious to

the due process and just compensation clauses of the fifth amendment to

the Constitution of the United States.

The general statement in Corpus Juris Secundum most closely relevant

to the particular topics under our present consideration reads as follows:

Although no one has a vested right in a rule of laws as such or in
any particular form or remedy, withdrawal or change of remedy in
violation of interests already vested or in impairment of substantial
rights constitutes a denial of due process ...

Arbitrary and unreasonable abolishment of a right of action to
redress injury to the essential rights of person or property falls
within the prohibition of the due process clause, and the legisla-
ture may not abolish a remedy given by the common law to es-
sential rights without affording another remedy substantially ade-
quate.

A right of action to force indemnification for wrongs done to per-
son or property is 'property' within the meaning of the Con-
stitution which the legislature may not amend or destroy without
due process.

23

Let us make use of these authoritative statements from Corpus Juris Se-

cundum as a sort of Golden Text for a brief analysis.

It should be noticed even the shortest comment on these general state-

ments just quoted from "the Corpus" that the language of the first sentence

thereof condemns "withdrawal or change of remedy . . . in impairment of

substantial rights," and asserts that governmental action of this sort con-

stitutes a denial of constitutional rights to due process of law.

Obviously this statement from Corpus Juris Secundum is not limited

to the prohibition of obvious formal changes by some governmental au-

thority in the provisions of the substantive law directly announced and

identified as such. But it prohibits also any "withdrawal or change of rem-

23. 16A C.J.S. Constitutional Law §614, p. 76 (1956). (Emphasis added.)
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edy" in any case where such action is in impairment of substantial legal
right.

It is also clear from the precise language used that the due process limita-
tion is not confined to the protection of the rights already fully vested at
the time of the attempted violation thereof, for the alternative clause in
the same sentence declares that "withdrawal or change of remedy .. . in
impairment of substantial rights" is equally a denial of constitutional due
process, although in this latter clause the phrase "interests already vested"
is not repeated.

Again in the second sentence above we have quoted, first, the announce-
ment that the due process clauses of the federal constitution forbid arbi-
trary and unreasonable abolishment of the right of action to redress in-
jury to the essential rights of person or property, and second, that "the
legslature may not abolish a remedy given by the common law to [any]
essential rights without affording another remedy substantially adequate."

I would urge that the atomic energy legislation falls within these pro-
hibited categories. The legislation results in the total denial of any remedy
for very serious and substantial injuries in violation of pre-existing laws
justly applicable at the time and place thereof, and it declares that the
tortious acts in question are not to be grounds of liability for the recovery
of any damages directly from the persons actually and primarily responsible
for the novel and dangerous atomic processes in question and thereby for
the infliction of intensely harmful results upon all who may possibly be dam-
aged by the undesired but reasonably foreseeable working out of those atomic
processes.

The only liabilities that will be tolerated by the legislation of Congress
will be, first, the liability against private insurers whose financial protection
up to a limited coverage has in fact been secured, and secondly, against the
United States to the total extent of $500,000,000, by virtue of the indemni-
fication contracts contemplated by section 170 (c), (d), and (e) . It seems that
the owners and operators of the atomic power plants, as well as the manu-
facturers of their equipment, will go scot-free from liability to members of
the general public for all the damage that may be caused by their operations.
It is only the indemnifiers who may be made legally liable. The parties who
would normally be made primarily liable under existing state laws escape
this primary liability up to $560,000,000 by the statutory indemnification
system; and then too they are totally absolved as to any liability whatever for
any normal legal damages or any payment above these statutory indemnifica-
tions limits, no matter how aggravated the circumstances may be.

It is worthwhile at this precise point to quote once again the following
language from section 170 (e):

The Commission or any person indemnified may apply to the ap-
propriate District Court of the United States having venue in bank-
ruptcy matters over the location of the "nuclear incident" . . . and
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upon a showing that the public liability from a single nuclear inci-
dent will probably exceed the limited liability imposed by this Sec-
tion shall be entitled to such orders as may be appropriate for the
enforcement of the provisions of this section including an order
limiting the liability of the persons indemnified, or to staying the
payment of claims and the execution of Court judgments, orders ap-
portioning the payments to be made to claimants,.. . and an order
setting aside a part of the funds available for possible latent injuries
not discovered until a later time.2 4

Does not this total abolishment of the direct rights previously existing
under the normal operation of the tort liability laws of the state or states
previously supposed to have constitutional jurisdiction in respect thereto,
which said state laws have never been directly repealed in terms or dis-
placed by any competent legislative authority, constitute the plainest pos-
sible example of "arbitrary and unreasonable abolishment of rights of action
to redress injury to essential rights of persons or property"?

The reference in these statutory provisions to the jurisdiction of a bank-
ruptcy court of the United States should not blind our eyes to the fact that
it will not be the owners and operators of atomic energy power plants who
will become bankrupt through the working out of this complex system of
indemnification. On the contrary the financial position of this class of per-
sons, who are the persons who would be primarily responsible for all legal
damages under the typical provisions of law normally prevailing in the
political jurisdiction where they performed their dangerous acts, will not be
impaired at all. They will come nowhere near to bankruptcy, no matter how
large the damages. The amounts, if any, that will ever be paid to persons
and owners of property that may be injured by "nuclear incident" will be
derived solely and exclusively from the indemnification system which the
statute sets up, and never directly or indirectly from the owners and op-
erators of these atomic power plants and the manufacturers of the equip-
ment used therein, who ought to be primarily responsible. These provisions
lie entirely outside of the true scope of the power to establish uniform laws
throughout the United States on the subject of bankruptcy. The constitu-
tional purpose of the grant to Congress of legislative powers on the subject
of bankruptcies does not comprehend or correspond with the unconstitutional
purpose which the Atomic Energy Act manifests in these ill-considered pro-
visions. There is under the statutory scheme no extra payment or differential
amount that will be chargeable directly to the owners and operators of the
atomic power plants or to the manufacturers of the equipment.

When any person understands these necessary conclusions, the first sen-
tence of section 170 (e) has a truly portentous meaning and should for the
sake of emphasis be stated separately just at this point:

The aggregate liability for a single nu lear incident of persons

indemnified including the reasonable costs of investigating and set-

24. (Emphasis added.)
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tling claims and defending suits for damage, shall not exceed the
sum of $500,000,000 together with the amount of financial pro-
tection required of the licensee or contractor.

It seems clear that this complex system violates the last part of the gen-
eral statement from Corpus Juris Secundum above quoted.2 5 In this im-
portant field Congress has attempted to abolish any and all remedies given
by the common law or by state statutes for the intensely harmful prospective
torts that may be caused by the atomic energy plants and has done this
"without affording another remedy substantially adequate." For in the first
place, the total amount of $500,000,000 of Governmental indemnity plus
about $60,000,000 from private insurance, large as the amount appears to be
on first inspection, will not be sufficient to provide just compensation for
the monstrous damages that may quite possibly be caused to persons and
property even by a single "nuclear incident" especially if this "nuclear in-
cident" happens to occur within or near to a thickly settled community.

It should be borne in mind that the position of the Atomic Energy Com-
mission now is that it would be unconstitutional for any local government,
state or municipal, to attempt to forbid or regulate the construction of
atomic energy power plants even in the midst of New York City or any
other large center of population, because such attempted local regulation
would conflict with the consistent and universal application of any federal
scheme of regulation and control under the standards that may be approved
by the Atomic Energy Commission.

The position of the Commission in this respect is well illustrated by a let-
ter of June 11, 1963, addressed to the Honorable Paul Screvane, President
of the Council of New York City, in connection with bills introduced in
the Council which would prohibit the conduct of industry, trade, occupa-
tion or business requiring use of a nuclear reactor in the city (NYC)
which would render it unlawful to manufacture electricity using a nuclear
reactor in the city; and which would establish penalties for violation of
these provisions. This letter of the Atomic Energy Commission contains the
following language:

The Atomic Energy Act and its legislative history express the Con-
gressional intent that the control of the radiation hazards from cer-
tain facilities including "nuclear reactors" be the exclusive respon-
sibility of the Federal Government. Sec. 274 of the Atomic Energy
Act does authorize the transfer of certain regulatory responsibilities
from the Commission to the States. . . However, here again the
Act and its legislative history make it clear that Congress intended
that the licensing and the regulation of nuclear reactors for pur-
poses of control of radiation hazards is to remain the exclusive
responsibility of the Federal Government.

Thus Congress and the Commission have endeavored to paralyze the

25. Supra n. 23.

1966]



MERCER LAW REVIEW [

states and municipalities from resorting to any effective self-protective ac-
tion whatever as against the operation of the nuclear power plants within
their respective densely populated limits.

Turning back to the main course of our discussion as to the uncon-
stitutionality of the immunities from tort liability which the atomic energy
legislation of Congress attempts to create, there do not appear as yet to be
any judicial decisions of appropriate authority dealing with the precise
topic of the unconsitutional invalidity under the fifth amendment of the
United States Constitution which must necessarily be ascribed to this at-
tempted elimination of public liability in tort on the part of the owners and
operators of atomic energy power plants or manufacturers of equipment
therein. However, there are available certain decisions of the Supreme
Court of the United States and of other courts of very high authority in
cases that present reasonable and valuable analogies to the constitutional
issues before us in the present discussion.

For example let us examine United States v. Causby.26 In this case it ap-
peared that the U. S. had acquired by lease the possession and beneficial
use of an airport located near 'Greensboro, North Carolina, for military
and naval purposes. The facts were that military and naval aircraft reach-
ing and leaving this airport were constantly using one runway (among
others), the take-off end of which was located only 2,220 feet from Causby's
barn and 2,275 feet from his house. The "path of glide" to and from this
runway passed directly over Causby's property and covered a strip of his
land which was 100 feet wide and 1,200 feet long.

Various aircraft of the United States used this particular airport, includ-
ing bombers, transports and fighters. After the U. S. started operations at
this location, its heavy four-motor bombers and its fighter planes frequently
passed over Causby's land and buildings in considerable numbers and
rather close together. There was evidence that the noise was startling at
such times and at night the glare from the planes brightly lighted up the
place. As a result of the noise the Causbys had to give up their chicken
business. As many as 6 to 10 of their chickens were driven into the walls
each night by fright and were killed. The Causby family were frequently
deprived of their sleep and the family had become nervous and frightened,
although as bearing on the anxiety factor it should be mentioned that there
had not been any actual harmful accidents on or over the Causby property.

An action was brought by Causby in the United States Court of Claims
on the constitutional ground that his property was being taken for public
use without just compensation and that he was being deprived of his pro-
perty without due process of law. The Court of Claims gave judgment in
favor of Causby. This result was affirmed by the United States Supreme
Court. The facts in the Causby case obviously differ in many respects
from the facts that have to be considered in the central problem before us

26. 328 U.S. 256 (1946).
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as to the constitutionality of the "no recourse" provisions in the atomic
energy legislation. But the Causby case is very closely in point on no less
than three of the constitutional issues that are presented in our central
problem.

First, the Causby decision is definitely based on constitutional grounds
and not merely on grounds that Would be adequate 'to sustain an action
of tort as against private parties under the same circumstances. The case
arose before the Tort Claims Act of 1946,27 waiving the historic immunity
of the United States in tort cases, went into effect. Thus at the critical date
in the Causby litigation there was no legislative waiver of the basic im-
munity of the United States from actions sounding in tort. The decision
derives much of its significance from this point, for in order to sustain the
jurisdiction of the courts against the United States prior to 1946, it was
necessary that the alleged wrong done to Causby should be determined to
be a constitutional wrong or a violation of contract rights by the United
States. The basis of the jurisdiction both of the Court of Claims and of
the United States Supreme Court that was ultimately sustained had to be
placed and was placed on the ground that the Court had the power and the
obligation to enforce against the United States without any special legisla-
tive waiver by Congress, the constitutional limitation expressed in the
fifth amendment, "nor shall private property be taken for public use
without just compensation."

Now the provisions of the fifth amendment to the Constitution of the
United States are exactly the grounds on which the validity of the inade-
quate compensation provisions of the Atomic Energy Act must be con-
demned. We are entitled to regard the direct action of the Supreme Court
in the Causby case, in upholding the same constitutional provisions in the
fifth amendment as against the United States in that case, as applicable
and controlling to prevent the taking of property without due process of law
in the forthcoming litigation under the Atomic Energy Act. There is no
need for any special legislative waiver to establish the jurisdiction of the
courts to expose the unconstitutional limitations on the right of recovery
in the field of general public rights, which the provisions of section 170,
especially of 170 (e) , were designed to restrict.

Second, the specific decision in United States v. Causby constitutes a val-
uable Supreme Court precedent in another respect in relation to the vin-
dication of the full private rights of recovery that will have to be recog-
nized in connection with the possible future damages to members of the gen-
eral public for harm resulting from the operation of atomic energy power
plants owned and operated by private persons and corporations. This paral-
lel is that in the Causby case the operation of the airport adjacent to Caus-
by's land was reserved exclusively for military and naval activities. Now, one
of the suggestions constantly urged in defense of the unjust and badly bal-

27. 28 U.S.C. §2671 (1948).
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anced scheme of the Atomic Energy Act for extinguishing the normal rights
of injured persons and injured property owners to recover against the own-
ers and operators of the atomic power plants in question has been that this
immunity is necessary for military reasons and for the effective protection
of the essential military interests of the United States.

But it is obvious in the decision of United States v. Causby that the Su-
preme Court rejected the possible suggestion that liability as against the
United States could not legally be established on the facts in that case be-
cause the operations harmful to Causby were exclusively of a military nature.
The Supreme Court showed no disposition whatever to draw a magic circle
around the issues as to liability in the Causby case on the ground that the
paramount military interest and needs of the U. S. must not be jeopardized
under any circumstances by the less weighty considerations of protecting
private rights by affording just compensation. Rather the gravamen of the
Causby case is that, whether the activities of the United States were military
or not, the constitutional inhibitions of the fifth amendment are applicable
to protect in appropriate cases the rights of the private parties to be im-
mune from being deprived of the use of their property without due process
of law or having their property taken from them without just compensa-
tion.

Actually the privately owned and operated atomic power plants whose op-
erations are made the subject of the elaborate system of indemnification
by the United States, together with the attempt to extinguish legal liability
against them or their owners for harmful accidents from "nuclear incidents"
by crippling limitations, are not directly connected with the military activi-
ties of the United States at all. The process of using special nuclear material
to produce intense heat whereby electric power can be generated through the
creation of great steam pressures are entirely different from the processes
used by all military forces or under their special authority for producing
atomic warheads or atomic bombs or hydrogen bombs. There is indeed
no direct connection at all between any truly military activity and the
operation of these commercial electric power plants which are operated by
private parties under license from the Atomic Energy Commission to pro-
duce new supplies of electric energy for sale and distribution to private
industries and to the general public.

There is therefore no sound military reason against requiring these pri-
vately owned atomic power plants to pay their way, just as electric power
plants fired by coal or gas are required to pay their way. Indeed the true
evaluation from the point of view of the welfare of the national economy of
the natural competition of these different methods of producing electric
energy is obviously distorted and obscured and made difficult and un-
scientific through the enormous indirect subsidies which the atomic energy
power plants have been receiving since 1957.

A third point-The decision and opinion in United States v. Causby have
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a direct and significant bearing in still another way on the problems which
we have been discussing with regard to the validity of the atomic energy
legislation of Congress. This aspect of the comparison is that the decision
in United States v. Causby gives no consideration to halfway methods of

insuring compensation such as the indemnification and insurance provision
of the atomic energy legislation. The decision was that the entire value of
Causby's land was the true measure of the compensation due to him, be-
cause the operations of the United States at the military airport rendered
Causby's land uninhabitable by normal human beings and his business of
chicken raising was totally destroyed. The Court held that the situation
legally is the same as if his land had been taken by complete ouster by
the United States. This is true although there never had been a physical
invasion of the subjacent land by negligent or purely accidental operations
of the military planes from the airport.

In the Causby case the decision wholly rejected the possible suggestion
that since there had been no physical pushing out of the plaintiff and his
farm activity by the agents of the U. S. there should therefore be a settle-
ment of the case on the basis of some measure of damages considerably

less than the full amount of the value of land. Yet it is just this idea of

partial compensation to injured persons that is the essence of the atomic

energy legislation. In an extensive nuclear disaster caused by the operation
of one of the licensed atomic power plants, partial compensation according
to the terms of the statute is to be obtained through the provisions of
compulsory private insurance plus the gigantic indemnification program
up to $500,000,000 that has been undertaken by the United States. But the
operators and owners of these atomic power plants are to go entirely free of
any legal responsibility for any of the residuary part of the damages that
may have actually occurred in any extensive disaster. In other words, finan-

cially limited recovery of a part or fraction of legal damages is the policy

of the Atomic Energy Act. This policy of fractional recovery can be su-
stained only if the actual and legally undeniable constitutional violations
are ignored. But constitutional requirements for total recovery of all legal-

ly recognizable damages is the essence of the decision of the Supreme Court

in United States v. Causby in a closely analogous situation.

THE LACK OF LEGISLATIVE POWER

The Constitution does not empower the legislature to abolish li-
ability in tort in favor of members of the general public who have
been injured by the actions of wrongdoers.

The third main ground of our general discussion must be the more exact
identification and classification of cases in which under our constitutional
system the legislative power is not competent to abolish liability in tort in
favor of members of the general public who have been injured by the ac-
tions of wrongdoers.
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The principal express provisions in the Constitution of the United States
that must be chiefly relied upon for the establishment of restraints on legis-
lative power in this connection are the due process .and just compensation
clauses of the fifth and fourteenth amendments. These clauses have been
interpreted so as to have, a broad operation in restricting legislative power,
as well as administrative power and judicial power, for the protection of
the constitutional rights of private persons with respect to property as well
as with respect to personal privileges and immunities.

There are also additional express limitations on legislative powers for
the protection of historically established private rights which are set forth
in the respective constitutions of several of the states, such as Delaware,
Kentucky and Oregon. These provisions may logically be regarded as specific
constitutional interpretations of some of the principles of "due process
of law," for they are indeed legally inherent therein. Examples of such pro-
visions will be quoted infra.

Some of the most instructive decisions dealing with the general issues
as to the constitutionality of modem statutes which have attempted to
abolish or to limit quite radically the pre-existing common law rights of
recovery of tort damages in certain legal areas are to be found among those
which have ruled upon the validity of the so-called "automobile guest stat-
utes." These statutes, examples of which were adopted almost concurrently
in a number of jurisdictions, were designed to abrogate, in large part or
altogther, the rights of gratuitous licensees, who may have been harmed or
injured while being transported as guests in automobiles, to recover dam-
ages from the owners or operators of such automobiles.

Thus in Coleman v. Rhodes,28 the court was required to determine the
issues as to the constitutionality of the first automobile guest statute en-
acted in Delaware which provided in its essential substantive clause as
follows:

That the operator or owner of a motor vehicle shall be relieved
from any liability whatsoever for injuries suffered or sustained by
any person while riding with said operator or in said owner's car
free of charge. 29

The court itself concisely stated the procedural status of the case under
discussion in the following language:

The plaintiff's declaration consists of four counts, the first three
charging the defendant with the negligent operation of a motor
vehicle which resulted in the death of Sarah A. Coleman (the
plaintiff's wife) while riding as a non-paying passenger in the auto-
mobile owned by the defendant.

The fourth count differed from the first three in this: that it

28. 35 Del. 121, 159 At. 649 (1932).
29. Del. L., vol. 36, ch. 270, para. 1 (1929).
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charges wilful and intentional negligence on the part of the de-
fendant.

The defendant has pleaded to this count and demurred to the
others on the ground that they are not good in law to sustain
the plaintiff's right of action because of a statute of this state.

The sole question to be determined in this case is whether the
statute referred to is constitutional. Was it a valid exercise of
legislative power?30

The court held that the very general and comprehensive language of the
statute in question could not be subdivided so as to exclude from its pri-
mary legislative operation the field of liability for reckless and wanton mis-
conduct or even that for intentional inflictions of injury. The court ruled
that to make such exclusions by judicial action would amount to a judicial
re-writing of the statute and would be "judicial legislation" in disregard of
constitutional limitations on the judicial power. Since it was agreed by
both of the parties of this litigation, in accordance with the court's own
subsequent considered judicial opinion, that any statutory prohibition
against recovery of damages legally caused by reckless and wanton mis-
conduct, or by "wilful and intentional negligence" (to repeat the some-
what unscientific phraseology actually employed by the pleadings in this
case), must be held to be unconstitutional. Therefore the court ruled that
the whole of this legally indivisible statute must be denied any judicial
enforcement.

The court's opinion, in dealing with the suggested possibility that the
statute might be "partially upheld" so as to confer legal immunity in these
automobile guests cases from liability for ordinary negligence, even though
such immunity must be denied in cases of reckless and wanton misconduct,
presented the following illuminating statements:

There can be no doubt about the intent of the act before us; it
is general in its terms, expresses but one subject, and the part
claimed to be constitutional cannot be separated from the part
admitted to be unconstitutional without interpolating words not
in the act. In this case we have no means of ascertaining the legis-
lative intent except by the language of the statute. To hold it con-
stitutional by severing the good from the bad, when not war-
ranted by its language would, in our opinion, be sustaining it by
judicial legislation, and surely that is never permissible. We con-
ceive it to be the duty of the Court to construe the statute accord-
ing to its language and manifest intent, and not according to what
the Court might think the Legislature should have done or had
power to do.3 1

Various other state supreme courts have reached the same result as that
in Coleman v. Rhodes, holding unconstitutional automobile guest statutes

30. 159 At. at 649.
31. Id. at 654.
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in their respective jurisdictions which attempted to deny recovery to gratui-
tous licensees riding in automobiles against the owner or operator of such
automobile under all circumstances.

For example in Stewart v. Houk,32 the Supreme Court of Oregon held
unconstitutional a statute of that state which, in sweeping terms without
any express exception whatever, denied recovery for damages to gratuitous
licensees as against the host owner or operator of the vehicle in which the
harm happened.

The statute read in part as follows:

Any person, who as a guest accepts a ride in any vehicle moving
upon any of the public highways of the state of Oregon and while
so riding as such guest receives or sustains an injury, shall have no
right of recovery against the owner or driver of such motor ve-
hicle and in the event that the person as such guest is killed or dies
as a result of injury sustained while so riding as such guest then
neither the estate nor the legal representative of such guest shall
have any right of recovery against the driver or owner of said
car by reason of the death of said guest. .... 33

It should be noticed that in Article 1, section 10 of the Oregon State
Constitution there is a special provision reading: "And every man shall
have remedy by due course of law for injury done him in his person, pro-
perty or reputation."

However, the Supreme Court of Oregon seems to have regarded this spe-
cial constitutional provision as a specific formulation of what ought to be
regarded as required by "due process of law" throughout the United States.
In its opinion denying a re-hearing as to any of the constitutional issues
in this case the court said:

In our previous decision we pointed out what we believe are un-
reasonable features of the Oregon act. It seems to us that these
identify our act, not as an effort of the police power to regulate the
operation of automobiles by prescribing the duty of host to guest,
but as one wherein this element of the situation remains un-
touched and the sole change effected is the denial of the remedy to
an injured guest. We are persuaded to this conclusion by the fact
that all injured guests are denied access to the courts regardless
of their capacity or incapacity to care for themselves and regardless
of the degree of carelessness exhibited by the injuring act .... 34

From Mattson v. Astoria, supra, the following quotation seems to have a
precise and definite doctrinal application to the constitutional problems
arising under the "no recourse" provisions of the Atomic Energy Act:

The constitutional provision guaranteeing to every person a rem-

32. 127 Ore. 589, 271 Pac. 998 (1928).
33. Ore. L., 1927, ch. 342, p. 448.
34. Stewart v. Houk, 127 Ore. 597, 272 Pac. 893 (1928). See also Eastman v. Clackamas

County, 32 Fed. 24 (C.C.D. Ore. 1887); West v. Jaloff, 113 Ore. 184, 232 Pac. 642
(1925) ; Mattson v. Astoria, 39 Ore. 577, 65 Pac. 1066 (1901).
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edy by due course of law for injury done him in person or pro-
perty is found in the constitution of many of the states and means,
as said by the Supreme Court of Missouri, "that for such wrongs
as are recognized by the law of the land the courts shall be open
and afford a remedy." 35

In Ludwig v. Johnson,36 the Court of Appeals of Kentucky held uncon-
stitutional the automobile guest statute of that state adopted in 1930, the
essential part of which read as follows:

No person transported by the owner or operator of a motor ve-
hicle as his guest without payment for such transportation shall
have a cause of action for damages against such owner or operator
for any injuries received, death, or any loss sustained unless the
loss shall have resulted from an intentional act on the part of
said owner or operator.37

The Constitution of Kentucky in section 14 thereof contains language very
similar but not identical to the provision contained in the Oregon Constitu-
tion discussed supra. This Kentucky constitutional clause reads as follows:

All courts shall be open and every person for an injury done him
in his lands, goods, person, or reputation shall have remedy by
due course of law and right and justice administered without sale,
denial or delay.3 8

The Court of Appeals held that the constitutional section just quoted as
well as two other specific sections of the state constitution were violated by
the automobile guest statute in question. It should be stressed that this
statute made no exception with respect to injuries caused by "negligence,"
"gross negligence," or "wanton and reckless misconduct," although it did
make an exception with respect to injuries in cases where "such accident
shall have resulted from an intentional act on the part of said owner or op-
erator."

The Court of Appeals also relied on general doctrines as to constitutional
limitations in the United States as shown in the following statement from
the opinion, which is remarkable indeed for the breadth of the "institutional"
rights of recovery of damages which are held to be constitutionally protected
and which this opinion expressly recognizes:

The statute under consideration violates the spirit of our Con-
stitution as well as its letter as found in Sections 14, 54 and 24. It
was the manifest purpose of the framers of that instrument to pre-
serve and perpetuate the common law right of a citizen injured by
the negligent act of another to sue to recover damages for his injury.
The imperative mandate of Section 14 [of the Constitution of Ken-
tucky] is that every person for an injury done him in his person
shall have remedy by due course of law. If the allegations of appel-

35. 65 Pac. at 1067.
36. 243 Ky. 533, 49 SAV.2d 347 (1932).
37. Kv. L., 1930, ch. 85.
38. Ki. CONST. §14.
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lant's petition are true, he has suffered serious injuries occasioned by
the negligent acts of the appellee Darwin Johnson. The Constitu-
tion guarantees to him his right to a day in court for the purpose
of establishing the alleged wrong perpetrated on him and recovery
of his resultant damages. We conclude that Chapter 85 of the Acts
of the General Assembly is unconstitutional and void.39

The doctrine of Coleman v. Rhodes as to the effect upon a questionable
statutory section as a whole of possible important applications of the general
statutory language that would be unconstitutional in themselves has had a
long history.

In United States v. Reese,40 the Supreme Court of the United States had
to deal with the validity of criminal convictions of inspectors of munici-
pal elections who had been indicted and convicted for violations of an Act
of Congress which had been passed for the apparent purpose of enforcing
the fifteenth amendment, but whose language was not confined to the pro-
hibition of unlawful discrimination "on account of race, color, or previous
condition of servitude" in its attempts to control the conduct of officers
of elections.

The Court condemned these statutory provisions as a whole because of
the wide and important operation they purported to authorize beyond the
powers conferred upon Congress by the fifteenth amendment. The Court
said in part:

When we go beyond the third section and read the fourth we find
there no words of limitation, or reference even, that can be con-
strued as manifesting any intentions to confine its provisions to the
terms of the Fifteenth Amendment.

X\Te are therefore directly called upon to decide whether a penal
statute enacted by Congress with its limited powers, which is in
general language broad enough to cover wrongful acts without as
well as within the constitutional jurisdiction, can be limited by ju-
dicial construction to make it operate only on that which Congress
may rightfully prohibit and punish. . . . The question then to be
determined is whether we can introduce words of limitation into a
penal statute so as to make it specific, when, as expressed it is gen-
eral only.

It would certainly be dangerous if the legislature could set a net
large enough to catch all possible offenders and leave it to the
courts to step inside and say who could rightfully be detained and
who should be set at large. This would to some extent substitute
the judicial for the legislative department of the government. . ..

To limit the statute in the manner now asked for would be to
make a new law, not to enforce an old one. This is no part of
our duty.41

39. 49 S.W.2d at 351. (Emphasis added.)
40. 92 U.S. 214 (1875).
41. Id. at 221.
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It is true that the statute construed in the Reese case was a penal statute.
But the reasoning therein would seem to be applicable to any statute in
similar language.

In Spraigue v. Thompson,42 the United States Supreme Court made an in-
teresting determination on the issue as to the legal inseparability of un-
constitutional parts of a statute which is illuminating as to the typical bear-
ing of this doctrine upon the necessary recognition by the courts of the act-
ual though excessively broad intentions of the legislative body in this class
of cases.

This decision dealt with the constitutionality of a state pilotage statute
which was supposed to be in force at the relevant times in this case and
which contained the following provision:

Any person, master or commander of a ship or vessel bearing to-
ward any of the ports or harbors of this State, except coasters in
this State and between the ports of this State and those of South
Carolina and between the ports of this State and those of Florida,
who refuses to receive a pilot on board shall be liable on his arrival
in such port in this State to pay the first pilot who may have of-
fered his services outside the bar and exhibited his license as a
pilot, if demanded by the master, the full rates of pilotage estab-
lished by law for such vessel.43

The federal statutes have long included provisions validating state pilot-
age laws, one of which at the relevant times in this controversy read as fol-
lows:

Until further provision is made by Congress all pilots in the bays,
inlets, rivers, harbors, and ports of the United States shall con-
tinue to be regulated in conformity with the existing laws of the
States respectively wherein such pilots may be or with such laws
as the States may respectively enact for such purposes. 44

There was however another statutory section in the laws of the United
States forbidding "any discrimination in the rate of pilotage or half pilotage
between the ports of one state and vessels sailing between the ports of dif-
ferent states ... "45

The facts in the Spraigue case were that a harbor pilot outside the port
of Savannah, Georgia, was rejected by the master of the steamer "Saxon"
owned in Philadelphia and running between Philadelphia and Savannah.
This was done because the "Saxon" had on board an experienced pilot in
its own permanent employment who was familiar with the Savannah water-
ways.

The rejected local pilot brought an action at law in the Georgia state
courts to recover the statutory pilotage fee. This claim was upheld by the

42. 118 U.S. 90 (1886).
43. GA. CODE §1512 (1882).
44. REV. STAT. §4235 (1875).
45. REV. STAT. §4237 (1875).



MERCER LAW REVIEW

Georgia tribunals. 46 But on writ of error, the United States Supreme Court
reversed this ruling on the following grounds as stated in its opinion:

It was held however by the Supreme Court of Georgia in the case
before us that so much of the section as makes these illegal excep-
tions may be disregarded so that the rest of the section as thus read
may stand upon the principle that a separable part of a statute
which is unconstitutional may be rejected and the remainder pre-
served and enforced. But the insuperable difficulty with the appli-
cation of that principle of construction to the present instance is
that by rejecting the exceptions intended by the legislature of
Georgia the statute is made to enact what confessedly the legisla-
ture never meant. It confers upon the statute a positive operation
beyond the legislative intent, and beyond what anyone can say it
would have enacted in view of the illegality of the exceptions.
We are therefore constrained to hold that the provisions of §1512
of the Code of Georgia cannot be separated so as to reject
the unconstitutional exceptions merely and that the whole section
must be treated as annulled and abrogated. .... 47

This semi-classic doctrine as to the true juristic and constitutional distinc-
tion between cases where unconstitutional parts of statutes must be adju-
dicated to be "inseparable" from the whole and those where they may be
adjudged to be "separable" has been formulated with much care and pre-
cision in Cooley's Constitutional Limitations, which paraphrases and per-
fects the language of Circuit Judge Sanborn in delivering the opinion of the
United States Court of Appeals for the Eighth Circuit in the case of Chicago
M. and St. P. Ry. v. Westby. 4s The formulation as presented in Cooley's
treatise reads as follows:

The test to be applied in determining whether the uncon-
stitutional provision in a statute invalidates the whole enactment is
the answer to the following questions:

(1) Are the constitutional and the unconstitutional parts cap-
able of separation so that each may be read and may stand by it-
self?

(2) Is the unconstitutional part so connected with the general
scope of the whole as to make it impossible to give effect to the
apparent intention of the legislature if the clause or part is stricken
out?

(3) Is the insertion of words or terms necessary in order to sep-
arate the constitutional part from the unconstitutional part and to
give effect to the former only?49

A different conclusion was reached in Silver v. Silver,50 in which the courts
were confronted with the issues as to the constitutionality of the Connecti-
cut "automobile guest statute" which contained a special clause excluding

46. Thompson v. Spraigue, Soulle & Co., 69 Ga. 106 (1882) , rev'd, 118 U.S. 90 (1886).
47. 118 U.S. at 94-95.
48. 178 Fed. 619 (8th Cir. 1910).
49. COOLEY, CONSTITUTIONAL LIMITATIONS 364 (8th ed. 1927).
50. 108 Conn. 371, 143 At. 240 (1928) , aff'd, 280 U.S. 117 (1929).
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from the operation of the statute all instances where harm was caused by
the unlawful intentional action of the owners or operators or by their reck-
less or wanton misconduct. The substantive part of the Connecticut "auto-
mobile guest statute" read as follows:

Section 1. No person transported by the owner or operator of a
motor vehicle as his guest without payment for such transportation
shall have a cause of action for damages against such owner or op-
erator for injury, death, or loss, in case of accident unless such acci-
dent shall have been intentional on the part of said owner or op-
erator or caused by his heedlessness or his reckless disregard of the
rights of others.51

The facts and procedure in the Silver case were compactly summarized by
the Connecticut Supreme Court as follows:

The plaintiff is the wife of the defendant and upon his invitation
was a passenger in an automobile operated by him.

There was considerable traffic upon the road in both directions
and the defendant was driving in the line of traffic behind a num-
ber of other cars at a speed of between fifteen and twenty miles
an hour. His son was in the rear seat of the car and called out,
"Oh, daddy, look at the horses," at the same time pointing to some
horses that were being ridden in a vacant lot upon the right hand
side of the road. The defendant turned and looked to the right
and immediately crashed into a car which had been proceeding
about fifteen feet in front of him as a result of which the plain-
tiff received the injuries for which she seeks to recover. The de-
fendant was called as a witness by the plaintiff and testified on her
behalf. There was no conflict between the evidence of the plaintiff
and that of the defendant as to how the accident happened and
their evidence was the only evidence in the case as to the conduct
of the defendant.

At the close of the plaintiff's case the court directed a verdict
in favor of defendant upon two grounds . . . (2) that the collision
was not caused by defendant's heedlessness or his reckless disregard
of the right of others. 52

The foundation of the decision in the Silver case is that the Connecticut
statute very clearly draws the distinction between the immunity from lia-
bility for ordinary negligence which this statute authorizes as against "auto-
mobile guests" and the immunity for damages caused by reckless and wan-
ton misconduct or by the actual wrongful intentions which the statute ex-
plicitly rejects. We find here no indications of legislative intention to grant
an unintelligent "blanket immunity" from actions for damages under all
circumstances in this class of cases.

Furthermore the facts of this test case illustrate the special dangers of
collusion of parties, of false and misleading evidence, and of unjust net

51. Conn. Acts, 1927, ch. 308, §1.
52. 143 Ad. at 241.
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family profits at the expense of liability insurance companies which probably
and creditably motivated the legislative scheme here under examination.
In other words there are very strong reasons of public policy in the field
of public morals and with respect to the just balance of social and legal
relationships for the enactment of this particular carefully drawn statute.
These considerations, which are appropriate and which are, so to speak,
intrinsic or internal to the merits of legal liability in itself, militate strongly
in favor of the constitutional permissibility of such a legislative measure as
being consistent with due process of law and the equal protection of the laws
under the fourteenth amendment.

The Connecticut statute can also be defended against constitutional ob-
jections by the argument that its provisions are merely a reasonable inter-
pretation of the actual consensual relationships of automobile owners and
operators on the one hand and gratuitous licensees on the other in this
modern age in the United States where the use of automobiles is almost
universal and constitutes a factor which is altogether indispensable in con-
temporary human activities.

As was said by the United States Supreme Court in its review of the
Silver decision:

The use of the automobile as an instrument of transportation is
peculiarly the subject of regulation. We cannot assume that there
are no evils to be corrected or permissible social objects to be
gained by the present statute. We are not unaware of the increasing
frequency of litigation in which passengers carried gratuitously in
automobiles, often casual guests or licensees, have sought the re-
covery of large sums for injuries alleged to have been due to negli-
gent operation....

In this day of almost universal highway transportation by motor
car we cannot say that abuses originating in the multiplicity of
suits growing out of the gratuitous carriage of passengers in auto-
mobiles do not present so conspicuous an example of what the
legislature may regard as an evil as to justify legislation aimed at
it, even though some abuses may not be hit. Carroll v. Greenwich
Insurance Co., 199 U.S. 401, 411; Bryant v. Zimmerman, 278
U.S. 63, 73. It is enough that the present statute strikes at the evil
where it is felt and reaches the class of cases where it most frequent-
ly occurs.53

Now if we compare the legal reasoning and the practical effect of the
two decisions on the constitutionality of the "automobile guest" statutes
which have been specially examined supra (each of which is illustrative of
a group of authoritative judicial rulings), it seems perfectly clear that the
determination as to the constitutionality of the "no recourse" provisions
of the Atomic Energy Act 54 fall into the category of Coleman v. Rhodes
and should not be placed for the purposes of analytical jurisprudence in the

53. 280 U.S. at 122-24. (Emphasis added.)
54. 71 Stat. 576 (1957), as amended, 42 U.S.C. §2210 (1964).
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same classification as that of the decision in Silver v. Silver. And for this
conclusion the following reasons will be offered:

First. The immunity from tort liability for "nuclear incidents" is granted
to owners and operators of nuclear power plants under section 170 (e) of

the Atomic Energy Act.55 This crucial provision of the atomic energy legis-

lation is wholly undifferentiated as regards the legal elements usually re-

garded as determinative of liability for tort damages. Such elements are

presence or absence of culpability, character of culpability that is requisite,

presence or absence of any special legal excuse, presence or absence of

personal causation of disaster by the owners or operators of the plants or

their agents, and the possible application of doctrines of "absolute liability"

with respect to "extrahazardous activities." The immunity proposed by the
Atomic Energy Act is a total block immunity for such owners and operators

from any direct tort liability under any circumstances for any of the conse-

quences of nuclear incidents to members of the general public, as such.

The controlling language applicable here, taken from the atomic energy

legislation itself is as follows:

Section 170 (c) -The Commission shall with respect to licenses is-
sued between August 30, 1954 and August 1, 1967 for which it re-
quires financial protection agree to indemnify and hold harmless
the licensee and other persons indemnified, as their interest may
appear, from public liability arising from nuclear incidents which
is in excess of the level of financial protection required of the li-
censee. The aggregate indemnity for all persons indemnified in
connection with each nuclear incident shall not exceed $500,000,000
including the reasonable costs of investigation and settling claims
and defending suits for damage: Provided, however, That this
amount of indemnity shall be reduced by the amount that the
financial protection required shall exceed $60,000,000. Such a con-
tract of indemnification shall cover public liability arising out of
or in connection with the licensed activity ...

Section 170 (e) -The aggregate liability for a single nuclear inci-
dent of persons indemnified, including the reasonable costs of in-
vestigating claims and defending suits for damage, shall not exceed
the sum of $500,000,000 together with the amount of financial
protection required of the licensee or contractor: Provided, however,
That such aggregate liability shall in no event exceed the sum of
$560,000,000. 56

This comprehensive statutory immunity would include immunity for "nu-
clear incidents" caused by wanton or heedless misconduct of the owners

and operators, in reckless disregard of the rights of others," for there is no

express assertion or recognition that the general statutory immunity will be

denied in such cases. It would seem that even if the nuclear incident were

intentionally caused by the owners or operators of the plant in question

55. Ibid.
56. Ibid.
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this comprehensive statutory immunity would still have to be recognized.
For this immunity is expressed without any exceptions or qualifications
whatever and is geared inseparably with the statutory indemnification
system, which is in turn limited in amount. But it is the indemnifiers, and
not the parties primarily responsible under the theory of all existing laws,
who must pay whatever is to be paid in the way of compensation for dam-
ages to any members of the general public. The parties "primarily respon-
sible" are to be immunized from any real personal obligation actually to
pay damages under any circumstances whatever to compensate members
of the general public who have been harmed, perhaps totally ruined, by
any "nuclear incident."

Now how can it be questioned that these considerations demonstrate
that the entire immunity provision in the Atomic Energy Act ought to be
held unconstitutional because its terms include as inseparable parts thereof
classes of cases where the proposed immunity would be clearly unconsti-
tutional and indeed altogether scandalous? As in the instance of the first
Delaware statute attempting to modify the common law as to the rights
of gratuitous guest passengers in automobiles, the failure to exclude ex-
pressly the cases of causation of injury by intentional action purposely di-
rected to produce harm or of causation by wanton and reckless misconduct,
gives to this part of the Atomic Energy Act an irredeemable unconstitution-
al character. The intolerable extension of the legal immunity of the parties
who ought to be primarily responsible so as to include therein cases of
unlawful intentional acts and cases of reckless and wanton misconduct which
are here injected into the total immunity scheme is like an infection or
animal poison infection in the field of biology. It will destroy the legality
of the entire statutory section in which it is imbedded.

In all essential respects, the wholly undifferentiated "block immunity"
granted by the atomic energy legislation to the parties who ought to be
primarily responsible legally for the harmful consequences of their activities
is precisely the same as the wholly undifferentiated "block immunity" to
automobile owners and operators that the Delaware legislature attempted
to grant in the first "automobile guest statute" in that state which was so
forcibly condemned as unconstitutional in the decision in Coleman v.
Rhodes.

The atomic energy statutes do not create or recognize any exception in
cases of negligence, however substantial in nature or extreme in character,
to its crushing generalization of total legal immunity of all the parties who
ought to be primarily responsible for all damages that may be inflicted
or generated by nuclear incidents. Furthermore these statutes do not make
any exception or modification to this ill-considered generalization of total
legal immunity even in cases where it may be clearly proved and scientifical-
ly demonstrated that the damage, for which the plaintiff's compensation
is sought, was caused by wrongful intentional conduct in violation of both
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written and unwritten laws or was caused by utter heedlessness or wanton
misconduct in reckless disregard of the legal rights and personal physical
safety of perhaps thousands of people.

It is precisely because the atomic energy legislation of Congress does not
make any exception whatever to its iron-bound scheme of legal immunity

for all the parties who ought to be primarily responsible legally for all the
harms that may be produced by nuclear incidents that this entire immunity
scheme or system must be unreservedly condemned. It must be condemned
on constitutional grounds. And this immunity scheme must be condemned
as a whole. All its parts are inseparably welded together into a self-destruc-
tive whole. The courts cannot interpolate into this statute the new sen-
tences, the new wording, the new concepts, the new policies and purposes
that would be essential and indispensable to save any part of this vast but
ill-fated legal immunity project.

I am unwilling to terminate this section of our discussion without giving
specific attention to the admirable opinion of the Delaware Supreme Court
in the case of Gallegher v. Davis,5 7 which upholds the constitutionality of
a later automobile guest statute adopted after the judicial veto in Coleman
v. Rhodes,18 of the first Delaware statute on this subject. The second statute
provides as follows:

(a) No person transported by the owner or operator of a motor
vehicle, boat, airplane, or other vehicle as his guest without pay-
ment for such transportation shall have a cause of action for dam-
ages against such owner or operator for injury, death or loss, unless
such accident was intentional on the part of such owner or operator
or was caused by his wilful or wanton disregard of the rights of
others.

(b) The provisions of subsection (a) of this section shall not
relieve a public carrier, or any owner or operator of a motor ve-
hicle while the vehicle is being demonstrated to a prospective pur-
chaser, of responsibility for any injuries sustained by a passenger
being transported by such public carrier or by such owner or
operator.59

It will be at once observed how the carefully drawn exceptions to the pro-

posed immunity, no less than four in number and each excluding a large
number of cases from the operation of the proposed exemption, completely

distinguish this statute from the hasty and ill-considered earlier statutory
attempt in Delaware on this subject. The new statute belongs in the same
general category as the Connecticut statute upheld in Silver v. Silver.60

However, the second Delaware statute is really an improvement on the pio-
neer Connecticut statute and is farther removed from the precipitous edges

of unconstitutionality.

57. 37 Del. 380, 183 At. 620 (1936).
58. Supra n. 28.
59. DEL. CODE, §21-6101, p. 669.
60. Supra n. 50.
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Article 1, section 9 of the Constitution of Delaware contains a special
"due process" provision which reads in part as follows:

All courts shall be open, and every man for an injury done him in
his reputation, person, movable or immovable possessions shall have
remedy by the due course of law, and justice administered accord-
ing to the very right of the cause and the law of the land, with-
out sale, denial or unreasonable delay or expense.

Commenting on this particular constitutional clause, after examining
rulings about similar provisions in the state constitutions of Kentucky,
Oregon and Minnesota, the Delaware Supreme Court offers the following
statements which seem to constitute a valuable contribution to the general
constitutional philosophy of "due process of law" as accepted throughout
the United States:

Generally we think the provision is inserted in Constitutions to
secure the citizens against unreasonable and arbitrary deprivation of
rights whether relating to life, liberty, property, or fundamental
rights of action relating to person or property; and that it applies
as well to the judicial branch of government as to the legislative
and executive branches. It embraces the principle of natural jus-
tice and in a free government every man should have an adequate
legal remedy for injury done him by another.

The inquiry in every case must be directed to the nature of the
right alleged to have been infringed upon. Undoubtedly arbitrary
and unreasonable abolishment of a right of action to redress in-
jury to the essential rights of property is prohibited. Certainly the
legislature may not declare to be right that which is essentially
wrong, nor say that which is definite substantial injury to funda-
mental rights is no injury, nor abolish a remedy given by the com-
mon law to essential rights without affording another remedy sub-
stantially adequate .... 61

At another point in this opinion the Delaware Supreme Court empha-
sizes what might be called the general institutional character of the potential
liabilties to the general public which everyone who undertakes dangerous
though economically useful activities must incur, as distinguished from other
liabilities which can properly be controlled by special agreements between
parties such as employer and employee or manufacturer and retailer who
voluntarily associate themselves with any particular enterprise, dangerous
though it may be, and who endeavor to control through voluntary agree-

ments that are carefully prepared and studied their mutual responsibilities
and their mutual potential legal liabilities in the course of the operations
that are planned.

The court's precise language, as to the relative stability of legal liabilities
which thus must be recognized and accepted for the protection of mem-

bers of the general public who have no special agreement with a dangerous

61. 183 At. at 622. (Emphasis added.)
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enterprise and no special economic or contractual interest therein, reads
as follows:

At common law a certain degree of care is required of an operator
of an automobile both with respect to the public and to guest pas-
sengers. With regard to the public it may be accepted that the
legislature may not abolish the common law right of action to re-
cover damages for negligent injury without substituting another
substantially adequate remedy, for such right of actions is a funda-
mental and essential right founded on natural justice.

A guest passenger in an automobile stands in a different position.
His situation is brought about by a voluntary act, under no com-
pulsion of necessity. Natural justice admits of a different course of
conduct on the part of the host to the guest without suggestion of
infringements of the fundamental rights of the latter.62

The second sentence in the foregoing quotation from the opinion in the
Gallegher case has an obvious special appropriateness as bearing directly
on the main issues in our present investigation and as pointing to the
conclusion that the "no recourse" provisions of the Atomic Energy Act
adopted by Congress are unconstitutional.

EFFECT OF THE SEPARABILITY CLAUSE

The presence of the separability clause in the Atomic Energy Act
does not remove or neutralize the constitutional difficulties caused
by the attempt to block liability under all circumstances.

The legal conclusion has been set forth in the foregoing discussion that
it would be an unconstitutional application of the Atomic Energy Act to
construe and apply that Act as denying fully compensatory and fully ade-
quate damages to any members of the general public who have sustained in-
juries in person or property produced by any "nuclear incident" that was
primarily caused or aggravated by the unlawful intentional action of any
responsible person or by the wilful or wanton action of any responsible
person in reckless disregard of the rights of others. The term "any respon-
sible person" as here employed is intended to include the owners or op-
erators of atomic energy power plants engaged in commercial production or
their lawful agents, and likewise the manufacturers of the equipment used in
such plants or their lawful agents.

In view of this particular legal conclusion which is solidly adhered to, it
seems desirable now to discuss somewhat further the question that naturally
ensues-what will be the effect of this conclusion, if sustained by the courts
having appropriate jurisdiction, upon the other provisions of the Atomic
Energy Act and particularly upon the application of the "no recourse"
provisions to classes of defendants other than those just mentioned, who
may appear to fall within the general scope of those provisions?

62. Id. at 624. (Emphasis added.)
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The Atomic Energy Act contains -in section 281 thereof an important
"separability provision" dealing with the secondary legal consequences of
possible future judicial rulings that certain provisions of the Act, or certain
applications thereof, must be held unconstitutional. This section reads as
follows:

Sec. 281. Separability.-If any provision of this Act or the applica-
tion of such provision to any person or cirucumstances is held
invalid, the remainder of this Act or the application of such pro-
vision to persons or circumstances other than those as to which it
is held invalid shall not be affected thereby.

As all lawyers will recognize, section 281 is almost identical in language
and in apparent purpose with similar provisions in many other statutes of
the United States. The general consensus of judicial opinion seems to be
that such a statutory provision cannot be regarded as a rigid or literally
binding requirement for the settlement in every case of the legal issues to
which it refers. In the words of Mr. Justice Brandeis, employed in the con-
struction of just such a statutory clause, "But it is an aid merely; not an
inexorable command." 63

In Hill v. Wallace,64 the United States Supreme Court was called upon to
rule judicially upon the constitutionality of the so-called Future Trading
Act of 1921.65

This statute of Congress imposed a tax of twenty cents per bushel in-
volved on every contract of sale of grain for future delivery. This relatively
heavy tax was directed to be levied in addition to an already existing mod-
erate federal tax on such future sales. However the newly enacted tax was
not to be applicable to such contracts or sales when made by or through a
member of any Board of Trade designated by the Secretary of Agriculture
as an approved "contract market."

In other sections of this statute, distinct from the tax section, 6 the
Secretary of Agriculture was empowered to designate Boards of Trade as
"contract markets" when and only when such Boards complied with certain
specified conditions and requirements detailed in the statutory text. A com-
mission was directed to be established, consisting of the Secretary of Ag-
riculture, the Secretary of Comnmerce and the Attorney 'General, with power
to suspend or revoke altogether the previous official designation of any
such Board of Trade as a "contract market" upon a showing after due notice
of any failure to comply with these requirements.

The Supreme Court held that this statute purported to establish an
elaborate regulatory plan, a code of rules to be enforced by a special heavy
tax on all departures therefrom (with one class of exceptions that need not
be discussed). The Court also held that this statutory design purported to

63. Dorchy v. Kansas, 264 U.S. 286, 290 (1924).
64. 259 U.S. 44 (1922).
65. 42 Stat. 187 (1921).
66. Section 4.
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apply to all transactions in intrastate or local commerce as well as to those
in interstate commerce; and that its application to the category of intrastate
or local commerce would be unconstitutional as transcending the basic
legislative powers of Congress.

Now this statute, the Future Trading Act of 1921, contained a typical
"separability clause" almost identical in terms with that presented in the
Atomic Energy Act presently in force.

Mr. Chief Justice Taft in presenting the opinion of the Supreme Court
in Hill v. Wallace disposed of the main contentions as to the true character
and legal effect of the "separability clause" in the following language:

Section 11 of this act directs that "if any provision of this Act or
the application thereof to any person or circumstances is held
invalid, the validity of the remainder of the Act and of the appli-
cation of such provision to other persons and circumstances shall
not be affected thereby."

Section 4 with its penalty to secure compliance with the regula-
tions of Boards of Trade is so interwoven with these regulations
that they cannot be separated. None of them can stand. Section
11 did not intend the Court to dissect an unconstitutional measure
and reframe a valid one by inserting limitations it does not con-
tain. This is legislative work beyond the power and function of the
Court.

67

Chief Justice Taft quoted from the opinion of Chief Justice Waite in
United States v. Reese, already discussed.68 He also cited Trade-Mark
Cases,69 and Butts v. Merchants' K< Miners' Transp. Co.,70 in support of the
key statements which he quoted with his own full approval from the Reese
case, as follows:

We are not able to reject a part which is unconstitutional and
retain the remainder because it is not possible (in this case) to
separate that which is unconstitutional if there be any such from
that which is not .... To limit this statute in the manner now
asked for would be to make a new law, not to enforce an old one.
This is no part of our duty.

To be sure, in the cases cited there was no saving provision like
Paragraph 11 and undoubtedly such a provision furnishes assur-
ance to courts that they may properly sustain separate sections or
provisions of a partly invalid act without hesitation or doubt as
to whether they would have been adopted, even if the legislature
had been advised of the invalidity of part. But it does not give the
Court power to amend the act.7 '

It should be stressed at this point-first, that the opinion of the Supreme
Court in Hill v. Wallace emphatically rejects the idea that the separability

67. 259 U.S. at 63.
68. Supra n. 40.
69. 100 U.S. 82 (1879).
70. 230 U.S. 126 (1913).
71. 259 U.S. at 71. (Emphasis added.)
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clauses in the statutes of Congress require, or could constitutionally require,
the enforcement of sections or provisions of a statute which might be held
constitutional in themselves if not "mixed with baser matter," in any in-
stance where such section or provisions are "inseparable" from the uncon-
stitutional parts. This is especially clear when the issue of separability is
examined from the standpoint of the practical administration of the basic
statutory policies. And, second, it should be noted as a matter of highly
important detail that this opinion does not give any express support or rec-
ognition to the second clause or phrase in the "separability section." The
Court in this opinion gives some recognition to the idea that the Court may
sustain "separate sections or provisions of a partly invalid act."7 2 But noth-
ing is said in favor of the other apparent objective of this separability clause,
to wit, that which reads: "if the application thereof to any person or cir-
cumstances is held invalid . . . the validity . . . of the application of such
provision to other persons and circumstances shall not be affected."'73 May
Congress properly be held to have intended such a piecemeal, partial, and
confused application of its express comprehensive statutory language as the
"liberal interpretation" of this phraseology in the "separability section"
that is here impliedly rejected by the Court would seem to authorize?

In Williams v. Standard Oil Co.,74 another valuable analysis of the con-
stitutionally permissible effects of the separability clauses in statutes that
are at least partially invalid is presented.

In this case the Supreme Court of the United States was required, first,
to determine the constitutional issues as to the basic constitutional validity
of a Tennessee statute whose purpose and effect was to fix prices at which
gasoline might be sold within that state and, second, to adjudicate the
permissible legal effect of a compact "separability clause" contained in
this enactment.

The statute7 5 created a Division of Motors and Motor Fuels authorized
to collect and record data concerning the manufacture and sale of gasoline,
freight rates applicable thereto, the cost and expense of production and sale,
differences between prices to wholesalers and retailers, and other matters
relevant to the proposed fixation of gasoline prices. Permits for sales of
gasoline within the state were to be issued by the state Commissioner of
Finance and Taxation, but only to cover sales at the prices to be legally de-
termined. The prices were to be stated first by the applicant for a permit,
and if these proposals were not approved by the superintendent of the di-
vision under the state Department of Finance and Taxation the prices
were to be fixed by that official, subject to a review by the Commissioner of
Finance and Taxation, and finally by the judicial courts. A violation of the
Act was made punishable by fine and imprisonment.

72. Id. at 70.
73. 42 Stat. 187 (1921) . (Emphasis added.)
74. 278 U.S. 235 (1929).
75. Tenn. Acts, 1927, ch. 22.
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The Supreme Court held that the price fixing provisions were uncon-
stitutional, stating briefly and dogmatically:

It is settled by recent decisions of this Court that a state legislature
is without constitutional power to fix prices at which commodities
may be sold, services rendered, or property used, unless the business
or property involved is "affected with a public interest." . . .

Gasoline is one of the ordinary commodities of trade differing,
so far as the question here is affected, in no respect from a great
variety of other articles commonly bought and sold by merchants
and private dealers in this country. The decisions referred to above
make it perfectly clear that the business of dealing with such ar-
ticles, irrespective of the extent, does not come within the phrase
"affected with a public interest." Those decisions control the present
case. 76

After thus deciding the principal legal issue in the case, the Supreme
Court took up the subordinate questions as to whether legal effect could or
should be given to the other provisions of the statute. The separability
section in this Tennessee statute read as follows:

That if any section or provision of this Act shall be held to be
invalid, this shall not affect the validity of other sections or pro-
visions thereof.77

On the issues as to the true construction and effect of this separability
provision or saving clause, the Supreme Court's majority opinion stated:

In the absence of such a legislative declaration, the presumption
is that the legislature intends an act to be effective as an entirety.
This is well stated in Riccio v. Hoboken, 69 N.J.L. 649, 662, where
the New Jersey Court of Errors and Appeals in an opinion de-
livered by judge Pitney (afterwards a Justice of this Court), after
setting forth the rule as above, said:

"In seeking the legislative intent, the presumption is against any
mutilation of a statute, and the courts will resort to elimination
only where an unconstitutional provision is interjected into a stat-
ute otherwise valid, and is so independent and separable that its
removal will leave the constitutional features and purposes of the
act substantially unaffected by the process. .. "

The effect of the statutory declaration (the separability clause)
is to create in the place of the presumption just stated the opposite
one of separability. That is to say, we begin, in the light of this
declaration with the presumption that the legislature intended the
act to be divisible; and this presumption must be overcome by
considerations which make evident the inseparability of its pro-
visions or the clear probability that the invalid part being elimi-
nated, the legislature would not have been satisfied with what re-
mains.

76. 278 U.S. at 238.
77. Tenn. L., 1927, ch. 22, p. 53.
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In the present case it requires no extended argument to overcome
the presumption and to demonstrate the indivisible character of
the act under consideration. The particular parts of the act
sought to be saved are Paragraphs 1, 2, 3, 4, and 10 .... The bare
recital of these details shows conclusively that they are mere ad-
juncts of the price-fixing provisions of the law or mere aids to their
effective execution. . . . Accordingly we must hold that the object
of the statute under review was to accomplish the single general
purpose which we have stated, and that purpose failing for want of
constitutional power to effect it, the remaining portions of the act
serving merely to facilitate or contribute to the consummation of
the purpose must likewise fall.7 8

From an analysis of all the materials immediately foregoing, it seems that
the following conclusions are in order and ought to be drawn.

(1) The actual complete legal immunity from liability directly to re-
spond in damages to members of the general public for injuries caused
directly or indirectly by any nuclear incident that may be produced by the
use or maintenance of atomic power plants for general commercial pur-
poses-an immunity which the Atomic Energy Act is designed to establish
and grant to the owners and operators of such plants under all circum-
stances-cannot constitutionally be upheld in instances where the particular
nuclear incident was primarily caused or the damages therein substantially
aggravated by the unlawful intentional or purposeful action of any of the
persons who would be primarily responsible therefor or their lawful agents,
under the normal operation of the general law of the locality; nor in in-
stances where the damages in question were thus caused or aggravated by
the wanton and reckless misconduct, in wilful or heedless disregard of the
safety and security of members of the general public, on the part of such
persons or their lawful agents, any of whom ought to be primarily respon-
sible therefor under such antecedent general law.

(2) Factually it seems clear from the generally accepted Brookhaven Re-
port, and equally from any reasonable synthesis of the later studies in the
same field, that enormous damages to members of the general public-quite
possibly far exceeding in amount the supposedly liberal payments guaranteed
by the statutory indemnification system-may foreseeably be caused by any
such nuclear incident. And it seems equally clear on the basis of general
human experience as to the causation and actual happening of great physical
disasters to persons and property and on the basis of many judicial investi-
gations of harmful accidents and disasters of various sorts that have actually
occurred in the past that such accidents and disasters may quite frequently
be caused or precipitated by either unlawful intentional human action on
the part of legally responsible persons, or similarly by wanton and reckless
misconduct in heedless disregard of the safety and rights of members of
the general public on the part of such persons.

78. Supra n. 74, at 241.
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(3) The further question-whether the necessary judicial condemnation
of any application of the atomic energy legislation, which would destroy or
ignore the antecedent legal liability for harms caused to persons or property
by unlawful intentional action or by reckless and wanton misconduct, would
also render unconstitutional this whole statutory system of immunization
from normal legal liability of the persons who ought to be primarily respon-
sible-is a difficult and problematical question whose ultimate judicial so-
lution will probably depend on many factors.

This great question has hitherto been treated as essentially a problem
as to the logical and practical separability of the specific unconstitutional
provisions or applications thereof from the general statutory system under
attack. It may be suggested that the Atomic Energy Act's projected general
immunization of all the parties who ought to be primarily responsible legal-
ly is not so plainly inseparable or indivisible as were the interwoven and
interdependent provisions that were under judicial examination in the Su-
preme Court cases of Hill v. Wallace79 and Williams v. Standard Oil Co.80

Yet in the closely analagous constitutional problem presented by the
"automobile guest statutes" it was held by several learned and conscientious
opinions of the highest courts in several states, that the "block immunity"
of automobile owners and operators, intended to be established by such
statutes, was nullified altogether by the legislative failure to exclude there-
from by explicit and affirmative language the cases that would directly in-
volve unlawful intentional action or reckless and wanton misconduct.

It seems correct to say that if the coverage of the statutory immunity
under the Atomic Energy Act be held judicially to be unavailable, because
of constitutional reasons, in the unlawful intentional act cases and in the
wanton and reckless misconduct cases, it will be impossible to give effect to
the general apparent intention of Congress to build an impenetrable wall
in defense of the legal immunity of the owners and operators of the atomic
plants from liability to the members of the general public. This would seem
to jeopardize the scheme of immunization as a whole.

(4) The presence of the separability clause in section 281 of the Atomic
Energy Act does not remove or neutralize these constitutional difficulties.
It remains true, after a separability clause is enacted as before, that courts
may not properly re-write the statute or, as a sort of corollary or necessary
concomitant of a judicial decision that a statute is "unconstitutional only
in part," give the statute a fundamental direction or practical effect which
the legislature never really intended or accepted in any way by anticipation.

Of course these separability clauses cannot have the magical operation
or effect of reversing, in some mysterious way, the necessary judicial de-
terminations that certain parts or applications of the questioned statutes

79. Supra n. 64.
80. Supra n. 74.

1966]



440 MERCER LAW REVIEW [Vol. 17

were in truth unconstitutional in themselves, whether separable or insep-
arable. Separability clauses cannot raise from the dead, so to speak, any
parts of statutes or applications thereof that have been killed as uncon-
stitutional in themselves. The only legal issue that is at all debatable in this
area is as to whether the havoc of unconstitutionality may be confined
strictly to those parts or applications alone, or whether it must spread to the
whole statutory structure.
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