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This article is addressed to the various problems encountered upon the
initiation of federal navigational projects. The source of recent litigation
and confusion is the pre-existing condition of water pollution, which seem-
ingly affects virtually every major river system in the country. The principal
difficulty arises when a riparian owner, either public or private, has utilized
a stream as a disposal for raw sewage and other wastes, and subsequently
has the natural flow of the stream abated by a dam, thus preventing the
raw sewage and wastes from being carried away. The crux of the matter
is whether such stream-flow abatement is a taking of property, compensable
under the fifth amendment, or whether the damages which result are not
compensable under the Constitution.

THE POLLUTION PROBLEM

EXTENSIVE AND EXPENSIVE

The problem of water pollution was not as acute in the early days of the
nation as it is now. The streams no doubt were crystal clear, even as we
hear in song and story, but the volume of untreated municipal and in-
dustrial wastes discharged into our waters has multiplied many times due
to growth of population and expansion of industry. It is common knowl-
edge that such discharges have polluted the streams far beyond their
natural capacity to purify themselves.' This emerging problem was judicial-
ly recognized as early as 1906 when Mr. Justice Oliver Wendell Holmes
noted: "It is a question of the first magnitude whether the destiny of the
great rivers is to be the sewers of the cities along their banks or to be pro-
tected against everything which threatens their purity."2 It may be re-
called that President Kennedy called pollution of the country's water "a
national disgrace, ' 3 and President Johnson has expressed views of a like

*A.B., Mercer University, 1929, LL.B., 1930. Assistant United States Attorney, Southern
District of Georgia. The views expressed are those of the author and are not to be
taken as expressions of official opinion of the Department of Justice.

1. Colas, Can We Stop the Cancer of River Pollution, UNESCO Courier, July-Aug.
1964, p. 22; Farmer, Don't Be Just Half Safe, American City, May 1963, p. 87; Federal
Standards Likely Unless States and Localities Take Early Action, Science, Oct. 22,
1965, P. 467; The Fouling of the American Environment, Saturday Review, May 22,
1965, p. 31; Hunt, Pollution-Everybody's Fight, American Forest, Sept. 1964, p. 17;
Poisoning Our Wells, Christian Century, June 30, 1965, p. 828.

2. Missouri v. Illinois, 200 U.S. 496, 521 (1905).
3. A National Disgrace, The Nation, May 3, 1965, p. 462.
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tenor. With respect to the existing situation, Mr. Johnson has remarked
that "every major river system is now polluted." 4 Thus it can be seen that
it would be difficult if not impossible for the United States government in
furtherance of a river navigation project to condemn property along the
banks of any stream where pollution problems have not existed for many
years preceding the establishment of public works. The question arises as
to whether the construction of a federal navigational project, which entails
the erection of a dam, and thus causes waters to back up and slow down
the natural flow of the stream or streams affected, is a taking of the "sew-
erage system" involved and whether damages therefor, measured by the
cost of a new treatment plant, are compensable elements under the fifth
amendment. Compensation for damages to "sewerage systems," 5 although
not described in the complaint and declaration of taking, has been sought
in recent years by industries and municipalities in federal eminent-domain
proceedings. These damages have come about by reason of the resulting
change in flow of the stream or streams into which these riparian owners
have dumped raw sewerage and other wastes.

It is not difficult to understand the problems facing the affected riparian
owners when such situations develop. They are confronted with the urgent
problem of abating the pollution of the waters. A form of quiet and fore-
bodingly evil genie, long at work unnoticed, rears its ugly head, and must
seemingly be destroyed. The matter of cost is indeed an obstacle facing
riparian owners in building new sewage-treatment plants. Experience in-
dicates that each claim filed in condemnation proceedings for cost of treat-
ment plants runs from around one million dollars to six million dollars and
may exceed these figures many times where more elaborate facilities are de-
sired. As a result of operation of the navigational project, it may suddenly
develop that the burden of a new sewage-treatment plant is no longer a
matter for the future since the need may be accelerated so as to be im-
mediate and urgent. Perhaps, without the navigational projects, the health
authorities would continue to allow the dumping of raw sewage and un-
treated wastes into the streams and rivers, and thus further postpone the
building of proper sewage-treatment plants. Assuming that the speedy
elimination of the pollution problem is desirable, navigational projects will
be helpful in promoting this result. However, the dilemma of riparian own-
ers, faced with the immediate necessity of securing adequate funds for the

4. Johnson, Natural Beauty, H.R. Doc. No. 78, 89th Cong., ist Sess. (1965).
5. In interviews with sanitary engineers of the United States Public Health Service from

the Robert A. Taft Engineering Center, Cincinnati, Ohio, it was indicated that no
stream or group of streams constitutes an efficient sewage-treatment operation. At
best, these form a most incomplete and unsatisfactory disposal system. Among other
things, it is impossible to dispose of waste solids by such means. In one condemna-
tion case, wherein a claim for costs of a sewage-treatment plant was filed, the sanitary
engineer disclosed that, on the banks downstream from where raw sewage was emptied,
he observed children playing in refuse deposited on the banks, and saw some of them
playing with discarded rubber goods using them as balloons. Moreover, such primitive
"sewerage" systems are wholly unable to cope with the detergents so widely used today.
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erection of sewage and waste disposal plants, should not result in the con-
situtional limitations upon the payment of just compensation being over-
looked.

DAMAGES ALONE-NO COMPENSATION UNDER THE FIFTH AMENDMENT

There have been admonitions by the courts "that all too frequently, profit
seeking motives creep into condemnation cases. This observation, no doubt,
will be distasteful to those who envisage the public treasury as fair game in
such proceedings. Though competitive existence may stimulate such desires,
just compensation only remains the yardstick in eminent domain proceed-
ings." 6 Indeed, there is never any dispute that the yardstick is just com-
pensation. The difficulty comes about in determining what constitutes just
compensation. Generally, the only question of fact involved in a condemna-
tion case is that of just compensation. It is well settled that in virtually
every case the amount of just compensation is measured by the fair market
value of the land.7 Generally, the only exception is that just compensation
for streets and highways is measured by the costs of necessary substitute
facilities.8

W~hile the power of eminent domain is nowhere specifically granted in
the Constitution, it is well recognized that the United States possesses such
authority as an inherent sovereign power to appropriate property for use
of any of its constitutional activities. The Constitution does provide limi-
tations on the power assumed to exist, as expressed in the last clause of the
fifth amendment: "nor shall private property be taken for public use, with-
out just compensation." All obligations for payment necessarily must be
traced back to these words. It will be observed that the compensation re-
quired by the fifth amendment is for the property taken and not for dam-
ages flowing from invasion of other personal rights that may be incidentally
involved. The constitutional provision refers to a taking of property, thus
indicating an in rem proceeding, and not an in personam action with dam-
ages. The focus here is on the value of the property taken. 9

The limitations of the fifth amendment to taking only is explained in
the Willow River case: 10

The Fifth Amendment, which requires just compensation when
private property is taken for public use, undertakes to redistribute

6. United States v. Merchants Matrix Cut Syndicate, 219 F.2d 90, 98 (7th Cir. 1955).
See also United States v. 0.84 Acres of Land in Contra Costa County, 112 F. Supp.
828, 830 (N.D. Cal. 1933).

7. The fair-market-value concept of just compensation has long been the universal rule.
McCandless v. United States, 298 U.S. 342 (1936) . Market value has been defined as
the value of what informed persons would agree between themselves, being under no
compulsion to buy or sell. United States v. Miller, 317 U.S. 369 (1943); Olson v.
United States, 292 U.S. 246 (1934).

8. City of Fort Worth v. United States, 212 F.2d 474 (5th Cir. 1954); City of Fort
Worth v. United States, 188 F.2d 217 (5th Cir. 1951) ; United States v. City of New
York, 168 F.2d 387, 388 (2d Cir. 1948); United States v. Wheeler Tp., 66 F.2d 977,
985 (8th Cir. 1933).

9. Monogahela Nay. Co. v. United States, 148 U.S. 312, 325-26 (1893).
10. United States v. Willow River Power Co., 324 U.S. 499, 502 (1945).
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certain economic losses inflicted by public improvements so that
they will fall upon the public rather than wholly upon those who
happen to lie in the path of the project. It does not undertake,
however, to socialize all losses, but those only which result from
a taking of property.

The Court was careful to point out that "damage alone gives the courts
no power to require compensation"" and, further, that consequential dam-
ages may be compensated by legislative authority but not by force of the
constitutional provision alone. 12 Damages which are the incidental result
of lawful governmental action are consequential and do not constitute a
taking under the fifth amendment.'l The United States under the fifth
amendment is not required to pay for consequential damages. 14

The United States in condemnation is liable only for what it takes. It
acquires title only to the exact estate described in the complaint and
declaration of taking and nothing more.' 5 The proceeding therefore in each
case is limited to the taking as described and to a determination of the is-
sue of just compensation for such taking. 16 In the Oyster Shell Products'7

case, the United States condemned certain property for flooding purposes.
The owners also claimed damages on the ground that, in addition to lands
described in the petition, the government had in fact taken additional pro-
perty because, when the property described was flooded, the waters would
also flood other property. It was held that such claim for damages to the ad-
ditional property, which under certain circumstances might be the subject
of another action, had no place in the condemnation proceeding before the
court.

It is interesting to note that in condemnation actions where it becomes
necessary to acquire properties belonging to riparian owners, where such
owners have the right to dump raw sewage into streams, they will continue
to have such rights after the condemnation insofar as the condemnation
action is concerned. The United States makes no assertion to the contrary
in the condemnation proceedings or elsewhere.

It must not be overlooked that there is a considerable difference between
the federal obligation and that of most states with respect to the payment
of just compensation. It has been made clear by the Supreme Court that

11. Id. at 510.
12. Ibid.
13. Cubbins v. Missouri River Comm'n, 241 U.S. 351 (1916); Hughes v. United States,

230 U.S. 24, 32-34 (1913) ; Jackson v. United States, 230 U.S. 1, 23 (1913) ; West Chi-
cago R.R. v. Chicago, 201 U.S. 506 (1906); Manigault v. Springs, 199 U.S. 473, 483-
86 (1905) ; Seufferie v. MacFarland, 28 App.D.C. 94, 107-08 (1906).

14. United States v. Petty Motor Co., 327 U.S. 372, 377-78 (1946); United States ex rel.
TVA v. Powelson, 319 U.S. 266, 281 (1943); Mitchell v. United States, 267 U.S. 341
(1925).

15. Ch. 307, §1, 46 Stat. 1421 (1931), 40 U.S.C. §258a (1964); United States v. 29.40
Acres, 131 F. Supp. 84 (D.N.J. 1955).

16. United States v. 9 Acres of Land, 100 F. Supp. 378 (E.D. La. 1951) (informative
opinion), aff'd sub nom. Oyster Shell Prods. Corp. v. United States, 197 F.2d 1022
(5th Cit. 1952).

17. Supra n. 16.
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because there was no taking as a result of the noise, vibration, and sparks
from railroads, in many states, "constitutions have been established pro-
viding in substance that private property shall not be taken or damaged
for public use without compensation."' 8 The Court held there that the
federal obligation has never been so enlarged, either by statute or by con-
stitutional amendment. These provisions may well accentuate a tendency
to follow the personal approach as in actions for damages rather than the
objective federal rule. Many states now have either constitutions or statutes
which so provide.' 9

It is important, of course, to observe the distinction between federal and
state law. Although the Miller case20 stated what had traditionally been the
law when it held that federal law controls all substantive issues in federal
condemnation cases, because of the use of state procedures by lawyers living
in a particular state, plus the usual difficulty of distinguishing between pro-
cedural and substantive problems (all of which are now controlled by federal
law) ,21 there may readily be a tendency to lose sight of the distinction be-
tween federal and state law which may result in mistaken conceptions that
include damages in addition to the value of the interests taken.

It must be clearly apparent that strict adherence to the fair-market stand-
ard is essential to protect the interest of the public which pays the award.22

18. Richards v. Washington Terminal Co., 233 U.S. 546, 555 (1913). (Emphasis in origi-
nal.)

19. Georgia is among this group. GA. CONST. art. I, §111, GA. CODE ANN. §2-301 (Supp.
1965) : "Private property shall not be taken, or damaged, for public purposes, without
just and adequate compensation being first paid." (Emphasis added.) Incidentally,
the fact that the United States can take possession of property without first paying
just compensation for it differentiates the exercise of the federal eminent-domain
power from those of the states whose constitutional provisions prohibit such entry into
possession, the so-called "first pay" states. Although the fifth amendment entitles a
property owner to be paid just compensation for the taking of his property, it does
not entitle him to be paid in advance of the taking. Hurley v. Kincaid, 285 U.S. 95,
104 (1932); cf. Bragg v. 'Weaver, 251 U.S. 57, 62 (1919) , which states that private
property shall not be taken without just compensation, not before just compensa-
tion. "The owner is protected by the rule that title does not pass until compensation
has been ascertained and paid, nor is there a right to possession until reasonable,
certain, and adequate provision is made for obtaining just compensation." Albert
Hansen Lumber Co. v. United States, 261 U.S. 581, 587 (1923). Under the Declaration
of Taking Act, supra n. 15, however, the title passes when the estimated just compensa-
tion is paid into court. Both the Declaration of Taking Act, supra, and the Tucker
Act (28 U.S.C. §1346 (a) (2) (1964)), by making reasonable, certain, and adequate
provision for obtaining just compensation meet the requirements of the just compen-
sation and due process clauses of the Constitution. Cf. City of Oakland v. United
States, 124 F.2d 959, 963-64 (9th Cir.), cert. denied, 316 U.S. 679 (1942).

20. United States v. Miller, supra n. 7, at 380.
21. Since the right of compensation in a federal compensation case is grounded upon

the fifth amendment, state law or state interpretations cannot control the determina-
tion of the right to compensation or the amount thereof. United States v. Miller,
supra n. 7; United States ex. rel. TVA v. Indian Creek Marble Co., 40 F. Supp. 811
(E.D. Tenn. 1941). It is undisputed that matters of procedure as well as substance are
governed by federal law. United States v. 93. 970 Acres, 360 U.S. 328 (1959); United
States v. Miller, supra n. 7; Adaman Mut. Water Co. v. United States, 278 F.2d 842
(9th Cir. 1960). Whenever the constitutional powers of the federal government and
those of a state or its subdivisions come into conflict, the latter must yield. Florida
v. Mellon, 273 U.S. 12 (1927). There is no constitutional requirement that the state
and federal rules of compensation be the same. Nebraska v. United States, 164 F.2d
866 (8th Cir. 1947).

22. Bauman v. Ross, 167 U.S. 548, 574 (1897).
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Thus, payment for damages in addition to the fair-market value of the
property condemned runs counter to the constitutional provision requiring
payment only for the property acquired. A brief look at what may be
thought of as exceptions to the general rule may not be amiss. These in-
clude the severance damage principle, and the rule that the federal con-
demnor must pay for damages caused by the use to which the property ac-
quired is put. But, in both instances, market value is the underlying measure
of determining just compensation.

The use to which the property acquired is put sometimes causes damages
which are classified as compensable interests.2 3 When such damages arise
after the date of taking, no compensable interests are recoverable unless
such damages are "plainly discernable" at the time of taking.24 The court
in the First National Bank case 25 distinguished the case from the West Vir-
ginia case2 6 and the Grizzard case 27 on the ground that the damage was not
reasonably foreseeable by either party at the time of taking.

In some cases where there is a taking of a part of a single tract, the tak-
ing may diminish the value of the remainder. 28 The loss is referred to as
"severance damages." The term is actually a misnomer. Although "loosely
spoken of as severance damages, it is an element of value arising out of the
relation of the part taken to the entire tract."29 It is undisputed that unity of
ownership and integrated use are essential requirements. Consequential
and incidental damages may not be brought into this concept.30 A method
often used to measure this type of loss is: Find the value of the entire tract
before the taking; then subtract therefrom the value of the portion remain-
ing after the partial taking.

Claims for costs of sewage treatment plants sometimes are based on the
"severance damage" principle. The claimant, of course, owns the part taken
described in the complaint, but not the flow of the stream-certainly not
where the government's navigation servitude is exercised, as hereinafter
discussed. Thus, there being no unity of ownership, such claims are not
well-founded.

23. West Virginia Pulp & Paper Co. v. United States, 200 F.2d 100 (4th Cir. 1952).
24. First National Bank v. United States, 350 F.2d 606 (5th Cir. 1965). The court did

not reach the issue raised that the landowners did not have a vested right in a
navigable stream, as was held in United States v. Commodore Park, Inc., 324 U.S. 386
(1945).

25. Supra n. 24.
26. Supra n. 23.
27. United States v. Grizzard, 219 U.S. 180 (1911).
28. Ibid.
29. United States v. Miller, supra n. 7, at 376 and cases cited therein; Sharp v. United

States, 191 U.S. 341 (1903) ; Baetjer v. United States, 143 F.2d 391 (lst Cir.) . ce, I.
denied, 323 U.S. 772 (1944).

30. International Paper Co. v. United States, 227 F.2d 201, 205 (5th Cir. 1956).
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DISCHARGE OF RAW SEWAGE AND UNTREATED WASTE INTO STREAMS-

NOT A COMPENSABLE PROPERTY RIGHT

INDUSTRIAL POLLUTION

It is submitted that neither a city nor an industry may acquire as against
the federal government any compensable property interest to pollute the
waters of streams and rivers by the discharge into them of sewage and waste.
The dumping of untreated sewage and sewage effluent in-to the tributaries
flowing into the navigable river causes pollution of the waters. It does not
constitute the basis of a claim for the taking of the landowner's alleged treat-
ment system. It is indeed an unlawful use of the waters.

Legislation has been directed increasingly against the pollution of the
nation's waterways. With due recognition of states' and municipalities'
rights and responsibilities, the Federal Water Pollution Control Act 3 ' au-
thorizes the Attorney General to bring suit on behalf of the United States
to secure abatement of pollution, pursuant to the terms of the Act. It is
provided in the Water Quality Act of 196532 that the releasing of such
matter into interstate waters which reduces the established standards is sub-
ject to abatement whether the matter causing such reduction in the water
quality is discharged directly into such waters or reaches such waters after
discharge into the tributaries thereof. The Georgia Water Quality Control
Act 33 now provides that the use of the waters of the state for disposal of
sewage, industrial waste or other wastes, shall be unlawful "except in such
manner as to conform to all rules, regulations, orders and permits estab-
lished" under provisions of the act and applicable to the waters involved.
It is not believed that any of these laws may be interpreted for the
protection of the practice of discharging sewage and wastes into streams
and using the flow thereof as a means of dissipating pollution. Certainly,
no property rights become vested in any riparian owner by such legislation.
The Report of the President's Science Advisory Committee on November
6, 1965, stated: "The situation is becoming so serious that society must take
the position that no citizen, no industry, no municipality has the 'right'
to pollute."

Allegations that the stream or streams constitute treatment plants lack
reality and have no sound legal basis. There is no such riparian right. The
laws of the state of the situs of the property must usually be referred to
for determination of what constitutes property.3 4 While the riparian owner
is entitled to have the water come to his land in its natural and usual flow,
and the obstructing thereof so as to cause it to overflow or injure his land
is a trespass, no riparian proprietor has the right to use the water to the
prejudice of other proprietors above or below him. He has no property in

31. Section 1, 70 Stat. 498 (1956), as amended, 33 U.S.C.A. §466 (Supp. 1965).
32. 79 Stat. 903 (1965) 33 U.S.C.A. §4 6 6g (c) (5) (Supp. 1965).
33. GA. CODE ANN. §§17-501 to -530 (Supp. 1965).
34. Ford & Son. Inc. v. Little Falls Fibre Co., 280 U.S. 369 (1930) ; United States v. River

Rouge Improvement Co., 269 U.S. 411 (1926).

[Vol. 17



CONDEMNATION OF "SEWERAGE" SYSTEMS

the water itself, but a simple use of it while it passes along. He has no
right to pollute the waters, and such pollution is a trespass upon others
damaged thereby.35 A public nuisance is one which damages all persons who
come within its sphere of operation.36

Use of such streams is not exclusive, but joint with other riparian owners.
Pollution of the waters has resulted from either a permissive use or an un-
lawful act and a continuous trespass upon lower riparian owners. Con-
sidered as a permissive use it cannot be the foundation of a prescriptive
right. Permissive possession cannot be the foundation of a prescription
until an adverse claim and actual notice to the party is made. Continuous
adulteration and pollution of a stream is an unlawful act and a continuing
trespass. 37 It is not unusual for state statutes to be directed specifically
against such acts of pollution.38

A riparian owner's deed granting a right of pollution is contrary to law.
A riparian owner may not grant a use of the waters contrary to law and
to the rights of other riparian owners.3 9 A riparian owner may not justify
himself on the ground that he has a grant so to use the water from another
riparian owner.40 The continuous adulteration of the waters of a stream
passing through the lands of others is an illegal invasion of their property
rights. 41 No prescriptive right may be gained to commit a public nuisance
because the statute of limitations does not run against the public. 42 Dis-
charge of sewage into running water is an adulteration and a pollution
of the waters. 43

It cannot well be said that all uses of any location whether on a navi-
gable stream or not are guaranteed as property rights. Certainly the right
to pollute is not one of them. Industry exists in a changing society and fre-
quently has to adjust its practices to meet social and health requirements
such as smoke arresters and safety devices on exposed machinery. But these
changes and requirements are the exercise of police powers and do not con-
stitute a taking of a property interest. And so, even though the industry
is located on a stream and finds value in that location, the industry is not
entitled to compensation when it finds that it has to purify its waste to meet
the demands of the changing times. When such a situation arises, industry
cannot recoup its costs from the state or federal government. This is an
incident of riparian ownership which is not protected. Industry has neither
a property right nor a use of practice which guarantees it the right to pol-
lute a stream.

35. Globe v. Louisville & N. R.R., 187 Ga. 243, 200 S.E. 259 (1938).
36. GA. CODE ANN. §72-102 (1964 Rev.); Thrasher v. City of Atlanta, 178 Ga. 514, 173

S.E. 817 (1934) ; Savannah, F. & W. 'Ry. v. Parish, 117 Ga. 893, 45 S.E. 280 (1903).
37. Roughton v. Thiele Kaolin Co., 209 Ga. 577, 74 S.E.2d 844 (1953).
38. See GA. CODE ANN. §§85-1301 (1955 Rev.), 105-1407 (1956 Rev.) .
39. Cf. Hendrix v. Roberts Marble Co., 175 Ga. 389, 165 S.E. 223 (1932).
40. Robertson v. Arnold, 182 Ga. 664, 186 S.E. 806 (1936).
41. Hodges v. Pine Prod. Co., 135 Ga. 134, 68 S.E. 1107 (1910).
42. Cf. Phinizy v. City Council, 47 Ga. 260 (1872).
43. Cf. Cairo Pickle Co. v. Muggridge, 206 Ga. 80, 55 S.E.2d 562 (1949).
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MUNICIPAL POLLUTION

The foregoing will apply to situations involving similar claims by mu-
nicipalities as well as by industries. It is not questioned here that any city,
industry, or municipality has the right to establish its own sewerage sys-
tem, and to hold easement rights for disposing of its sewage in a lawful
manner. But the right to pollute and commit a public nuisance clearly is
not among these rights. While questioned by the landowners factually,
there is abundant evidence in situations wherein demands have been made
for costs of sewage treatment plants that nuisance conditions actually prevail.
Dependence upon custom and long use is of little value.

The discharge of raw sewage from growing cities into small streams which
may be flowing through a city or its vicinity is dangerous to life and health,
does not permit a reasonable use of the waters, and constitutes a continuing
public nuisance. It is not reasonable that a municipality can gain a property
right by prescription or by the use of the governmental power of appropria-
tion of an easement for the commission of a public nuisance. A public
nuisance can always be abated, and the city is liable in damages for the
commission of a private nuisance. In addition, the municipality is liable
for failure to operate its sewage disposal in a lawful manner.44

Populations increase, and discharge of sewage must necessarily increase.
Limitations run only from time of additional use, and such increase in
use constitutes a new estate.45 It is clear therefore that under such conditions
no compensable property right based on prescription or otherwise may be
properly asserted.

No COMPENSATION WHERE THE UNITED STATES EXERCISES

ITS NAVIGATION SERVITUDE

NAVIGABLE STREAMS

The demand for payment by the United States for the costs of sewage-
treatment plants in condemnation cases is based on the assertion of a right
to the flow of the stream or streams without a change in the level or flow
of such streams. Aside from any other consideration, is this a property right
as against the United States for which compensation is payable when it is

44. Cf. Vickers v. City of Fitzgerald, 216 Ga. 476, 117 S.E.2d 316 (1960); City of Blue
Ridge v. Kiker, 189 Ga. 717, 7 S.E.2d 237 (1940); Cannon v. City of Macon, 81 Ga.
App. 310, 58 S.E.2d 563 (1950). In Watkins v. Pepperton Cotton Mills, 162 Ga. 371,
375, 134 S.E. 69, 71 (1926), the court said: "In Phinizy v. City Council of Augusta,
47 Ga. 260, 268, Judge McCay expressed the compelling reason for distinguishing be-
tween a public and a private nuisance on the question of prescription. He said: 'The
rule that the statute of limitations does not run in favor of a nuisance only applies
to public nuisances, and grows out of the impropriety of imputing laches to the
public .... " See also Anneberg v. Kurts, 197 Ga. 188, 28 S.E.2d 769 (1944). Cf. City
Council v. Cleveland, 148 Ga. 734, 98 S.E. 345 (1919), pointing out the public-health
hazards.

45. Loughridge v. City of Dalton, 166 Ga. 323, 143 S.E. 393 (1928) ; Georgia Power Co. v.
Moore, 47 Ga. App. 411, 170 S.E. 520 (1933), showing the difference between public
and private nuisances.
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destroyed by the exercise of the government's navigation servitude? In
United States v. Twin City Power Co.,46 the Court said:

The interest of the United States in the flow of a navigable stream
originates in the Commerce Clause. That Clause speaks in terms
of power, not of property. But the power is a dominant one which
can be asserted to the exclusion of any competing or conflicting
one. The power is a privilege which we have called "a dominant
servitude" (see United States v. Commodore Park, Inc., 324 U.S.
386, 391....

The City of Eufaula case 47 puts to rest any question about whether the
actions of the United States in furtherance of navigation and commerce,
which merely furnish the occasion for the withdrawal of a municipality's
right to discharge sewage into the navigable stream, create in the city a
claim against the United States under the fifth amendment. The court cites
the Twin City case 4s as authority for the proposition that no one can own
a property interest in a navigable river superior to the dominant power
of the United States to control and regulate that stream in the interest
of interstate commerce.

The appellate decision in the Clarksville case, 49 which allowed treatment-
plant cost, is of little value in distinguishing damages from taking because
in that case there was an an actual taking of the city's sewage system. The
parties indeed did stipulate that the government would pay for a substitute
facility, and the arguments therein were discredited in City of Eufaula.

In affirming the lower court's comprehensive opinion, the Fifth Circuit
in City of Eufaula said with reference to the Clarksville case: "The
court below refused to follow that case in the decision of this one because
'the Town of Clarksville was not, pecuniarily speaking, [merely] restored to
its former condition, but at the federal taxpayers' expense obtained a wind-
fall in the construction of treatment facilities, which it did not previously
have but which it was required to construct to keep from polluting a

46. 350 U.S. 222, at 224-25 (1956).
47. City of Eufaula v. United States, 313 F.2d 745 (5th Cir. 1963) . This case called at-

tention to certain principles "so well enunciated by Mr. Justice Jackson" in United
States v. Willow River Power Co., supra n. 10: "[N]ot all economic interests are
"property rights;" only those economic advantages are "rights" which have the law
back of them, and only when they are so recognized may courts compel others to
forbear from interfering with them or to compensate for their invasion. . . . Such
economic uses are rights only when they are legally protected interests .. " Id. at
502-03. "Operations of the government in aid of navigation ofttimes inflict serious
damage or inconvenience or interfere with advantages formerly enjoyed by riparian
owners, but damage alone gives courts no power to require compensation where there
is not an actual taking of property. . . .Such losses may be compensated by legisla-
tive authority, not by force of the Constitution alone." Id. at 510. See also United
States v. Grand River Dam Authority, 363 U.S. 229 (1960) ; United States v. Commo-
dore Park, Inc., supra n. 24; United States v. Appalachian Power Co., 311 U.S. 377,
423 (1940) ; United States v. River Rouge Improvement Co., supra n. 34, at 419;
United States v. Chandler-Dunbar Water Power Co., 229 U.S. 53, 69 (1913).

48. United States v. Twin City Power Co., 350 U.S. 222 (1956).
49. Town of Clarksville v. United States, 198 F.2d 238 (4th Cir.), reversing United

States v. Certain Parcels of Land, 104 F. Supp. 369 (E.D. Va. 1952). The better reason-
ing is set forth in the lower court's opinion.
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navigable stream.' "50 The court held that the city had no compensable in-
terest under the fifth amendment to pollute the river by discharging raw
sewage directly into the navigable waters.

Apparently, the decision in Clarksville was based on that court's "equita-
ble concept of justice and fairness that accords with the Fifth Amendment's
mandate." 51 This reasoning ignores the fact that condemnation is not an
equitable action. It is an action at law. As the court stated in United States
v. 257.654 Acres of Land:52 "But this, it must be remembered, is an action
at law confined under the Fifth Amendment to rigid rules requiring the
Government to pay just compensation only for what it takes. Equitable
principles, no matter how well founded, are rendered inoperative in a con-
demnation proceeding." 53 The taxpayers may not be penalized because of
the necessity of the sovereign to bring the action in their behalf, even though
equitably such action may be a hardship on the individual owner.

A claim for a new sewage-treatment plant was also made in the City of
Demopolis case.54 The dam erected downstream caused the waters of the
Tombigbee River to flow more slowly, and made necessary the treatment of
the sewage before it could be discharged into the river. The court held that
"the United States had the unrestricted right to the full use of the flow
of the river to the exclusion of any other party, and to change its flow in
the improvement of navigation without compensation to any riparian owner
or user."5 5 The lower court's opinion, affirmed in the Eufaula case, also
made this point clear:

The fact that the Twin City case concerned water power does not
in the opinion of this court keep it from being applicable here
where we are concerned with the disposal of sewage, since in both
instances an interest in the flow of a navigable stream is all that
is involved. This is true even though the United States, in regu-
lating navigable streams, has not applied its authority directly for
the primary purpose of prohibiting sewage disposal in said stream. 56

Thus, when a riparian owner claims "flow away" rights to dump untreated
wastes into navigable streams, it is clear that he owns no such property in-

50. 313 F.2d at 749.
51. 198 F.2d at 242.
52. 72 F. Supp. 903 (D. Hawaii 1947).
53. Id. at 914.
54. City of Demopolis v. United States, 334 F.2d 657, 658-59 (Ct. Cl. 1964). This case re-

fers to United States v. Virginia Elec. & Power Co., 365 U.S. 624, 627-28 (1961), in
which the doctrine involved "and its consequences" were summarized as follows: "This
navigable servitude-sometimes referred to as a 'dominant servitude,' Federal Power
Comm'n v. Niagara Mohawk Power Corp., 347 U.S. 239, 249, or a 'superior navigation
easement,' United States v. Grand River Dam Authority, 363 U.S. 229, 231-is the
privilege to appropriate without compensation which attaches to the exercise of the
Ipower of the government to control and regulate navigable waters in the interest of
commerce.' United States v. Commodore Park, 324 U.S. 386, 390. The power 'is a
dominant one which can be asserted to the exclusion of any competing or conflicting
one.' United States v. Twin Ciy Power Co., 350 U.S. 222, 224-225 .. .

55. 334 F.2d at 658.
56. 313 F.2d at 746.
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terests, and consequently is not entitled to compensation therefor in federal
eminent-domain proceedings.

NONNAVIGABLE STREAMS

Does it make any difference as to federal liability if the sewage is dumped
into nonnavigable streams? In all these projects Congress is exercising over
the navigable waters and their nonnavigable tributaries to its full extent the
dominant power of the federal government under the commerce clause,57

to improve navigation and control floods in aid of commerce. Under these
conditions where the power to take property extends to the nonnavigable
stream, the federal government should not be held liable for the payment of
compensation for property located on the nonnavigable stream when it would
not be liable if the property were located on the main stream. This means
that rights to the flow of the waters of the stream and location values of
the "fast lands" (lands above high water mark) dependent upon the flow
of the stream are not compensable property rights against the United States
when the navigation servitude is exercised in full.

The Supreme Court has held that the exercise of the navigation servitude
in the nonnavigable tributary of the navigable mainstream and its watershed
is a necessary corollary of the power to control floods, and to protect, and im-
prove the navigable main stream.58 In Atkinson the Court recognized that
the exercise of the servitude over the nonnavigable waters in the basin
was a part of the comprehensive flood control for the watershed. The Court,
after saying that it had recently recognized flood protection as a part of com-
merce control,59 said that the power of flood control extends to the tribu-
taries of navigable streams. It was recognized in Atkinson that the country's
rivers and streams are a single interconnected unit when the Court referred
to the watershed as a key to flood control on navigable streams and their
tributaries.

From the statutes authorizing such projects, as well as from the natural
results in the construction of the projects to the flow of the waters, of which
Congress has full knowledge, it is clear that Congress is exercising the domi-
nant navigational power in the tributaries of the navigable main stream
whether such tributaries be large or small, navigable or nonnavigable, and
whether or not their effect on the flow of the main streams is perceptible or
subject to measurement.

NVThy should the owner on the nonnavigable tributary receive compensa-
tion on a different basis than the owner on the navigable waters whose pro-
perty is taken for the same purposes, both properties being subject to the
exercise of the servitude by Congress? The owner on the nonnavigable tri-
butary may own the bed of the stream to its center, while the state or its
grantee owns the bed on the navigable stream to the highwater mark of the

57. U. S. CONST. art. 1, §8, cl. 3.
58. Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508 (1941).
59. Citing United States v. Appalachian Power Co., supra n. 47, at 426.

1966]
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river, but neither owner has any absolute ownership of the waters. He has
only a simple use of it (which does not include the right to pollute) as it
passes along. Where the power of the servitude extends, property riparian
on those streams is held subject to that servitude and certain results of the
exercise of the servitude are not compensable because of the dominant power.
There is no taking of a property right where the property is subject to the
servitude.

Unless the power existed, as has already been determined in Atkinson, o

over the nonnavigable waters of the basin which are affected by the con-
struction of the navigation project, such project could not be ex-
ecuted. The waters of the navigable river, when dammed for the purpose
of the servitude, do not choose only the nonnavigable tributary which
has a copious flow in which to back-up causing inundation. On the
contrary, the waters back into and inundate the smallest or the largest tri-
butary at hand. Thus, the tributaries are affected by the navigation project
and likewise are necessary in its construction. Phrased conversely, if such
back-up of the waters into a nonnavigable tributary could not lawfully oc-
cur in the construction of the project, such nonnavigable streams would
constitute an obstruction to navigation development.

Claims of industries and municipalities in such cases are based on the
utilization of the flow of the nonnavigable streams which in turn flow
into the navigable waters. Claims for utilization of the navigable stream
have been rejected. 61 It has been made clear that "reality of damage and
reasonableness of the award are not in issue. Our question is whether the
damage is a result of a 'taking' of private property for which just com-
pensation is required by the Fifth Amendment." 62

In United States v. Commodore Park, Inc.,63 there had undoubtedly been
a depreciation in the value of riparian lands when the government, as part
of a program to improve navigability, had destroyed the navigability of
the adjacent creek and made it "semi-stagnant," but recovery was denied.
The rationale of the cited Supreme Court cases does not depend on whether
the claimant wants water-power value or some other value in the flow of
the stream. Hence, any claim based on the right to the flow of the waters
where the full navigation power is exercised is not a compensable property
interest and does not constitute a fifth amendment taking under the exer-
cise of the dominant power for a navigational project.

Congress long has regulated and controlled nonnavigable tributaries of
navigable streams in the interest of commerce and navigation. And the

60. Supra n. 58.
61. United States v. Twin City Power Co., supra n. 48.
62. United States v. Willow River Power Co., supra n. 47, at 499-500.
63. Supra n. 24.
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courts have upheld this congressional action. 64 The reasoning of United
States v. Rio Grande Dam & Irr. Co.,65 Oklahoma ex rel. Phillips v. Guy F.
Atkinson Co.,66 and United States v. Grand River Dam Authority67 is that

the control by the federal government under the commerce power of the
national networks of rivers and streams extends to the flow of the non-
navigable tributary as fully as it does to the navigable river itself. It is sub-
mitted that the United States is not indebted to anyone for the use of the
flow of any part of the national system of streams and rivers, whether on
the navigable or nonnavigable portions; that, if the use of the flow of the
stream results in the destruction of private property, the owners are entitled
to just compensation but without any increment in value caused by the
availability of the flow of the stream which cannot be "owned" as against
the rights of the United States under the commerce clause.

FAST LANDS AND IMPROVEMENTS THEREON

All of the foregoing is not to say that owners of fast lands, that is, lands
above the highwater mark of the streams, are not to be compensated when
lands are taken by flooding or underflowing. On the contrary, flooding or
underflowing which constitutes a taking is compensable under the fifth
amendment whether the lands be located on the navigable or nonnavigable
waters. 6s But, absent a physical seizure by flooding or otherwise of lands
above the highwater mark, the detrimental effect on the use value of these
fast lands or other property beyond the bed of the navigable stream caused
by a navigational improvement is not a fifth amendment taking for which
compensation must be made.69

As previously indicated, an exception to the general rule that just com-
pensation is measured by the fair market value of the land or interest taken
is that, when public streets, highways, and sewers are acquired, the measure
of just compensation to the governmental body from which they were taken
is the cost of furnishing necessary substitute facilities. This means that the
state, county, or city is only entitled to be made whole, not that it is to
benefit or to profit because of the necessity of the acquisition of its interest
for public use. The costs of the substitute will provide "the actual money
loss which will be occasioned by the condemnation, and is the proper
measure of damages for the taking."70

64. United States v. Grand River Dam Authority, supra n. 47, at 229; Oklahoma ex rel.
Phillips v. Guy F. Atkinson Co., supra n. 58, at 523; United States v. Utah, 283 U.S.
64, 90 (1931); United States v. Rio Grande Dam & Irr. Co., 174 U.S. 690, 703, 708
(1899).

65. Supra n. 64.
66. Supra n. 58.
67. Supra n. 47.
68. United States v. Kansas City Ins. Co., 339 U.S. 799 (1950)
69. United States v. Willow River Power Co., supra n. 47; United States v. Commodore

Park, Inc., supra n. 24; United States v. Chandler-Dunbar Water Power Co., supra n.
47; Scranton v. Wheeler, 179 U.S. 141 (1900).

70. United States v. Des Moines County, 148 F.2d 448, 449 (8th Cir.), cert. denied, 326
U.S. 743 (1945); see also Jefferson County v. TVA, 146 F.2d 564 (6th Cir.), cert.
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Two features of this unique measure of damages must not be overlooked:
(1) If the facility is not necessary, for instance a road taken when it is not
necessary to relocate the road, no compensation is due. 71 (2) It applies only
to state, county, or city roads or service facilities because they have no mar-
ket value and no franchise value.7 2 No reported decisions are found which
authorize extension of this special rule to cover privately owned property.

Obviously, none of the measures of damages, including the regular
market-value standard and costs of necessary substitute facilities, allows a
windfall in the form of a more elaborate facility much less a complete new
treatment plant when none was taken in the first place.

SUMMARY AND CONCLUSIONS

It is recognized that the pollution of the rivers and streams of the nation
is a problem of growing public concern. Where a riparian owner's "sew-
erage system" consisting of a portion of a stream or group of streams into
which raw sewage or untreated waste is deposited is rendered inoperative
by the federal government's construction of a dam in a navigable river, not-
withstanding sympathetic considerations for the problem of heavy cost facing
the riparian owner, constitutional provisions determining just compensa-
tion must prevail. In the absence of an actual taking of property, the fifth
amendment does not provide for payment of compensation for damages
alone.

No riparian owner, whether an industry or a municipality, has a com-
pensable property right as against the United States to discharge raw sewage
and wastes into any navigable stream or tributary thereof. There is abun-
dant evidence that nuisance conditions prevail in such situations, and no
compensable property rights may be founded thereon. Where sewage
solids, fecal matter, paper, and other debris detrimental to the health of
the people cling to banks of the streams below the point of discharge, it is
inconceivable that compensation should be paid for loss of the "right" to
perpetuate such conditions.

The United States should not be liable for changes in the flow of waters
resulting from the exercise of the navigation servitude either in portions of
the navigable river or in its nonnavigable tributaries.

It is undisputed that Congress has the power to control the navigable
waters for the purpose of commerce. The state and the riparian owner hold
the waters and the lands under them subject to this power. The power of
Congress to regulate commerce is so unfettered that its judgment is con-
•clusive. Its determination is legislative in character. Flood protection, water-
shed development, and recovery of the cost of improvements through utiliza-

denied, 324 U.S. 871 (1945); United States v. Town of Nahunt, 153 Fed. 520, 524-25
(1st Cir. 1907).

71. Franklin County v. United States, 41 F.2d 106 (5th Cir. 1965); United States v. City
of New York, 168 F.2d 387 (2d Cir. 1948).

72. See United States v. Brooklyn Union Gas Co., 168 F.2d 391, 394 (2d Cir. 1948).
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tion of power are likewise parts of commerce control. These principles are
emphasized in the Twin City case.73

Whether the servitude extends to the tributaries in a navigational project
is a question of law under the applicable statutes. In authorizing a navi-
gational project, it has already been determined that the dominant power of
Congress does extend to the nonnavigable tributaries as well as to the
navigable stream.7 4 As each dam is an integrated part of the whole in its
effect upon the integrated system, so is each tributary stream of the navi-
gable water in the basin an integrated part of the whole. The nonnavigable
waters of the basin are needed for the construction of the dam on the
navigable waters in the system. When the dam is constructed it is not neces-
sarily the largest stream that the waters of the river inundate. It may be, as
in many cases, a small tributary of the main stream. Yet, it is undeniable
that the dominant power is being exercised over this small tributary whether
or not its flow substantially affects the navigable waters. Hence, there can
be no compensable rights based on interference with the flow of such streams.

All lands, interests, and improvements thereon above the high water
mark, excluding any values that are attributed to the flow of the stream in
all condemnations in multi-purpose projects (navigation, commerce, and
power), must be fully compensated for under the fifth amendment. Fair
market value is the usual measure of just compensation.

A LOCAL RESPONSIBILITY

Irrespective of the government project, it is the obligation of the industry
or municipality to abate the pollution nuisance by treatment.75 The insti-
tuition of the government's project cannot possibly change this duty. The
mere fact that a city or industry is placed under the fortuitous circum-
stances of owning property the subject of condemnation located on such
river or streams should provide no ground for shifting responsibility from
the industry or local community to the federal government.

The action of the United States in filing condemnation proceedings does
not create the need for a sewage-treatment plant. The need was already
there, and comes about by the riparian owner's own pollution practices, 76

not as a result of the assertion of eminent domain. The federal govern-
ment is not the source of the pollution of streams. The pollution is due to

73. Supra n. 48.
74. Congress has no authority to authorize the acquisition of property if the servitude does

not extend to the property. Cf. Oklahoma ex rel. Phillips v. Guy F. Atkinson Co.,
supra n. 58.

75. "Upon them local comnunities] rests the specific responsibility for installing treat-
ment works." U. S. PuBLIc HEALTH SERVICE, PAMPHLET No. 64, WATER POLLUTION
(1951). In a speech on Dec. 12, 1960, the late Senator Robert S. Kerr, long an advo-
cate of more stringent pollution controls, said: "The problem of water pollution, like
that of municipal water, is primarily a local responsibility."

76. The sanitary engineers of the United States Public Health Service at the Taft En-
gineering Center, Cincinnati, Ohio, interviewed in connection with claims for costs
of sewage-treatment plants, have a theory: "When the flow stops or slows down then
that 'puts the pollution problem upon the door-steps of the polluter.' "
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the dumping of the untreated sewage effluent and waste by the municipality
or the industry into the waters. The matter of costs therefore is a local ob-
ligation and should not be transferred to the shoulders of the federal tax-
payer.

To compel the federal public to pay for such local treatment plants would
add tremendously to the costs of navigation improvements over the nation.
In authorizing the expenditure of federal funds for such projects, there is
no provision made by Congress for the payment of costs of new sewage-
treatment plants. It is quite conceivable that such costs, if required, would
be prohibitive.

Furthermore, as a national matter, the National Water Pollution Control
Act,77 which is administered by the United States Public Health Service, is
the proper source for federal aid in this connection, and not a mistaken re-
liance on, or even possible misapplication or distortion of, the principles
governing the ascertainment in eminent domain of just compensation.

EQUAL JUSTICE

Under the fifth amendment, compensation must be just to the public as
well as to the owner. The Supreme Court has declared that the owner is
entitled to receive the value of what he has been deprived of, and no more.
To award him less would be unjust to him; to award him more would be
unjust to the public.7 8 In other words, it is the solemn obligation of both
the condemnor and the condemnee to recognize that "it is the duty of the
court in the conduct of the inquest by which compensation is ascertained,
to see that it is just, not merely to the individual whose property is taken,
but to the public which is to pay for it.''79

77. Supra n. 31.
78. United States v. Commodities Trading Corp., 339 U.S. 121, 123 (1950); Bauman v.

Ross, supra n. 22; Serle v, School Dist., 133 U.S. 553, 562 (1890).
79. Bibb County v. United States, 249 F.2d 228, 231 (5th Cir. 1957).
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