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INTRODUCTION

"I am the State!" If just thirty years ago a young man in ivy-league garb
had thrust his hand into his jacket, and, assuming a Napoleon-like stance, had
re-echoed Louis XIV's immortal words, his listeners doubtlessly would have
assumed that he had been drinking a bit too much. Today, a more likely
assumption might be that he had just completed a course in constitutional
law, for under the most recent decisions and comments, he may indeed be
the "State."

Our explanation of this unusual situation must start with the last sentence
of the first section of the fourteenth amendment to the United States Con-
stitution which states: "No State shall make or enforce any law which shall
abridge the privileges or immunities of the citizens of the United States; nor
shall any State deprive any person of life, liberty or property without due pro-
cess of law; nor deny to any person within its jurisdiction the equal protec-
tion of the laws." Proceeding further we note how, in the recent case of
Simpkins v. Moses H. Cone Memorial Hosp.,l the United States Court of Ap-
peals for the Fourth Circuit held that a hospital which received government
grants became the "State," or a part of the government itself. If, therefore,
our hypothetical student is receiving a state scholarship of any kind, he
would, by a parity of reasoning, become the "State." Again, in State v.
Brown,2 the Delaware Supreme Court held that a restaurant owner who
called the police to get trespassers off his private property thereby became
the "State." Since our hypothetical student may have to invoke police aid
on occasions when fraternity parties he throws become too boisterous, the
court's reasoning leads to the conclusion that here again he is the "State."
And, by way of further illustration, we are directed to Burton v. Wilming-
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ton Parking Authority,3 in which the United States Supreme Court held
that a restaurant which operates in a public parking garage is part of the
"State." Our hypothetical student may be going to a state college or uni-
versity; perhaps he comes under this doctrine. And finally, a United States
Supreme Court justice has suggested that anyone who holds a license from
the state is part of the "State." 4 Perhaps our hypothetical student has a
license to drive an automobile. He thus becomes a "State" official. With
these possibilities in mind, it is not surprising that he should announce:
"I am the State."

This question of who is the "State" for the purposes of the fourteenth
amendment has spawned a large number of legal articles. 5 Many of these
articles tend to confuse rather than to clarify the issue. For example, one
group of writers has narrowed the problem to the United States Supreme
Court's "true function of selecting values for constitutional preference," 6

as if that Court were a lady with the right to shop for this or that "value"
in a store that suited her preference. Another writer has declared:

The major premise of this paper is the principle that whenever,
and however, a state gives legal consequences to transactions be-
tween private persons there is "state action"-i.e., that the defini-
tion by a state of legal relations between private persons is, for
the purposes of the Fourteenth Amendment, a matter of "state
action." . . . There is state action in the definition and enforce-
ment of the right-duty relationship. The result reached by the
court on the merits is irrelevant insofar as the presence or absence
of state action is concerned. When a state law is applied to de-
termine legal relations between private persons there is "state
action."

7

Still a third commentator has said:

The result is that it is difficult to conceive of situations where state
action is not present. One private citizen steals money from an-
other. It would be state action to refuse to enforce the law con-
cerning theft. A private citizen bars someone from his home on a
racial basis. This is the extreme situation which always is posed.
He is entitled to claim it as his home only because of state com-
mon law or statutory enactment, which is state action. If he calls
upon the police to evict the undesired person from his property,

3. 365 U.S. 715 (1961).
4. Lombard v. Louisiana, 373 U.S. 267, 274 (1963) (concurring opinion of Douglas, J.).
5. See, e.g., Abernathy, Expansion of the State Action Concept Under the Fourteenth

Amendment, 43 CORNELL L.Q. 375 (1958); Barnett, What Is "State Action" Under
the Fourteenth, Fifteenth and Nineteenth Amendments of the Constitution? 24 OR.
L. REV. 227 (1945); Henkin, Shelley v. Kraemer: Notes for a Revised Opinion, 110
U. PA. L. REV. 473 (1962) ; Horowitz, The Misleading Search for "State Action" Under
the Fourteenth Amendment, 30 So. CALIF. L. REV. 208 (1957); Lewis, Burton v. Wil-
m ington Parking Authority: A Case Without Precedent, 61 COLUM. L. REV. 1458
(1961) ; Lewis, The Meaning of State Action, 60 COLUM. L. REV. 1083 (1960); Shanks,

"State Action" and the Girard Estate Case, 105 U. PA. L. REV. 213 (1956); Val Al-
styne & Karst, State Action, 14 STAN. L. REV. 3 (1961) ; Note, State Action, 1 RACE
REL. L. REP. 613 (1956).

6. Van Alstyne & Karst, supra n. 5, at 58.
7. Horowitz, supra n. 5.
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this is state action. While in the past it has been possible to use the
finding of state action as the determining factor in deciding
whether constitutional rights have been violated, we are now sub-
stantially at the end of this road.8

In fact, two commentators have virtually accused the United States Supreme
Court of originating the idea that the word "State" appears in the four-
teenth amendment. They declared that "the nine men evolved the state
action concept to achieve a judicial coup d'etat in 1883," 9 and that "the
state action requirement . . . had been read into the Fourteenth Amend-
ment by the Court .... -10

To resolve this confusion, it is necessary to "turn back the clock" to the
time when the fourteenth amendment was adopted. This is the purpose of
this article.

THE ORIGINAL CONGRESSIONAL INTENT

When the Thirty-Ninth Congress met in December 1865, it was much
preoccupied with the status of the newly-freed Negro in the South.' Most
attention was paid to so-called "Black Codes," which were depicted as re-
turning the freedman to a condition of virtual slavery. 12 Northern members
of Congress strongly criticized Southern laws which prevented the freed-
man from purchasing or leasing land, buying or selling other property, or
even making contracts.' 3 Negroes were also forbidden in many states to sue
in court or to be witnesses. Indeed, the state constitutions of Illinois, In-
diana, and Oregon, absolutely forbade Negroes from entering the state. 14

In January 1866, Senator Lyman Trumbull of Illinois, who had drafted
the thirteenth amendment abolishing slavery,"; introduced the Civil Rights
Act of 1866,16 which provided that all persons "shall have the same right to
make and enforce contracts, to sue, be parties, and give evidence, to inherit,
purchase, lease, sell, hold and convey real and personal property, and to full
and equal benefit of all laws and proceedings for the security of person and
property, and shall be subject to like punishment, pains, and penalties,
and to none other," regardless of any state law, statute, ordinance, or other

8. Williams, The Twilight of State Action, 41 TEXAS L. REV. 347, 367, (1963)
9. BLAUSTEIN & FERGUSON, DESEGREGATION AND THE LAW 92 (1957).

10. Id. at 96.
11. For a general account of the activities of the Thirty-Ninth Congress in framing the

fourteenth amendment, see Bickel, The Original Understanding and the Segregation
Decision, 69 HARV. L. REV. 1 (1955); Fairman, Does the Fourteenth Amendment In-
corporate the Bill of Rights? 2 STAN. L. REV. 5 (1949); JAMES, THE FRAMING OF THE
FOURTEENTH AMENDMENT (1956).

12. CONG. GLOBE, 39th Cong., Ist Sess. 39, 474 (1865) (hereinafter cited as "Globe");
Tansill, Avins, Crutchfield & Colegrove, The Fourteenth Amendment and Real Pro-
perty Rights, in OPEN OCCUPATION VS. FORCED HOUSING UNDER THE FOURTEENTH
AMENDMENT 68, 69. (Avins ed. 1963) (hereinafter cited as Tansill).

13. Globe 1151, 1153, 1160; Tansill, 69-71.
14. Ibid.
15. Avins, Freedom of Choice in Personal Service Occupations: Thirteenth Amendment

Limitations of Antidiscrimination Legislation, 49 CORNELL L. Q. 228, 234 (1964) .
16. 14 Stat. 27 (1866).
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provision.17 Trumbull's purpose in introducing this bill was to nullify

state statutes in southern states which denied freedmen "fundamental rights
as belong to every free person," which he deemed to be the ability to ac-

quire and hold real and personal property, and "that such property should

be protected and secured by the laws of the State in the same manner as the

property of the citizens of the State is protected."' 8 Statements in the House

also show that the act was aimed at state laws. Congressman James F.
Wilson of Iowa asserted that "the entire structure of this bill rests on the

discrimination . . . made by the States." 19 Other Congressmen made the
point that the bill was designed to nullify discriminatory state laws, and
even President Andrew Johnson's veto message embodies this point of

view.
20

However, because the Radical Republicans feared that if the Democrats
gained power, they would repeal the Civil Rights Act, and because of the
doubts a number of Republicans entertained as to whether Congress had

the power to pass it in the first place, it was decided to embody the prin-

ciples of the act in an amendment to the Constitution. Therefore, the

Radical-dominated Joint Committee on Reconstruction reported out the

fourteenth amendment, the first section of which stated: "The Congress shall
have power to make all laws which shall be necessary and proper to secure
to the citizens of each State all the privileges and immunities of citizens in

the several States, and to all persons in the several States equal protection
in the rights of life, liberty and property."'21

This proposal immediately came under fire from House Republicans, as

well as Democrats, because it gave the federal government too much power.

Several Republicans attacked it for overcentralizing the government, and
the party leadership, sensing that it would be defeated in its present form,
had it recommitted to committee for further drafting.22

The final version of the part of the fourteenth amendment set forth above

was drafted by Representative John A. Bingham, a Radical-Republican law-

yer from Ohio.2 3 Representative Thaddeus Stevens of Pennsylvania, leader of
the House Radicals, pointed out that the first section was designed to "cor-

rect the unjust legislation of the States, so for that the law which operates

upon one man shall operate equally upon all.' ' 24 Senators likewise said
that it was directed at state legislation.2 5 Bingham and others pointed out
that the first section of the fourteenth amendment was designed to protect

white persons as well as colored people,2 6 and it was generally understood

17. Globe 474; Tansill, 72-3.
18. ibid.
19. Globe 1118; Tansill, 74.
20. Tansill, 75.
21. Globe 1034; Tansill, 76.
22. Tansill, 76-80.
23. Id. at 80.
24. Globe 2459; Tansill, 81.
25. Tansill, 81-2.
26. Globe 1094, Tansill, 84-5.
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that this section embodied the fundamental principles of the Civil Rights
Act of 1866 and the federal Bill of Rights.2 7

THE CONTEMPORARY CONGRESSIONAL UNDERSTANDING

Contemporary congressional understanding among members of both poli-
tical parties in both houses of Congress was that the fourteenth amend-
ment applied only to the actions of the states. Representative Bingham,
who drafted the privileges and immunities, due process, and equal pro-
tection clauses, stated of his work:

[A]llow me to say, further, that by the text of the Constitution
as you remember it . .. there are negative limitations upon the
power of the States; as, for example, that no State shall make an
ex post facto law. ... These are of the negative limitations on the
power of the States in the original text of the Constitution . ..
But, says the gentlemen to me, why did you change the amendment
of February, 1866? Sir, I sat at the feet of .. . that great man,
John Marshall, foremost of all the judges, in the hope that by his
guidance, the amendment might be so framed that in all the here-
after, it might be accepted by the historian of the American Con-
stitution and her Magna Charta "as the keystone of American
liberty" . . . I had read-and that is what induced me to attempt
to impose by constitutional amendments new limitations upon the
power of the States-the great decision of Marshall in Barron
vs. . . .Baltimore, where the Chief Justice said .... 'The amend-
ments (to the Constitution) contain no expression indicating an
intention to apply them to the State governments. This court can-
not so apply them.' 7 Peters, p. 250. In this case the city had taken
private property for public use, without compensation as alleged,
and there was no redress for the wrong in the Supreme Court of
(the) United States; and only for this reason, the first eight amend-

ments were not limitations on the power of the States. . ..

In reexamining the case of Barron, . . . I noted and apprehended
as I never did before, certain words in that opinion of Marshall.
Referring to the first eight articles of amendments to the Consti-
tution of the United States, the Chief justice said: 'Had the
framers of these amendments intended them to be limitations on
the powers of the State governments they would have imitated the
framers of the original Constitution, and have expressed that
intention,' Barron vs. The Mayor, etc., 7 Peters 250. Acting upon
this suggestion, I did imitate the framers of the original Constitu-
tion.28

Representative James A. Garfield, an Ohio Republican lawyer who later
became President of the United States, declared that the amendment "was
throughout the debate, with scarcely an exception, spoken of as a limita-
tion on the power of the States.'29 And Senator Lot M. Morrill, a Maine

27. Tansill, 81-84.
28. CONG. GLOBE, 42d Cong., 1st Sess., App. 83-84 (1871) ; Tansill, 85.
29. CONG. GLOBE, 42d Gong., 1st Sess., App. 151 (1871) ; Tansill, 85.
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Republican who had voted for the fourteenth amendment, later declared:

I submit that in no proper sense can the Fourteenth Amendment be
regarded as a substantive grant of power. It is in terms, in essence
and effect, a prohibition to the States. Can it be conceived that a
simple interdiction to the exercise of State authority can properly
be regarded as an affirmation of a substantive power to the General
Government? The occasion of the Fourteenth Amendment discloses
its object and intent. The Thirteenth Amendment had just been
adopted, inhibiting slavery, but leaving the freedmen in the power
of the State. Hence the necessity of the prohibition to the States.
Thus the people of the United States took a power from the States,
but it by no means follows that they thereby conferred a power
upon the Government of the United States. The exigencies did not
require it, it is submitted; nor is such inference justified by any
fair interpretation.3 0

The Democrats were in complete agreement with this. Representative
William E. Finck, an Ohio Democrat, who had been a member of the
Thirty-Ninth Congress which proposed the fourteenth amendment, stated:

Now, what is the effect of this clause of the Fourteenth Amend-
ment? It is a prohibition upon the States. It is a command di-
rected against the States in their organization as States....

Now sir, I deny that there is any grant of power contained in this
article of amendment which confers upon the Federal Government
the power to pass a law to regulate the keeping of a hotel, or the
running of a steamboat, or a railroad train within a State, or to
prescribe who shall be permitted to enter into a theater, and what
class of children shall go into the common schools of the States.3 1

Representative Robert Hamilton, a New Jersey Democrat, said:

It will be observed that the prohibition contained in that section
is that no State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States, &cc.
When any State shall make or enforce any law contrary to the pro-
visions of that section, the citizens affected thereby must treat it as
a nullity, and, if need be, bring the matter before the Supreme
Court of the United States to be righted. But it will be seen that
the Constitution does not act upon corporations or individuals;
they are not prohibited from making a distinction between citizens
in their relations with them, nor is any power given to Congress to
enact laws upon that subject.3 2

Senator John P. Stockton, a New Jersey Democratic lawyer who had
been a member of the Thirty-Ninth Congress, although not when the four-
tenth amendment was proposed, pointed out: "My colleague also fails to
observe that the whole operation of the amendment, in words and by every
rule of construction, is to prohibit State legislation from a certain kind of

30. CONG. GLOBE, 42d Cong., 2d Sess., App. 3 (1872).
31. 2 CoNe. REc. 947 (43d Cong., 2d Sess. 1873).
32. 2 CONG. Rec. 741 (43d Cong., 1st Sess. 1874).
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legislation, precisely as by the Constitution it is forbidden a State to pass
an "ex post facto law."3 3

Probably the most learned Democratic senator during this period was
Senator Allen G. Thurman, of Ohio, a former Chief Justice of the Ohio
Supreme Court. He pointed out:

No State-Not 'no individual', but 'no State'-shall make or en-
force any law which shall abridge the privileges or immunities of
citizens of the United States.

An individual cannot make law; it is the State alone that can make
law; and it is the State alone that can enforce law and therefore
the prohibition is directly upon that sovereign being, the State,
that it shall neither make or enforce any law that 'shall abridge
the privileges or immunities of citizens of the United States;' and
proceeding, it says:

'Nor shall any State deprive any person of life, liberty or property,
without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.'

Mr. President, is not that plainly a prohibition directed to the
States in their capacity as States? Is that provision a mere statute of
murder, &C.? Is that merely a provision that no man in the United
States shall commit murder, that no man in the United States shall
kidnap, that no man in the United States shall unlawfully arrest
and detain? Is that it? In other words, is this great provision of
the Constitution degraded to the mere office of an ordinary crimi-
nal code? No, sir; but it is a limitation on the power of the States
and its prohibition is addressed to the States. 34

In discussing the relation between the fourteenth amendment and the
bill which was later to become the Civil Rights Act of 1875,35 he stated:

That operates directly on the State. It cannot be denied that that
operates directly on the State as a political entity, because it can-
not be contended for a moment that a manager of a theater can
make a law of the State, and yet this bill is leveled at him; that an
inn keeper can make a law of the State, and yet this bill is leveled
at him; that a railroad company can make the law of the State, and
yet this bill is leveled at it. No, sir, the law of the State can be
made only by legislative power of the State, its General Assembly. 36

And he further concluded:

I do believe, that his amendment is the most flagrant violation of
the Constitution that ever I have seen proposed in this Senate,
I have seen some that I thought were pretty bad. It goes a whole
bow-shot length beyond the Ku Klux bill. It makes every tavern-
keeper the State in which he lives; every manager of a theater
the State in which he lives; every conductor of a railroad the State

33. Id. at 4146.
34. Id. at 4084.
35. 18 Stat. 335 (1875).
36. CONG. GLOBE, 42d Cong., 2d Sess. 526 (1872).
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in which he lives; and under an amendment of the Constitution
that only authorizes you to deal with States, it undertakes to say
that every conductor of a railroad, and every manager of a theater,
and every little hotel-keeper or inn-keeper in the United States is
the State in which he resides. I shall have to get blind and be un-
able to read the Constitution before I can ever go for such a bill
as that.

3 7

It is thus clear beyond the slightest shadow of a doubt that the members
of Congress who were contemporaries of the passage of the fourteenth
amendment well understand that the last sentence of the first section of this
amendment was directed solely to the actions of the states. No other con-
clusion is tenable. It is therefore clear that the United States Supreme Court
did not "read" the state-action requirement into the constitution since it
was put there by the framers.

THE CONTEMPORARY JUDICIAL UNDERSTANDING

The original understanding on the part of the judiciary was also that the
fourteenth amendment was directed only at the actions of the states. In one
of the earliest cases, United States v. Cruikshank,3s decided in 1875, Chief
Justice White stated for the United States Supreme Court:

The fourteenth amendment prohibits a State from denying to any
person within its jurisdiction the equal protection of the laws;
but this provision does not, any more than the one which pre-
cedes it, and which we have just considered, add any thing to the
rights which one citizen has under the Constitution against an-
other. The equality of the rights of citizens is a principle of re-
publicanism. Every republican government is in duty bound to
protect all its citizens in the enjoyment of this principle, if within
its power. That duty was originally assumed by the States; and it
still remains there. The only obligation resting upon the United
States is to the see that the States do not deny the right. This the
amendment guarantees, but no more. The power of the national
government is limited to the enforcement of this guaranty.3 9

Four years later, the Supreme Court pointed out the same thing, saying

further:

The provisions of the Fourteenth Amendment of the Constitution
we have quoted all have reference to State action exclusively, and
not to any action of private individuals. It is the State which is
prohibited from denying to any person within its jurisdiction the
equal protection of the laws, and consequently the statutes partially
enumerating what civil rights colored men shall enjoy equally with
white persons, founded as they are upon the amendment, are in-
tended for protection against State infringement of those rights.

37. Id. at 279-80 (1871).
38. 92 U.S. 542 (1875).
39. Id. at 554-55. See also United States v. Reese, 92 U.S. 214 (1876).

1966]



MERCER LAW REVIEW

Sect. 641 was also intended for their protection against State action,
and against that alone.

It is doubtless true that a State may act through different agencies,
-- either by its legislative, its executive, or its judicial authorities;
and the prohibitions of the amendment extend to all action of the
State denying equal protection of the laws, whether it be action
by one of these agencies or by another.40

Three years thereafter, in United States v. Harris4' the Court once again
held that "the Fourteenth Amendment is directed against State action." 42

Therefore, it concluded that "it was never supposed that the section under
consideration conferred on Congress the power to enact a law which would
punish a private citizen for an invasion of the rights of his fellow citizens,
conferred by the State of which they were both residents, on all its citizens
alike."

43

And finally, in the celebrated Civil Rights Cases,44 decided in 1883, the
Supreme Court held:

It is State action of a particular character that is prohibited. In-
dividual invasion of individual rights is not the subject-matter of
the amendment. It has a deeper and broader scope. It nullifies and
makes void all State legislation, and State action of every kind,
which impairs the privileges and immunities of citizens of the
United States, or which injures them in life, liberty or property
without due process of law, or which denies to any of them the
equal protection of the laws. It not only does this, but in order that
the national will, thus declared, may not be a mere brutum fulmen,
the last section of the amendment invests Congress with power to
enforce it by appropriate legislation. To enforce what? To enforce
the prohibition. To adopt appropriate legislation for correcting the
effects of such prohibited State laws and State acts, and thus to
render them effectually null, void, and innocuous. This is the legis-
lative power conferred upon Congress, and this is the whole of it.
It does not invest Congress with power to legislate upon subjects
which are within the domain of State legislation; but to provide
modes of relief against State legislation, or State action, of the kind
referred to. It does not authorize Congress to create a code of mu-
nicipal law for the regulation of private rights; but to provide
modes of redress against the operation of State laws, and the action
of State officers executive or judicial, when these are subversive of
the fundamental rights specified in the amendment. Positive rights
and privileges are undoubtedly secured ... by way of prohibition
against State laws and State proceedings affecting those rights and
privileges, and by power given to Congress to legislate for the pur-
pose of carrying such prohibition into effect: and such legislation
must necessarily be predicated upon such supposed States laws or

40. Virginia v. Rives, 100 U.S. 313, 318 (1880).
41. 106 U.S. 629 (1882).
42. Id. at 643.
43. Id. at 644.
44. 109 U.S. 3 (1883).
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State proceedings, and be directed to the correction of their opera-
tion and effect. 45

It must be remembered, in evaluating these judicial pronouncements, that
the justices of the United States Supreme Court who made them or con-
curred in them were contemporaries of the adoption of the fourteenth
amendment. In fact, every one of the justices" who sat on the Civil Rights
Cases was, at the time of the ratification of the fourteenth amendment in
1868, either a United States Supreme Court justice, a judge or a former
judge of a lower federal or state court, or had been practicing law for at
least twenty-nine years, with the exception of Mr. Justice Harlan, who dis-
sented, and who had been practicing law for fifteen years. 46 It is impossible
to doubt that lawyers of such standing would be thoroughly familiar with
the legal implications of a constitutional amendment which agitated the
whole country, as understood by all of the legislators who participated in
the ratification process. It can therefore be concluded that the foregoing
quotations accurately represent the original understanding and intent of the
fourteenth amendment.

JUDICIAL DEVIATION FROM THE ORIGINAL UNDERSTANDING

For three-quarters of a century, the Supreme Court faithfully followed
the original understanding of the framers of the fourteenth amendment in
holding that only the actions of state officials, and not private individuals,
are covered by that provision. 47 The first breach in the "state action" con-
cept occurred in 1944, when the Court over-ruled Grovey v. Townsend,48 de-
decided only a few years before, in Smith v. Allwright49 over the vehement

protests of Mr. Justice Roberts, who declared:

45. Id. at 11-12.
46. In 1868: Chief Justice Waite was fifty-two years old, twenty-nine years at the bar,

a former legislator, and a lawyer of such prominence that he had declined an offer
of appointment to the Ohio Supreme Court. 19 DICTIONARY OF AMERICAN BIOGRAPHY
322 (1936). Blatchford was forty-eight years old and Judge of the United States
District Court of the Southern District of New York. 2 DICTIONARY OF AMERICAN
BIOcRAPiY 358 (1929). Bradley was fifty-five years old, twenty-nine years at the bar,
had argued cases in the United States Supreme Court, and was a prominent New
Jersey Republican politician. 2 DICTIONARY OF AMERICAN BIOGRAPHY 571 (1929).
Field was fifty-two years old, and a sitting United States Supreme Court Justice. Note,
33 AMER. L. REV. 585 (1899). Gray was forty years old and a justice of the Supreme
Judicial Court of Massachusetts. Jones, Horace Gray, 14 GREEN BAY 403 (1902). Har-
lan was thirty-five years old, fifteen years at the bar, and a former Attorney-General
of Kentucky. Westin, John Marshall Harlan and the Constitutional Rights of Negroes,
66 YALE L.J. 637 (1957). Matthews was forty-four years old, a former Ohio state
judge, and former United States Attorney for the Southern District of Ohio. 12 DIC-
TIONARY OF AMERICAN BIOGRAPHY 418 (1933). Miller was fifty-two years old and a
sitting United States Supreme Court Justice. Note, Mr. Justice Miller, 5 CENT. L.J.
vii (1877). Woods was forty-three years old and a United States Circuit Judge. Note,
15 AMER. L. REV. 131 (1881).

47. See, e.g., Hodges v. United States, 203 U.S. 1 (1906). And see Corrigan v. Buckley,
271 U.S. 323 (1926); James v. Bowman, 190 U.S. 127 (1903); Baldwin v. Franks, 120
U.S. 678 (1887).

48. 295 U.S. 45 (1935).
49. 321 U.S. 649 (1944).
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The reason for my concern is that the instant decision, overruling
that announced about nine years ago, tends to bring adjudications of
this tribunal into the same class as a restricted railroad ticket,
good for this day and train only. I have no assurance, in view of
current decisions, that the opinions announced today may not short-
ly be repudiated and overruled by justices who deem they have new
light on the subject....

It is regrettable that in an era marked by doubt and confusion, an
era whose greatest need is steadfastness of thought and purpose,
this court, which has been looked to as exhibiting consistency in
adjudication, and a steadiness which would hold the balance even
in the face of temporary ebbs and flows of opinion, should not it-
self become the breeder of fresh doubt and confusion in the public
mind as to the stability of our institutions.50

A year later came Screws v. United States,51 where a narrowly divided Court
made another breach in the meaning of "state action" by holding that a
state official who disobeys the state's law is still acting for the state.

It was not, however, until 1948 that the original understanding of the
fourteenth amendment was completely forgotten. In Shelley v. Kraemer,52

the United States Supreme Court held that a private person who made a
certain contract became the "state" when he went to court to enforce his
contract. True enough, it was the private person's contract which was dis-
criminatory. There was no intent to deny anyone else the equal benefits of
state's rules of contract law. Even so, the Supreme Court held that since
state officials could not make a similar contract for the state, they could
not permit a private person to use the normal judicial processes to enforce
a private contract which he had made. In this ruling, the Court completely
overlooked the fact that a state can deny "equal protection" only when there
is, in the minds of the officials, the intent to deny some persons protection
they give to others. If state officials give all persons the same degree of
protection, the state has not denied anyone equal protection. And this is
true even though the private person, by virtue of the protection equally
granted, is enabled to discriminate against another person in ways forbidden
to the state. For example, if state police keep public order in the streets,
and let nobody get into the automobile of another person unless invited,
they do give equal protection even though a motorist is, by virtue of that
publicly maintained order, enabled to refuse entrance into his private auto-
mobile on grounds which would not be allowed in the case of a state-
owned public conveyance. Thus, in Shelley v. Kraemer, a Supreme Court
composed of justices born long after the fourteenth amendment was ratified,
forgot that a state does not deny equal protection of the laws because it
merely creates non-discriminatory laws, rules, or conditions, which permit
private people to discriminate in their private lives. The original under-

50. Id. at 669-670.
51. 325 U.s. 91 (1945).
52. 334 U.S. 1 (1948).
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standing, that the intent to act unequally must be in the minds of state
officials acting for the state, was forgotten.

After this, came the deluge. Private clubs, 53 privately made wills, 5 4 and
private restuarants,5 5 all became state agencies or "state action" because they
used, in some way or other, government facilities, assistance, or officials to
help accomplish their purpose. Lower federal courts, spurred by these ex-
amples, reached results even more bizarre.5 6 Since, ultimately, all relations
in life must depend on the power of government, as the legitimate force
of organized society, for protection or enforcement, it follows that the end
result of these cases is that all action is "state action" and that the United
States Supreme Court has read the word "state" right out of the fourteenth
amendment. Those commentators who have pointed out that the Court has
reached the "end of the road" can hardly be contradicted. As for the hypo-
thetical student who proclaims, "I am the State," he may be drugged with
case-law, but he is not, under current doctrine, drunk at all.

CONCLUSION

The Constitution itself says that it is the "supreme Law of the Land,"
and all government officials, including judges, both federal and state, are
bound on oath to support it.57 Any change wrought in it is a most solemn
responsibility, and to change its original understanding through forgetful-
ness is hardly consonant with the degree of learning in the law which
should, at all times, characterize a judicial decision based on a point of
constitutional law. In the case of the fourteenth amendment, it is clear
beyond doubt that the framers intended that only the actions of state of-
ficials acting for the state, in carrying out a discriminatory intent which
these officials had in their own minds, were to be prohibited by the four-
teenth amendment. To prohibit private persons from carrying out their own
policies is simply to distort and indeed, wholly overthrow, the true meaning
of the amendment. As for the havoc which can be wrought by a constitution-
al misinterpretation proscribing all private discriminatory choice, one
scholar has pointed out: "Changes in application of the state action concept
have enormous ramifications concerning the operation of the federal system
and the status of individual rights. Whatever direction expansion of the
concept takes-and expansion is a certainty-much careful thought must
be given to the consequences of such a move if the results are to prove more
beneficial than harmful."5 8

53. Terry v. Adams, 345 U.S. 461 (1953).
54. Pennsylvania v. Board of Directors of City Trusts, 350 U.S. 230 (1957).
55. Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961).
56. The cases are reviewed in Lewis, The Meaning of State Action, 60 COLUM. L. REv.

1083 (1960).
57. U.S. CONST. art. VI.
58. Abernathy, Expansion of the State Action Concept Under the Fourteenth Amendment,

43 CORNELL L. Q. 375, 418 (1958).
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