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One of the most frequently litigated issues in automobile negligence
cases is that of the drivers' intoxication at the time of the accident. In
many of these cases one party has offered evidence to show that the other
party was habitually intoxicated or had a reputation for alcoholism. Rulings
on such evidence have been far from consistent among the various juris-
dictions. Likewise, text writers differ as to the conditions necessary to the
admissibility of such evidence. This article attempts to articulate the views
of the courts and writers on this subject, with a suggestion of conditions
for admissibility which will satisfy both sides of the controversy.

RELEVANCY

The general rule governing the admissibility of habit evidence is that
"evidence of the habits of a person injured through the negligence of an-
other is not admissible to show care, or lack of care, on his part at the time
of the accident [and this rule] is applicable to motor vehicle accidents."'
One of the bases for this rule is the proposition that evidence of a person's
negligent habits does not provide a sufficiently reliable foundation to make
such evidence relevant. 2 Many jurisdictions, including 'Georgia, refuse to
admit habit evidence under any circumstances. 3

If the only objection to habit evidence is to be on the ground of relevancy,
it would seem that the nature of the evidence and the circumstances should
be considered before ruling on its admissibility. The frequency with which
the particular habit is likely to recur should, for example, be of prime im-
portance. A party who has never before consumed any alcoholic beverage
certainly has a habit of being sober, for he is sober all of the time. Such
evidence cannot logically be attacked on the ground of relevancy.4 On the
other hand, evidence that a party was habitually intoxicated does not have
the same degree of relevancy since it cannot recur with the same frequency
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-though many cases seem to come pretty close. The distinction between
other habits and the habit of intemperance is succinctly and persuasively
stated by Morgan as follows: "[S]ome so-called habits have little or no
probative value as on an issue as to its observance on a specified occasion.
For example, a habit of using intoxicating liquors to excess is of extremely
slight weight, if any, as evidence of intoxication on a specified occasion. It
is the rare alcoholic who is drunk all the time." 5 Professor Wigmore seems
to be in accord with this, for he states that evidence of habitual intoxica-
tion should not be admitted unless "a steady practice of intoxication can
be shown . 6.. ,,6

Prime consideration should therefore be given to the frequency with
which the particular party's intemperate habit recurred in determining
the relevancy of it as evidence. In the vast majority of cases this frequency
probably will be too sporadic to support the introduction of the habit as
evidence.

INFLAMMATORY EFFECT

Several jurisdictions refuse to admit habit evidence on the ground that
its probative value is outweighed by its probable inflammatory effect upon
the jury. In such cases it is stated that evidence of habit is extremely likely
to be treated as primary evidence and decisive of the issue. Recognizing this,
the court in Warner v. New York Cent. R. R.7 excluded evidence of in-
temperate habits because they tend "to inflame and mislead the jury." In
Chuppe v. Gulf Iron Works,9 the court likewise stated:

Evidence as to the cause of Chuppe's previous injury was not ad-
missible. This and questions indicating Chuppe was habitually
careless in performing his work as a carpenter, under the circum-
stances, were reasonably calculated to cause the jury to find, as
it did, that he was negligent on the occasion in question. ... We
have considered these errors ... and are forced to the conclusion
that they probably caused rendition of an improper judgment. 10

Careful consideration should therefore be given to this element as a cir-
cumstance in determining the admissibility of habit evidence. This is
especially important, for obvious reasons, where that habit involves the use
of intoxicants.

PRESENCE OF EYEWITNESSES

Where there are eyewitnesses to an accident, a large number of jurisdic-
tions exclude all habit evidence under an adaptation of the best-evidence

5. MORGAN, BASIC PROBLEMS OF EVIDENCE 207 (1962).
6. 1 WIGMORE, EVIDENCE §96 (1940). (Emphasis added.) The term "steady" is defined

as "fixed, stable . . . unfaltering . . . constant . . .regular . . . uninterrupted." WEB-
STER'S NEW COLLEGIATE DICrIONARY 828 (1961).

7. Supra n. 2.
8. Id. at 472.
9. 306 S.W.2d 177 (Tex. Civ. App. 1957).

10. Id. at 181.
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rule, however relevant such evidence might be.'1 "Clearly, if witnesses of
the accident are available, their statements of what was actually done at
the time are the best evidence of the driver's care or negligence, and evi-
dence of his habits will not be admitted on that point."'12

In Pacific Employers Ins. Co. v. Morris,1" the Supreme Court of Arizona
recognized the "no-eyewitness rule," stating:

Counsel for plaintiff claims it was reversible error for the Court
to permit the administratrix and her brother . . . to express their
opinion, over the objection of plaintiff, that their father . . . was
a careful and prudent driver.

We agree with this contention. There is a line of cases which hold
that in accidents of this kind where there are no eyewitnesses, evi-
dence of the previous habits of a deceased driver are admissible in
evidence. This rule has no application to the instant case for the
reason that the driver of the truck is an "eyewitness" and it there-
fore removes this case from the category in which the "no-eyewitness
rule" could under any circumstances be invoked. 14

In applying the "no-eyewitness rule" to exclude evidence of a party's
habitual intoxication, it should be noted that the eyewitness required to
bar introduction of such evidence where it is otherwise relevant, is not an
eyewitness merely to the accident, but an eyewitness to the intoxication or
lack of it. The eyewitness must be introduced "upon the very issue sought
to be established by the habit evidence." 1"

Xhere there are no eyewitnesses to the issue upon which the habit evi-
dence is offered to prove, the courts following this rule admit such evidence
if it is sufficiently relevant to outweigh any inflammatory effect it might
have on the jury.16 In most of these cases, but not in all of them, both
drivers were killed. This evidence is sometimes the only evidence intro-
duced to establish liability of the other party's estate.

11. Pacific Employers Ins. Co. v. Morris, 78 Ariz. 24, 275 P.2d 389 (1954); Boone v.
Bank of America Ass'n, 220 Cal. 93, 29 P.2d 409 (1934); Linde v. Emmick, 16 Cal.
App. 2d 676, 61 P.2d 338 (1936); Chicago & A. R. R.R. v. Pearson, 184 111. 386, 56
N.E. 633 (1900); Chicago, R. I. & P. Ry. v. Clark, 108 Ill. 113 (1883); Hawthorne
v. New York Cent. R.R., 2 111. App. 2d 336, 119 N.E.2d 516 (1954); Sawyer v.
Fleming, 336 Ill. App. 268, 83 N.E.2d 360 (1949); Rickabaugh v. Wabash R.R., 242
Iowa 746, 44 N.W.2d 659 (1950); Bendenbaugh v. Southern Ry., supra n. 2; Missouri-
Kansas-Texas R.R. v. McFerrin, 156 Tex. 69, 291 S.W.2d 931 (1956).

12. 8 Amr. JUR. 21 Automobiles §940, p. 486 (1963). But see 8 AM. JUR. 2D. Automobiles
§941 (1963).

13. Supra n. 11.
14. Id. at 392.
15. Boone v. Bank of America Ass'n, supra n. 11.
16. Hawbaker v. Danner, 226 F.2d 843 (7th Cir. 1955); Hardeman v. Georgia Power

Co., 42 Ga. App. 435, 156 S.E. 642 (1931), overruled by implication, Padgett v. Wil-
liams, 82 Ga. App. 509, 61 S.E.2d 676, 679 (1950); Anderson v. Glass, 19 Ill. App. 2d
414, 153 N.E.2d 863 (1958); Detig v. Kelley, 17 Ii. App. 2d 496, 150 N.E.2d 845
(1958); Barana v. James A. Hannah, Inc., 12 Ill. App. 2d 634, 140 N.E.2d 301 (1956);
Hann v. Brooks, 331 Ill. App. 535, 73 N.E.2d 624 (1947); Wilson v. Decatur Cartage
Co., 313 Ill. App. 148, 39 N.E.2d 379 (1942); Pennsylvania R.R. v. Patesel, 118 Ind.
App. 233, 76 N.E.2d 595 (1948) ; Compton v. Jay, 389 S.W.2d 639 (Tex. 1965) (dicta).
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CORROBORATION

At least two appellate cases contain dicta which seem to permit evidence
of habitual intemperance to be introduced to corroborate other independent
evidence of intoxication at the time of the accident, apparently without re-
gard to the presence or absence of eyewitnesses. 17 Both of these cases seem
to have been overruled, however, at least in so far as they tend to support the
above proposition.'s Admitting such evidence for "corroboration" is simply
a method of side-stepping the objections to such evidence raised above.
Clearly, even corroborative evidence has to be relevant to the issue it is in-
troduced to support. Evidence of habitual intoxication is also no less in-
flammatory when introduced for corroboration rather than as direct evi-
dence. Where evidence of habitual intoxication is not admissible as direct
evidence, there is no reason why it should be admissible as corroborative
evidence.

EVALUATION AND CONCLUSION

The function of any court in determining the admissibility of evidence
is to balance the degree of probative value of such evidence with any undue
prejudice it might cause the opposing party. This is one of the grounds
supporting the exclusion of evidence which is irrelevant, inflammatory,
hearsay, speculative, or opinion. It also supports the existence of the "no-
eyewitness rule." Tested by the above criterion, evidence of habitual in-
toxication should only be admitted where the court is satisfied, through
a proffer of the evidence or otherwise in the jury's absence, that 1) there
are no eyewitnesses on the issue of intoxication which are competent and
available to testify; 2) the degree of frequency with which the habit of in-
toxication was practiced makes it probable that the party against whom the
evidence is offered was intoxicated on the occasion in question; and 3)
there is other independent evidence of that party's intoxication at a point
not overly remote from the time and place of the accident.

The existence of each of the above requirements is justified on the
theory of preserving equal rights in the courts to all parties, which extend

17. Hardeman v. Georgia Power Co., supra n. 16; McCarty v. Gappelberg, 273 SAV.2d 943
(Tex. Cir. App. 1954). In Florida, there are as yet no appellate rulings on the ques-
tion. However, the case of Brown v. Locke (Fla. 13th Cir. 1965) is now on appeal to
the Second District Court of Appeal (No. 6288). The trial court in that case admitted
evidence of Locke's intemperate habits even though there were eyewitnesses who testi-
fied at the trial on the issue of intoxication.

18. In Missouri-Kansas-Texas R.R. v. McFerrin, supra n. 11, the court stated: "'With the
exception of the writer and Associate Justice Smith, all members of the Court are in
agreement . . . that habit evidence should not be admitted where there is an eyewitness
to the accident, even though the eyewitness be an employee of the opposite party."
In Grannemann v. Salley, supra n. 2 at 779, 99 S.E.2d at 339, the court declared habit
evidence to be inadmissible because "negligence cases arising from automobile collisions
are tried only on the negligence or non-negligence of the operators at the time and
place involved in the controversy." Accord, Williams v. Slusser, supra n. 2.
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to giving an alcoholic party a determination of his case on its merits and not
on the prejudices of the jury. The high degree of inflammatory effect which
necessarily accompanies evidence of the habitual use of intoxicants, as well
as the real possibility that the party was not intoxicated on the occasion
of the accident, dictates a rule restricting the use of such evidence to cases
in which it is a virtual necessity.


