CASE NOTES
CIVIL PROCEDUtRE-DISCOVERY-THE "CAUSE"
DISTINCTION REQUIRED IN HICKMAN AND
NON-HICKMAN AREAS
The defendant objected to a motion to produce certain statements obtained by its agents and employees, alleging, among other things, that the
plaintiff showed no good cause for the production of the statements sought.!
The Georgia Court of Appeals, in its opinion, stated that the good cause required to be shown for the production of documents, statements and the
like under the Georgia statute2-while more than a mere showing that the
desired documents exist, may be relevant to the issues, and are in the defendant's possession-is to be determined by the trial judge in the light of
the situation before him.3 The cause requirement has reference to matters
4
which do not come within the "work product" protection of the attorney.
The plaintiff brought her motion under the provisions of GA. CODE ANN.
section 38-2109 (a) (Supp. 1963) which is essentially the same as Rule 34
of the

FEDERAL RULES OF CIVIL PROCEDURE."

The statutes providing for discovery contemplate the existence of a special
necessity therefor, and they may not be employed as a matter of course or
promiscuously. 6 The decisions as to what constitutes a sufficient showing of
"necessity" or "justification" and "good cause" are numerous and may not
be conveniently generalized. 7 This is due for the most part to the great
amount of discretion awarded to the trial judge in analyzing the circumstances of the particular case, and in a lesser degree to the confusion that
exists among the courts in the definition and use of the terns "necessity"
or "justification" and "good cause." 8 And the problem has become more
complex by the "qualified immunity" of trial preparations created in the
well-known case of Hickman v. Taylor.9 At any rate, a showing of good
1.
2.

Atlantic Coast Line R.R. v. Daugherty, 111 Ga. App. 144, 141 S.E.2d 112 (1965).
GA. CODE ANN. §38-2109 (a)
(1963 Supp.): Upon motion of any party showing good
cause therefor and upon notice to all other parties, and subject to the provisions
of Section 38-2105 (b) , the Court in which an action is pending may order any party
to produce and permit the inspection and copying or photographing, by or on behalf of the moving party, of any designated, objects, or tangible things, not privileged,
which constitute or contain evidence relating to any of the matters within the scope
of examination permitted by section 38-2101 (b) and which are in his possession, custody, or control....
3. 111 Ga. App. at 156, 141 S.E.2d at 120.
4. Id. at 157, 141 S.E.2d at 119.
5. Id. at 148, 141 S.E.2d at 116.
6. 27 C.J.S. Discovery §74 (a) at 234 (1959).
7. 2A BARRON & HOLTZOFF, FEDERAL PRACTICE & PROCEDURE §652.4 (Wright ed. 1961).
8. Ibid.; see Jacobs v. Jacobs, 50 So.2d 169 (Fla. 1951).
9. 329 U.S. 495 (1947).
---
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cause is required in all cases even though a liberal construction of discovery
procedures be essential.' 0
The Hickman rule requires a specific showing of "necessity" or "justification" before production will be ordered of documents and papers falling
within its immunity. This is in accordance with the historical and necessary
way in which attorneys act within the framework of our system of jurisprudence to promote justice and to protect their clients' interests." However, if it is determined that the work-product privilege does not apply in
a particular case, a showing of good cause is still required even though the
necessity requirement is not as strenuous as that required in the areas of
work product.' Many decisions speak of the necessity of "good cause" and
the requirement which is necessary to dispel the "work-product immunity,"
but such discussion represents only a confusion of concepts and obscures the
fact that a less strenuous burden must be carried for the discovery of ordinary documents than for those within the "work-product rule." 13 Today
it should always be noted that proper understanding and application of the
cause requirement involved in the discovery procedure will necessitate a
distinction between Hickman and non-Hickman situations.
Such a distinction was required in the instant case.' 4 This court properly
applied the correct approach in making the necessary qualifications of the
case presented before deciding that the good-cause requirement of the nonHickman situation had not been adequately met. The clear, analytical and
thorough opinion of the Georgia court aptly states the law.
ALBERT "BUDDY"

DALLAS

CIVIL PROCEDURE-SERVICE OF PROCESSIMMUiNITY OF THE ACCUSED NOT RECOGNIZED
The defendant voluntarily came into the state to answer a criminal charge,
and while there, was served with civil process. Upon being acquitted of the
criminal charge, the defendant moved to set aside process on the ground
that "he was a nonresident who had voluntarily come into the state to attend a judicial proceeding and was consequently immune from service of
process .
'.."I
The trial court granted the motion and plaintiff appealed. The
New Jersey appellate court heard the case but refused to determine the immunity issue because of a narrow procedural rule.2 They did, however, hint
10.
11.
12.
13.
14.
1.

Setzers Super Stores, Inc. v. Higgins, 104 Ga. App. 116, 121 S.E.2d 305 (1961).
329 U.S. at 511.
Wright, Discovery, 35 F.R.D. 39, 52 (1964).
Ibid.; see Uncle Ben's Inc., v. Uncle Ben's Pancake Houses, Inc., 30 F.R.I). 506 (1962).
111 Ga. App. at 158, 141 S.E.2d at 121.
Santos v. Figueroa, 87 N.J. Super. 227, 208 A.2d 810, 811 (App. Div. 1965).

2. Santos v. Figueroa, supra n. 1.
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at what the result would have been by citing Reverie Lingerie, Inc. v. McCain,3 a factually similar North Carolina case in which the defendant was
4
adjudged not to be immune from service of civil process.
The reasons usually given for the courts' not granting such exemption to
non-resident criminal defendants are two-fold: (1) the common law did not
give an immunity from service of process in cases such as these, and (2) if
the immunity is to be granted, it should be done by the legislature and not
the courts.5 The authorities are by no means harmonious in respect to this
ruling. "In a majority of jurisdictions, a non-resident of the state who comes
into the state for the purpose of appearing, pleading, or being tried in a
criminal prosecution is exempt from service of civil process while attending
court, and for a reasonable time before and after in going to court and
returning home." 6 The reason which is most often given granting immunity
by the courts is that public policy demands it. 7 In a minority of jurisdicdictions no immunity is given. s The usual reasons given by the courts for
taking this point of view are that the administration of justice is not thereby
aided and/or that the common law denied such immunity.9
The rule in Georgia, prior to 1961, was settled. Georgia courts adhered
to the minority rule, 10 but for an unusual reason. The rule then, and now,
is that "a witness going to or returning from any court is exempt from
service of civil process, but a criminal defendant is not."" Nonresident defendants in a civil suit are also immune from service of process.' 2 The
courts felt justified in denying a criminal defendant immunity from service
of civil process on the ground that a criminal defendant could not act as a
witness in his own defense, whereas a defendant in a civil suit could.' 3 In
the landmark case of Ferguson v. Georgia,14 the United States Supreme
Court held unconstitutional the GA. CODE section 15 denying a criminal de3.
4.
5.
6.

258 N.C. 353, 128 S.E.2d 835 (1963).
Ibid.
Webb v. O'Rourke, 189 A.2d 74, (Del. 1963).
72 C.J.S. Process §82 (1951); see, e.g., Frink v. Clark, 226 Iowa 1012, 285 N.W. 681
(1939).
7. 72 C.J.S. Process §82 (1951); see, e.g., Feuster v. Redshaw, 157 Md. 302, 145 Atl. 506
(1929).
8. 72 C.J.S. Process §82 (1951); see, e.g., Netograph Mfg. Co. v. Scrugham, 197 N.Y. 377,
90 N.E. 962 (1910).
9. 42 AM. JuR. Process §152 (1942) ; see, e.g., Ryan v. Ebecke, 102 Conn. 12, 128 At. 14,
(1925).
10. Cox v. Cox, 211 Ga. 530, 87 S.E.2d 181 (1955).
11.

12.

GA. CODE ANN. §38-1506 (1954 Rev.): "A witness shall not be arrested on any civil
process while going to or returning from and attending on any court, and an officer
who shall hold him imprisoned after seeing his subpoena or being satisfied of the fact
shall be liable for a false imprisonment." See, e.g., Thornton v. The American Writing
Machine Co., 83 Ga. 288, 9 S.E. 679 (1889).
Ewing v. Elliot, 51 Ga. App. 565, 567, 181 S.E. 123 (1935).

13.

WELTNER, PROCESS & SERVICE 50 (1961).

14.

362 U.S. 901 (1961).

15.

GA. CODE §38-415 (1933): "In all criminal trials, the prisoner shall have the right to
make to the court and jury such statement in the case as he may deem proper in his
defense. It shall not be under oath, and shall have such force only as the jury may
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fendant the right to act as a witness. As a result of this decision, this section 6
was amended, and it now offers a criminal defendant, as a matter of right,
two distinct choices as to his testimony: He can (1) make an unsworn
statement to the court and jury, or (2) be sworn and subsequently examined as any other witness. 17 It would seem to follow that a non-resident
criminal defendant, electing to give sworn testimony so as to become a witness, would be immune from service of process.
JAMES E. PEUGH

CONTRACTS-STATUTORY RETIREMENT PLANSCONDITIONS TO THE VESTING OF RIGHTS
The plaintiff, a former ordinary of Richmond County, Georgia, had retired in 1957 pursuant to a statutory retirement scheme which had been created by the General Assembly in 1953.1 In 1958 the particular enabling
statute was repealed and a new retirement system set up. 2 This new act failed
to make the plaintiff eligible to continue receiving the benefits which had accrued under the previous system. Though the case did not specifically state
why the 1953 Act was repealed, it indicated that funds were short and benefits could not be paid in full. In 1960 the new board disbursed the residue
of funds collected under this earlier scheme. The plaintiff then brought this
action 3 seeking an order requiring the new board to pay this monthly pension. An order to that effect was obtained in the Superior Court for Richmond County. In reversing the decree, the Georgia Supreme Court held that
"the vested right which the plaintiff had under the Retirement Act of 1953
think right to give it. They may believe it in preference to the sworn testimony in the

16.

case. The prisoner shall not be compelled to answer any questions on cross examination, should he think proper to decline to answer."
GA. CODE ANN. §38-415 (Supp. 1963): "In all criminal trials, the prisoner shall have
the right to make to the court and jury such statement in the case as he may deem

proper in his defense. It shall not be under oath, and shall have such force as the
jury may think right to give it. They may believe it in preference to the sworn testimnony in the case. The prisoner shall not be compelled to answer any questions on
cross-examination, should he think proper to decline to answer. In the alternative,
however, if the prisoner wishes to testify and announces in open court his intention
to do so, he may so testify in his own behalf. If so, he shall be sworn as any other
witness and may be examined and cross-examined as any other witness, except that
no evidence of general bad character or prior convictions shall be admissible unless
and until the defendant shall have first put his character in issue. Evidence of prior
felony convictions may be admitted in those cases where the same are alleged in the
indictment as provided by law. The failure of a defendant to testify shall create no
presumption against him, and no comment shall be made because of such failure.
Provided, however, in the event the defendant elects to be sworn and examined, he
shall not lose his right to open and conclude the argument to the jury, if he has not
introduced other evidence in the trial."
17. Note, 15 MFRCER L. REV. 512 (1964).
1. GA. LAWS, 1953, Nov.-Dec. Sess., p. 362.
2. GA. CODE ANN. §§24-1701a to -1716a (1959 Rev.).
3. Sanders v. Harper, 220 Ga. 649, 141 S.E.2d 156 (1965).
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was to receive a monthly sum from the funds received by the board administering the funds."4 This point was further emphasized by the court: "The
obligation of the board to pay monthly benefits to retired ordinaries existed
only so long as there existed funds to pay these benefits. When these funds
were exhausted, the obligation of the board administering the Act ended." '
The problem presented to the court was whether a contract existed under
a retirement statute, and if so, what rights were vested in those participating
in the fund. In similar situations involving firemen's pensions, the Supreme
Court of Georgia had held that a contract did exist.6 "Where contributions
are required to the pension fund, and where services are rendered while the
pension or retirement statute is in force, so that the statute becomes a part
of the compensation for the services rendered, a contract is created under
7
the ruling in the Trotzier case."
Whatever rights are thus created are protected by the CONSTITUTION OF
8
GEORGIA and the CONSTITUTION OF THE UNITED STATES. 9 The existence of
a contract in the Harper case was denied because the state was not required
by the statute to contribute to the retirement fund. The state was required
only to create the board to administer the fund. The plaintiff was admitted
to have certain vested rights by virtue of his retirement under the terms of
the statute. Pension rights become vested under such statutes as these when
the participant has qualified according to the terms of the statute and when
the first payment of his pension has become due.10 The plaintiff had met
the necessary qualifications in all respects. The only rights which the plaintiff had were those which were conferred by the statute," and the legislature had the power to attach such conditions as it saw proper to entitle one
to obtain the benefits.'

2

One of the implied conditions attached to the bene-

fits in this case was that there must exist a fund as prescribed. If there was
no fund, then there could be no benefits. The state was not an insurer of
the fund. The 1953 statute provided that the duties of the board admin4.
5.
6.

7.
8.
9.

10.
11.
12.

id. at 654, 141 S.E.2d at 160. (Emphasis added.)
Ibid.
Burks v. Board of Trustees of Firemen's Pension Fund, 214 Ga. 251, 104 S.E.2d 225
(1958); Trotzier v. McElroy, 182 Ga. 719, 186 S.E. 817 (1936) . In the Trotzier case,
a fireman had retired with a disability, and according to the terms of the statute, he
began to receive a pension of one-hundred dollars per month. A later statute reduced
this amount to seventy-five dollars. The Supreme Court of Georgia held that the fireman's rights had become vested before the act reducing the pension was passed and
that he was entitled as a matter of right to a pension of one-hundred dollars per
month.
Burks v. Board of Trustees of Firemen's Pension Fund, supra n. 6, at 253, 104 S.E.2d
at 227.
GA. CONST. art. I, §3, para. 2 (1945): "No Bill of Attainder, ex post facto law, retroactive law, or law impairing the obligation of contracts, or making irrevocable grant
of special privileges or immunities, shall be passed."
U. S. CoNST. art. I, §10.
Trotzier v. McElroy, supra n. 6, at 725, 186 S.E. at 820.
Burks v. Board of Trustees of Firemen's Pension Fund, supra n. 6, at 254, 104 S.E.2d
at 228.
City of Paragould v. Thompson, 190 Ark. 847, 82 S.W.2d 31 (1935).
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istering the fund were "to hear and decide all applications for retirement
benefits that may be determined to be due under the terms of this
act.
... 13 Later the benefits were described as "a monthly amount equal
to one half of his salary compensation.... -14 In section 12 of the act, a
provision was made for decreased payments in the event funds were lacking for full payment, and this was to continue until the funds were replenished.' 5 In no event was the board to be liable for such deficient payments.
Those now participating in similar funds may question the desirability
of continuing their participation because the legislature may repeal their
particular retirement acts at any time. This threatens the foundation of
many such funds now existing in Georgia. The ruling here is sound. Therefore, the answer to the problem must lie within the method of financing
these pensions. There are some thirteen presently in existence.' 6 The Governor's Commission for Efficiency and Improvement in Government has
recently recommended that all these systems be combined into one pension
plan, for the commission feels that by combining the funds an increased
actuarial soundness would be gained.' 7 This is probably the most feasible
means of solving the problem in this case. Apparently there would be no
necessity to repeal a retirement act as long as there remain adequate funds
to support the benefits which are created.
HARDY GREGORY, JR.

CRIMINAL LAW-WEAPONS-FOUNTAIN PEN TYPE
TEAR-GAS PENCIL NOT A LOADED PISTOL
The defendant was charged with the unlicensed carrying of a loaded pistol
concealed on his person. The Supreme Court of New Hampshire held that
the alleged weapon, a fountain-pen type tear-gas pencil, being incapable,
without the use of a special steel adapter, of any purpose other than the
dicharge of tear gas was not a loaded pistol within the meaning of the
state statute.'
13.

GA.

14.

GA. LAWS, 1953, Nov.-Dec. Sess., p. 365.

15.
16.

GA. LAWS, 1953, Nov.-Dec. Sess., p. 366.
Employees' Retirement System; Georgia Firemen's Pension Fund; Joint Municipal Employees' Retirement System; Ordinaries' Retirement Fund; Peace Officers' Annuity and
Benefit Fund; Sheriffs' Retirement Fund; Solicitors' General Retirement Fund; Special
Legislation Establishing Emeritus Positions for Court of Appeals Judges; Special Legislation Establishing Emeritus Positions for Supreme Court Judges; Superior Court
Clerks' Retirement Fund; Superior Court Judges' Retirement Fund; Teachers' Retirement System.

17.

TH-E GOVERNOR'S COMM'N FOR EFFICIENCY AND IMPROVEMENT IN GOVERNMENT, STUDY

LAWS,

1953, Nov.-Dec. Sess., p. 363.

OF RETIREMENT AND EMERITUS PAY SYsrEMs

I.

State v. Umbrello, -

N.H.

p. 5-1 (1965).

-, 211 A.2d 400 (1965).
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Under the National Firearms Act,2 it has been held that similar instruments were 3 or were not 4 within the meaning of the act. The distinction in
these two cases lies in the fact that in the first case the tear-gas pencil was
capable of firing a standard shotgun shell, thus making it a firearm. In the
second case, the instrument was normally capable of discharging only tear
gas. Hence, if an instrument is capable of propelling a shot 5 or projectile
through explosive energy, it is considered a firearm.6 The fact that the
instrument discharges tear-gas by the use of explosive energy does not bear
on whether the instrument is a firearm so long as tear gas is the only object
which it is capable of propelling; that is, tear gas is not considered a pro7
jectile.
It is interesting to compare the New Hampshire statute8 in question with
the Georgia statute, 9 though the Georgia statute does not define pistol as
does the New Hampshire statute. It is important to note also that 'Georgia
has neither a case in point nor statutory provisions designed for specifically
dealing with such tear-gas instruments at a time-when crimes against the
person and sales of such defensive weapons are at an all-time high.
Though this commentator's opinion comes wholly within the realm of
speculation, he feels it both logical and equitable to assume that the courts
of this state would hold any tear-gas instrument capable of discharging only
tear gas, in the physical condition in which the instrument was purchased,
not to be a pistol or firearm within the meaning of the present statute.
DAVID

J.

TURNER, JR.

FEDERAL JURISDICTION-DIVERSITY OF CITIZENSHIP

-ERIE AND THE OUTCOME-DETERMINATIVE TEST
REVISITED
The plaintiff filed a diversity action against the defendant-executor in
the United States District Court for the District of Massachusetts in an at2.
3.

4.

5.
6.
7.
8.

9.

INT. REV. CODE OF 1954, §§5841, 5851.

United States v. Decker, 292 F.2d 89 (6th Cir. 1961).
United States v. Fogarty, 344 F.2d 475 (6th Cir. 1965).
Green v. Commonwealth, 122 Va. 862, 94 S.E. 940 (1918). "Shots" and "bullets" are
synonymous, being defined as projectiles not intended to fit the bore of a piece.
United States v. Thompson, 202 F. Supp. 503 (N.D. Cal. 1962).
United States v. Tot, 42 F. Supp. 252 (D. N.J. 1941), rev'd. on other grounds, 319 US.
463 (1943).
N.H. RSA §159:4 (1964).
Carrying without a license. No person shall carry a loaded pistol or revolver in any
vehicle or concealed upon his person, except in his dwelling house or place of business, without a license therefor as hereinafter provided. A loaded pistol or revolver
with a magazine, cylinder, chamber or clip in which there are loaded cartridges....
GA. CODE ANN. §26-5103 (1953 Rev.) .
Carrying pistols without license. It shall be unlawful for any person to have or carry
about his person or to have in his manual possession outside of his own home or
place of business any pistol or revolver without first taking out a license from the
ordinary of the county in which the party resides....
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tempt to recover damages for an injury allegedly caused by the negligence of
the defendant's decedent. The trial court, on the basis of a Massachusetts
statute' relieving an executor of the duty to answer any suit in which he is
not personally (in hand) served within one year after his giving bond and
beginning administration, dismissed the plaintiff's complaint. Summary
judgment was entered for the defendant. This was affirmed by the United
States Court of Appeals for the First Circuit. The United States Supreme
Court granted certiorari. Held, judgment reversed. 2
It is clear that had the plaintiff sued in a Massachusetts state court his
action would have failed, the summons and complaint having been left at
the defendant's residence with his wife. The Court has here refused to apply
the "outcome-determinative" test previously set out in several well-known
decisions. 3 Two of these cases will be examined to show the precise operation of the "outcome-determinative" test. In Guaranty Trust Co. v. York4
it was held that a diversity action could not be maintained in the U. S.
District Court where such action, if brought in the proper state-court system,
would have been barred by a statute of limitations. Similarly, in the Ragen'
case it was held that a diversity suit brought in the U. S. District Court for
the District of Kansas must fail because the process was not served within
two years from the time the cause of action accrued and, under a Kansas
statute, the actual service of process was necessary to toll the statute of
limitations.
In the principal case6 it would seem the court is correct in repudiating
the mechanistic "out-come determinative" test and re-affirming its allegiance to the basic idea of eliminating forum shopping. There was no evidence of a deliberate selection of forum in this case. 7 Moreover, it must be
noted that the process was in fact served in a manner specifically permitted
by Rule 4 (d) (1) of The Federal Rules of Civil Procedure.8 This decision
1. "Except as provided in this chapter, an executor or administrator shall not be held
to answer to an action by a creditor of the deceased which is not commenced within

2.
3.
4.
5.
6.
7.
8.

one year from the time of his giving bond for the performance of his trust, or to
such an action which is commenced within said year unless before the expiration
thereof the writ in such action has been served by delivery in hand upon such
executor or administrator or service thereof accepted by him or a notice stating the
name of the estate, the name and address of the creditor, the amount of the claim
and the court in which the action has been brought has been filed in the proper
registry of probate ....
MASS. ANN. LAws ch. 197, §9 (1958).
Hanna v. Plumer, 380 U.S. 460 (1965).
Ragan v. Merchants Transfer and Warehouse Co., 337 U.S. 530 (1949); Guaranty
Trust Co. v. York, 326 U.S. 99 (1945), construing and adapting Erie R.R. v. Tompkins, 304 U.S. 64 (1938).
Guaranty Trust Co. v. York, supra .n. 3.
Ragan v. Merchants Transfer and Wholesale Co., supra n. 3.
Hanna v. Plumer, supra n. 2.
Hanna v. Plumer, supra n. 2.
"Service shall be made as follows: (1) Upon an individual other than an infant or
an incompetent person, by delivering a copy of the summons and of the complaint to
him personally or by leaving copies thereof at his dwelling house or usual place of
abode with some person of suitable age and discretion then residing therein."
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squarely recognizes the fact that every procedural variation will result in
a different outcome. Mr. Chief Justice WAarren makes it clear that no plaintiff can bring suit in a U. S. District Court and then subsequently insist
on a right to file his later pleadings in accord with the time limits applicable
in state courts.9 Congress has authorized the Supreme Court of The United
States to promulgate procedural rules to be used in the U. S. District
Courts. 10 These rules are to be employed, even where contrary to state law,
in the absence of a showing that the plaintiff filed suit in the federal court
system intending to obtain some procedural advantage thereby.
SEARCY S. GARRISON, JR.

SALES-IMPLIED WARRANTY-REQUIREMENT OF
PRIVITY OF CONTRACT
A manufacturer sold defective carpeting to a retail dealer who subsequently sold it to. the plaintiff. In an action against the manufacturer for breach of
the implied warranty of merchantability, the court held that an ultimate
purchaser of defective carpeting may maintain his action directly against
the manufacturer for breach of its implied warranty of reasonable fitness,
since privity of contract between them is not necessary, and further, that
such action may be prosecuted even though the plaintiff's damages are

limited to the loss of value of the carpeting.'
"In the matter of implied warranties of merchantability and of fitness,
privity, usually in the sense of privity of contract, is required by most
courts." 2 But the courts throughout the country have shown a marked and

almost uniform tendency to discard the privity limitation and to hold the
manufacturer strictly accountable for the truthfulness of representations
made to the public and relied upon by the purchaser," and the vast majority of the authoritative commentators have applauded the trend and
approved the results.

4

At common law a manufacturer was not liable, in the absence of privity
of contract, to a user of his product who was injured by a defect in the
product.5 The first departure as to the privity requirement was in the food
cases where recoveries were sought on implied warranties for food pur9.
10.

Hanna v. Plumer, supra n. 2.
28 U.S.C. 2072 (1964).
1. Santor v. A. & M. Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305 (1965).
2. McCurdy, Warranty Privity in Sales of Goods, 1 HOUSTON L. REV. 215 (1964); see
Cooper v. R. J. Reynolds Tobacco Co., 158 F.Supp. 22 (D. Mass. 1957), a[f'd, 256
F.2d 464 (1st Cir. 1958) ; Ketterer v. Armour F, Co., 247 Fed. 921 (2d Cir. 1917).
3, Burr v. Sherwin Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954) ; Hamon v. Digliani, 148 Conn. 710, 174 A.2d 294 (1961).
4. Prosser, The Assault Upon the Citadel, 69 YALE L. J. 1099, 1124 (1960).
5. Winterbottom v. Wright, 10 NI. & W. 109, 152 Eng. Rep. 402 (Ex. 1842).

1965]

CASE NOTES

chased in original manufacturers' containers. 6 In a discussion of the court's
reason for not requiring privity of contract in the noteworthy case of Decker
8c Sons, Inc. v. Capp,- a leading commentator said, "[11n food products the
disregard of privity of contract is justified because the manufacturer places
the product in the channel of commerce for someone to consume it, relying
on the manufacturer for its suitability for human consumption .... ."s During the fifties the arbitrary character of the line drawn between different
kinds of products possessing equal capacity for harm led to a process of extension.!) Subsequently, there were a number of cases that reached the same
conclusion as to assorted products: automobiles, 0 tires, 1 ' airplanes, 12 and
power tools.' 5 Most of these exceptions involved personal injuries resulting
from the defective product. However, some of these cases allowed recovery
14
where there were no personal injuries.
The GA. CODE takes no position on the question of a manufacturer's direct
liability to consumer without privity of contract, but the trend elsewhere is
toward placing liability on the manufacturer.'- In some code jurisdictions,
however, the lack of privity is no defense to an action against a manufacturer.' 6
"The assault upon the citadel of privity," Judge Cardozo wrote in the
famous case of Ultramares Corp. v. Touche,17 "is proceeding in these days
apace.
The idea of requiring the purchaser to be in privity of contract
with the manufacturer before he will be entitled to adequate relief is "an
expensive, time consuming, and wasteful process, and it may be interrupted
by insolvency, lack of jurisdiction, disclaimers, or the statutes of limitation." i s In dispensing with the privity requirement, the courts and legislatures are carrying out a necessary function of bringing the law into harmony
with modern-day needs and concepts of justice.

J.
6.
7.

8.
9.

10.
11.
12.
13.
14.
15.
16.
17.
18.

HAROLD MIHIS

Blanton v. Cudahy Packing Co., 154 Fla. 872, 873, 19 So.2d 313, 314 (1944).
139 Tex. 609, 164 S.W.2d 834 (1942).
McCurdy, supra n. 2, at 217; see Decker & Sons, Inc. v. Capps, supra n. 7.
PROSSER, TORTS §97 p. 676 (3d ed. 1964).
Henningsen v. Bloomfield Motors, 32 N.J. 358, 161 A.2d 69 (1960); see Picker X-Ray

Corp. v. General Motors Corp., 185 A.2d 919 (Munic. Ct. App. D. C. 1962) ; Jarnot
v. Ford Motor Co., 191 Pa. Super. 422, 156 A.2d 568 (1959).
B. F. Goodrich v. Hammond. 269 F.2d 501 (10th Cir. 1959) ; Magee v. General Motors,
Co., 124 F. Supp. 606 (W.D. Pa. 1954) , a!r'd, 220 F.2d 270 (3d Cir. 1955) .
Ewing v. Lockheed Aircraft Corp., 202 F. Supp. 216 (D. Minn. 1962); Golberg v.
Kollsman Instrument Corp., 12 N.Y.2d 432, 191 N.E.2d 81, 240 N.Y.S.2d 592 (1963) .
Greenman v. Yuba Power Prods., Inc., 59 Cal.2d 57, 377 P.2d 897, 27 Cal. Rptr. 697
(1963).
McCurdy, supra n. 2, at 218; see Continental Copper & Steel Indus., Inc. v. E. C. "Red"
Cornelius, Inc., 104 So.2d 40 (Fla. App. 1958) ; Jarnot v. Ford Motor Co., supra n. 10.
Picker X-Ray Corp. v. General Motors Corp., supra n. 10.
McQuaide v. Bridgeport Brass Co., 190 F. Supp. 252 (D. Conn. 1960); Henningsen v.
Bloomfield Motors, Inc., supra n. 10.
255 N.Y. 170, 180, 174 N.E. 441, 445 (1931).
Prosser, supra n. 4, at 1124.
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SALES-IMPLIED WARRANTY-THE PRIVITY
REQUIREMENT REVIEWED
The plaintiff brought a diversity action against a parts manufacturer
and an assembler of wheelchairs for injuries sustained when the wheelchair
in question collapsed owing to a defective fork stem. The wheelchair had
been sold to a rental service which in turn had rented it to the plaintiff.
The complaint attempted to affix liability on the defendants upon two
theories: (1) negligence and (2) the breach of implied warranties of fitness
and merchantability. The latter were struck by the lower court on the
ground that there was no privity of contract between the plaintiff and the
defendants. Judgment was entered for the defendants, and the plaintiff
appealed. The Fifth Circuit Court of Appeals reversed this decision and
ruled that under the appropriate state law (Texas) a manufacturer or assembler of a defective product, unreasonably dangerous to the user, is subject
to strict liability to the user for an injury caused by the defect. This rule is
to be applied even though the product is not a food for human consumption, and there is neither proof of negligence, nor privity between the user
and the manufacturer or assembler.1
The historical trend of Texas law as to product liability has not been
as liberal as the far-reaching decision in the instant case would lead one
to believe. The "general rule" adopted by the American courts from the
landmark English case, of Winterbottorn v. Wright,2 upholding the nonliability of a manufacturer to a remote vendee, has yet to be, as Cardozo once
expressed it, literally swallowed up by the "exceptions. "' 3 This is particularly
true in Texas, and is evidenced by the fact, which the principal case points
out, that the Texas Supreme Court has not committed itself to a position
4
on the necessity for privity as a prerequisite to recovery in non-food cases.
However, the relaxation of the privity-of-contract requirement began in
the decision of Jacob E. Decker Rc Sons v. Capps.5 The Texas Supreme Court,
apparently for the first time, decided that privity of contract was not a prerequisite to liability in the case of a non-negligent manufacturer who processed and sold for human consumption contaminated food to a retailer.
In this action which alleged a breach of implied warranty, the court dispensed with the question of privity on the grounds that implied warranty
1.
2.

Putnam v. Erie City Mfg. Co., 338 F.2d 911 (5th Cir. 1964).
10 M. & W. 109, 152 Eng. Rep. 402 (Ex. 1842).

3.
4.
5.

MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916).
Putnam v. Erie City Mfg. Co., supra n. 1. at 912.
139 Tex. 609, 164 S.W.2d 828 (1942). The following is a list of some of the food cases
in Texas which have subsequently followed the Decker holding: Athens Canning Co.
v. Ballard, 365 S.W.2d 369 (Tex. Civ. App. 1963); Campbell Soup Co. v. Ryan, 328
S.W.2d 821 (Tex. Civ. App. 1959); Sweney v. Cain, 243 S.W.2d 874 (Tex. Civ. App.
1951); Amarillo Coca-Cola Bottling Co. v. Loudder, 207 S.W.2d 632 (Tex. Civ. App.
1947); Coca-Cola Bottling Co. v. Burgess, 195 S.W.2d 379 (Tex. Civ. App. 1946).
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arises from public policy rather than contract and took great care to point
out this distinction. 6
The second area in which the Texas requirement of privity has been held
inapplicable is exemplified by cases involving injury by "imminently" dangerous products. 7 Seigel v. Braniff Airways inc.s cites Section 395 of the

Restatement of Torts9 as the best summary of Texas law on this point. The
case of Ford Motor Co. v. Mathis'° represents an abandonment of privity in
line with McPherson and enunciates the principles set forth by the Restatement. In Mathis, the court held the assembler-manufacturer liable for
the negligence of its supplier although the defect could not have been discovered by the assembler-manufacturer through a reasonable inspection. The
Fifth Circuit Court of Appeals in its decision in Mathis found that the
proper application of Texas law required resort to the public policy argument-liability through operation of law for putting into the stream of commerce an unreasonably dangerous product. Much of this court's reasoning in
Mathis was used as a basis for its decision in the present case. This is evidenced by its statement, "Putnam's wheelchair with a defective fork stem
is like Mathis's automobile with a defective dimmer switch. Both might be
said to come within the imminently dangerous doctrine.""
Although both exceptions to the privity requirement represent an advancement toward the "abrogation of the anachronism;' ' 12 nevertheless, a
recent study reveals that "apparently the old rule of privity of contract is
3
still in effect in Texas."'
In comparison, the authorities list Georgia among the jurisdictions in
which the privity-of-contract doctrine in negligence litigation has been repudiated.' 4 But a different situation exists if the plaintiff wishes to plead
6.
7.

8.
9.

For a recent discussion on the history of warranty and the extent to which privity is
a requirement of warranty in the sale of goods, see McCurdy, Warranty Privity in
Sales of Goods, I HOUSTON L. REv. 201 (1964).
International Derrick & Equip. Co. v. Croix, 271 F.2d 216, (5th Cir.) , cert. denied,
354 U.S. 910 (1957); Standard Motor Co. v. Blood, 380 S.W.2d 651 (Tex. Civ. App.
1964); Dement v. Olin Mathieson Chem. Corp., 282 F.2d 76 (5th Cir. 1960); Roosth
& Genecov Prod. Co. v. White, 152 Tex. 619, 262 S.W.2d 99 (1953).
204 F.Supp. 861, 863 (S.D. N.Y. 1960).
"A manufacturer who fails to exercise reasonable care in the manufacture of a chattel which, unless carefully made, he should recognize as involving an unreasonable
risk of causing physical harm to those who use it for a purpose for which the manufacturer should expect it to be used and to those whom he should expect it to be

used and to those whom he should.expect to be endangered by its probable use, is
subject to liability for physical harm caused to them by its lawful use in a manner
10.

and for a purpose for which it is supplied."
(1965).

RESTATEMENT

(SECOND),

TORTS

§395

322 F.2d 267 (5th Cir. 1963).

11. 338 F.2d at 916.
12. Seigel v. Braniff Airways Inc., supra n. 8, at 865.
13.

Bateman, Products Liability, 27 TEx. B. J. 9, 41 (1964).

14.

Annot., 74 A.L.R.2d 1111, 1192 (1960). The following are a few of the Georgia decisions on this point: Griffith v. Chevrolet Motor Div., 105 Ga. App. 588, 125 S.E.2d
525 (1962), discussed in 15 MERCER L. REv. 128 (1963); G. Bernd Co. v. Rahn, 92
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a breach of implied warranties, and a privity of contract is lacking between
the plaintiff and the defendant. Until January 1, 1964, the laws of Georgia
extended the manufacturer's liability to the ultimate consumer or remote
vendee. 15 However, this provision was expressly repealed by the UNIFORM
COMMERCIAL CODE 1 as adopted in Georgia. Hence, the CODE re-established
the privity requirement in product-liability suits. However, two authorities1 7
have noted that under the GA. CODE,18 provision has been made whereby the
middle man may vouch in the manufacturer to defend the suit. Also the act
does extend a seller's warranty, expressed or implied, to any natural person
"who is in the family or household of his buyer or who is a guest in his
house if it is reasonable to expect that such person may use the goods."' 19
But beyond this, the comments to the UNIFORM COMMERCIAL CODE assert
that "the section is neutral and is not intended to enlarge or restrict the
developing case law .... 20
2
The law in the products liability field has evolved from the MacPherson '
decision where negligence principles were applied to sustain liability, to
Henningson v. Bloomfield Motors, Inc.22 where a breach of an implied warranty of merchantability was the basis for holding Chrysler liable for injuries caused by a defective automobile, to Santor v. A 8c M Karagheusian,
Inc.2 3 where strict liability was applied to hold the manufacturer of a rug

liable to a customer who purchased it from a retail dealer. There was no
personal injury, but the sole claim was for the price of the rug. We must
now wait and see how this recent trend of the law in the products liability
field will affect the decisions of the Supreme Court of Texas and Georgia
in future cases.
JOEL C. WILLIAMS, JR.
Ga. App. 713, 96 S.E.2d 185 (1956); Chrysler Corp. v. Rogers, 92 Ga. App. 109, 88
S.E.2d 318 (1955),

15.

discussed in 8 MERCER L. Rzv. 170, at 183 (1956) ; Washburn Stor-

age Co. v. General Motors Corp., 90 Ga. App. 380, 83 S.E.2d 26 (1954); J. C. Lewis
Motor Co. v. Williams, 85 Ga. App. 538, 69 S.E.2d 816 (1952).
GA. CODE ANN. §96-307 (1958 Rev.): "The manufacturer of any personal property
sold as new property, either directly or through wholesale or retail dealers or any
other person, shall warrant the following to the ultimate consumer, who however must
exercise caution when purchasing to detect defects, and, provided there is no express
covenant of warranty and no agreement to the contrary: (1) The article sold is
merchantable and reasonably suited to the use intended. (2) The manufacturer knows

of no latent defects undisclosed." Discussed in 9 MERCER L. REv. 116, at 118 (1957)
16.
17.

and 10 MERCER L. REV. 272 (1959).
GA. CODE ANN. §109A-10-103 (1962) ; discussed in 14 MERCER L. REV. 378, 383 (1963).
Kock, GEORGIA COMMERCIAL PRACTICE §2-6, at 65 (1964) ; White, Sales Warranties

18.
19.
20.

GA. CODE ANN. §109A-2-607 (1962).
GA. CODE ANN. §109A-2-318 (1962).
UNIFORM COMMERCIAL CODE §2-318, comment 3 (Official ed. 1962).

21.
22.
23.

Supra n. 3.
32 N.J. 358, 161 A.2d 69 (1960).
43 N.J. 52, 207 A.2d 305 (1965).

under Georgia's Uniform Commercial Code, 1 GA. S. B. J. 191, at 195 (1965) .
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THE LEGAL PROFESSION-ETHICS-CANONS 5 AND 20
GIVEN MORE STRINGENT INTERPRETATION
The defendant had been tried and convicted of first degree murder for
the fatal beating of his wife. On appeal to the Supreme Court of New Jersey,
the defendant alleged a number of trial errors as grounds for reversal.
Particularly, the defendant argued that he was denied a fair trial by an impartial jury in consequence of jurors' having read pre-trial newspaper stories
detailing the crime with which he was charged. Held, affirmed.1
In reaching this decision, the court gives Canons 52 and 203 of the Canons
of Professional Ethics a more stringent meaning. In the words of the court:
We interpret these canons particularly Canon 20, to ban statements
to news media by prosecutors, assistant prosecutors, and their lawyer staff members, as to alleged confessions or inculpatory adsmissions by the accused, or to the effect that the case is "open and
shut" against the defendant, and the like, or with reference to
the defendant's prior criminal record .... The ban on statements
by the prosecutor and his aids applies as well to defense counse l. .. .4
In the instant case, as in other cases involving the problem of an impartial
trial's having been threatened by pressures and influences of the news media, 5
the courts have gone to some length in an effort to stress the vital necessity
of a free press while at the same time continuing to search for a solution
which will protect the defendant from trial by newspaper rather than by
jury.6 The problem has become even more acute in recent years, with the
modernization of the communication systems, 7 and if allowed to remain
unchecked will degenerate the history of jurisprudence.
1. State v. Van DUyne, 43 N.J. 369, 204 A.2d 841 (1965).
2. A.B.A. CANONS OF PROFESSIONAL ETHICS, Canon 5. "It is the right of the lawyer to
undertake the defense of a person accused of a crime, regardless of his personal opinion
as to the guilt of the accused; otherwise innocent persons, victims only of suspicious
circumstances, might be denied proper defense. Having undertaken such defense, the
lawyer is bound, by all fair and honorable means, to present every defense that the law
of the land permits, to the end that no person may be deprived of life or liberty, but
by due process of law.
"The primary duty of a lawyer engaged in public prosecution is not to convict, but
to see that justice is done. The suppression of facts or the secreting of witnesses capable of establishing the innocence of the accused is highly reprehensible."
3. A.B.A. CANONS OF PROFESSIONAL ETHICS, Canon 20. "Newspaper publications by a law-

4.
5.
6.
7.

yer as to pending or anticipated litigation may interfere with a fair trial in the courts
and otherwise prejudice the due administration of justice. Generally they are to be
condemned. If the extreme circumstances of a particular case justify a statement to the
public, it is unprofessional to make it anonymously. An ex parte reference to the facts
should not go beyond quotation from the records and papers on file in the court; but
even in extreme cases it is better to avoid any ex parte statements."
43 N.J. at
, 204 A.2d at 852.
Rideau v. State, 373 U.S. 723 (1963) ; Irwin v. Dowd, 366 U.S. 717 (1961) ; Craig v.
Harney, 331 U.S. 367 (1947); Sandrelli v. Commonwealth, 342 Mass. 129, 172 N.E.2d
449 (1961) ; Commonwealth v. Geagan, 339 Mass. 487, 159 N.E.2d 870 (1959).
Irwin v. Dowd, supra n. 5.
Barnes, A Changing View Toward Trial By Newspaper, 16 OKrLA. L. REV.337 (1963).
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An answer to this perplexity must be found. The guarantees of a free
press and fair trial are certainly not irreconcilable. Canons of ethics establish a safe guide for professional conduct through which our judicial process
must function.8
Through recognition and subscription to the more stringent meaning
given Canon 5 and Canon 20 in the instant case this problem of freedom
of the press and the right to a fair trial will not be solved, but the two will
certainly become more compatible.
J. EUGENE BECKHAM, JR.

THE LEGAL PROFESSION-UNAUTHORIZED PRACTICE
OF LAW-FORMATION OF CORPORATIONS
In 1963, the Florida Bar Association filed a petition alleging that the
respondent had been holding himself out as a specialist in forming corporations and handling all the details involved, it was found that the respondent, while an accountant, had never been a member of the bar nor had he
received any legal education. The Supreme Court of Florida considered his
acts violative of the Florida Bar Integration Rule' and permanently enjoined him from forming corporations for others.2 The injunction included
the preparation of any necessary documents and the giving of advice in regard thereto.
In reaching the above decision, the Florida court was confronted with the
necessity of defining the practice of law. This problem was resolved by referring to an earlier decision 3 of the court, which said;
It is generally understood that the performance of services in
representing another before the courts is the practice of law. But
the practice of law also includes the giving of legal advice and
counsel to others as to their rights and obligations under the law
and the preparation of legal instruments, including contracts, by
which legal rights are either obtained, secured or given away,
although such matters may not then or ever be the subject of proceedings in a court.
We think that in determining whether the giving of advice and
counsel and the performance of services in legal matters for compensation constitutes the practice of law it is safe to follow the
rule that if the giving of such advice and performances of such
services affect important rights of a person under the law, and if
8. In re Krasner, 32 Ill. 2d 121, 204 N.E.2d 10 (1965).
1.

31 FLA. STAT. ANN., STATE BAR RULES, ART. 11 (1956).

2.
3.

Florida Bar v. Town, 174 So. 2d 395 (Fla. 1965).
State ex rel. Florida Bar v. Sperry, 140 So. 2d 589 (Fla. 1962).
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the reasonable protection of the rights and property of those advised and served requires that the persons giving such advice
possess legal skill and knowledge of the law greater than that possessed by the average citizen, then the giving of such advice and
the performance of such services by one
for another as a course of
4
conduct constitutes the practice of law.

The court noted that corporate charters and by-laws are important contractual documents affecting the rights and obligations of others. Therefore
it reasoned that the act of one person drawing a corporate charter and re5
lated documents for another constituted the practice of law in Florida.
Today, with many encroachments being made into the legal profession, 6
the general view is that the practice of law can in no way be limited to
mere preparation and litigation of cases. The majority of definitions include the giving of legal advice on a large variety of subjects, the preparation and execution of legal instruments in various fields, and, in general
any act which affects or determines the legal rights and obligations of an7
other person.
The State of Georgia regulates its definition through a statute,8 which
was originally enacted in 1931, 9 and amended in 1937. The leading case on
this subject, Boykin v. Hopkins,10 noted that even before 1931 the laws and

customs of the Georgia courts considered that any act by one for another, requiring the use of any degree of legal knowledge or skill, constituted the
practice of law.
The Florida Supreme Court's decision, in the principal case noted, sets
no new precedent. However, its decision is noteworthy, in that it serves to
remind the legal profession of the constant attempts on the behalf of lay4.

5.

Id. at 591.

Florida Bar v. Town, supra, n. 2. The general view that the relation between a corporation and its stockholders is one of contract in which the charter, articles of incorporation, by-laws, provisions of the stock certificate, and pertinent statutes are embodied, began as early as 1819 when the Dartmouth College case, 17 U.S. (4 Wheat.)
518 (1819) held that the charter of a private corporation was a contract. Marion
Mortgage Co. v. State, 107 Fla. 472, 145 So. 222 (1932). See also Henry v. Markesan
State Bank, 68 F.2d 554 (8th Cir. 1934) ; Morris v. American Public Utility Co., 14
Del. Ch. 136, 122 Atl. 696 (1923); St. Georges Orthodox Church v. Ghize, 258 Mass.
74, 154 N.E. 839 (1920) ; Millspaugh v. Cassidy, 191 App. Div. 221, 181 N.Y. Supp. 276
(1920); Overland Automobile Co. v. Cleveland, 250 S.W. 453 (Tex. Civ. App. 1923).
6. People ex rel. Chicago Bar Association v. Chicago Motor Club, 326 Ill. 50, 199 N.E. 1
(1935) (collection agencies) ; Grand Rapids Bar Association v. Denkema, 290 Mich. 56,
287 N.W. 377 (1939) (wills); Clark v. Reardon, 231 Mo. App. 666, 104 S.W.2d 407
(1937) (assignments) ; Judd v. City Trusts and Savings Bank, 133 Ohio St. 81, 12
N.E.2d 288 (1937) (trusts) ; State ex rel. Daniels v. Wells, 191 S.C. 468, 5 S.E.2d 181
(1939) (insurance).
7. Beck v. State, 225 Ala. 324, 142 So. 832 (1932); State ex rel. Florida Bar v. Sperry
supra, n. 3; People ex rel. Chicago Bar Association v. Goodman, 36 Ill. 346, 8 N.E.2d
941 (1937) Cain v. Merchants National Bank and Trust Co., 66 N.D. 746, 268 N.W.
719 (1934); Re Duncan, 83 S.C. 186, 65 S.E. 210 (1903).
8. GA. ConE ANN. §9-401 (Supp. 1963).
9. GA. LAws, 1931, p. 191.
10. 174 Ga. 511, 162 S.E. 796 (1931).
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men to perform legal services. Such acts, if allowed to continue, could not
only jeopardize the rights of the public but devastate legal jurisprudence.
WILLIAM B. SHEARER, JR.

TORTS-NEGLIGENCE-CAUSE OF ACTION BY INFANT
FOR PRENATAL INJURIES
Plaintiff, an infant, brought an action for damages predicated on the
defendant's alleged lack of care and supervision over the plaintiff's mentally
deficient mother while confined in a state mental institution. It was alleged
that because of such negligence the mother was sexually assaulted thereby causing the infant to be born out of wedlock. The infant pleaded that
she was thus deprived of property rights, deprived of a normal childhood
and home life, deprived of proper parental care, support and rearing, and
caused to bear the stigma of illegitimacy. On defendant's motion to dismiss the infant's cause of action the court held that the infant had a
cause of action against the state for damages though the tort occurred at
conception.'
Prior to 1946, nearly all of the decisions denied recovery to a child who
had received prenatal injuries.2 Dietrich v. Northampton,3 cited as the leading case for denying recovery for prenatal injuries, based its decision upon
two points: (1) no precedent existed for the allowance of such an action;
and (2) the unborn child was a part of its mother at the time of the injury, and any damage to it, which was not too remote to be recovered for
at all, was recoverable by the mother. The Restatement of Torts takes the
view that a person who negligently causes harm to an unborn child is not
liable to the child for the harm, but no position is taken as to whether there
is liability when it is injured intentionally or recklessly while in its unborn
state.4 Following are some of the other reasons for denying recovery: (1)
stare decisis,5 (2) it would be mere speculation to hold that prenatal injury
was the cause of the condition or death of the child, 6 (3) the unborn child
is a part of its mother with no duty owed to it, 7 and (4) the action if maintainable would permit an infant to maintain an action against its own mother
for injuries occasioned by the negligence of the mother while pregnant with
it.8 A majority of the jurisdictions now allow a child born alive and injured
1. Williams v. State, 260 N.Y.S.2d 953 (N.Y. Ct. Cl. 1965).
2.

PROSSFR, TORTs 354 (3d ed. 1964) .

3.

138 Mass. 14 (1884).

4.

RESTATEMENT, TORTS §869

5.
6.
7.
8.

Smith v. Luckhardt, 299 Il1. App. 100, 19 N.E.2d 446 (1939).
Stanford v. St. Louis-San Francisco Ry., 214 Ala. 611, 108 So. 566 (1926).
Magnolia Coca Cola Bottling Co. v. Jordan, 124 Tex. 347, 78 S.W.2d 944 (1935).
Allaire v. St. Luke's, 184 Ill. 359, 56 N.E. 638 (1900).

(1939).
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while en ventre sa mere, in the mother's womb, to maintain an action. 9 The
majority rule has evolved from the case of Bonbrest v. Kotz'0 which held
that, if the injury occurred while the child was viable" and the child survived, it could maintain an action. Generally a child is said to be viable
from the twenty-eighth week to term. 12 A Georgia decision, not treating
viability as a crucial issue followed shortly after Bonbrest and held that a
13
child who was injured while en ventre sa mere could maintain an action.
Hence, a child was authorized to sue for injuries it sustained while in its
mother's womb, provided it was quick.' Quickness has been held to be a
question of fact for the jury."5 In 1956, the Supreme Court of Georgia held
that if a child born after an injury sustained at any period of its prenatal
life can prove the effect on it of a tort, it would have a right to recover.'9
The facts of that case indicated that the child received the injury sometime
during the sixth week of pregnancy. The reasoning behind the holding is
that, in general, a child is to be considered as in being, from the time of
its conception so long as it will be to the benefit of such child to be so con17
sidered.
Notice should be taken that the decision in the instant case is that of a
trial court.' 8 Only the question of the claimant's pleading has been decided.
If the plaintiff prevails upon trial of this case, it is the opinion of this writer
that on appeal the decision will be reversed. The rationale of the trial
court is faulty in suggesting that the alleged tort occurred at conception.
The development of a new individual does not begin until the female egg
cell has been invaded by the male cell. 19 The exact time of conception cannot be fixed. It would seem that up until the point of conception there has
been no person who could be the recipient of any damage. It was suggested,
in a somewhat analogous situation, that relief to such unfortunate individuals as the infant-plaintiff in this case should be provided by the legis20
lature rather than the courts.
F.

MARION CUMMINGS

9.

Del Tufo, Prenatal Torts: Action for Wrongful Death, 15 RUTGERS L. REV. 61, 62

10.
11.

65 F. Supp. 138 (D.D.C. 1946).
SCHMnir, AT[ORNEY'S DICTIONARY OF MFDICINE WORD FINDER 870 (1965 ed.) "Viability-With regard to fetus or newborn, the ability to survive outside of the uterus,
depending on the state of development or age."
JOHNSON, LF-As, SCHROEDER, SCOTT & SUNSHINE, MEDICAL FACTS FOR LAWYERS 48 (1957).
Tucker v. Howard L. Carmichael & Sons, Inc., 208 Ga. 201, 65 S.E.2d 909 (1951).
SCHMIDT, op. cit. supra n. 11, at 667. "Quickening-The first movements of the growing child in the uterus that are felt by the mother. They Usually occur between the
sixteenth and twentieth week of pregnancy."
Porter v. Lassiter, 91 Ga. App. 712, 87 S.E.2d 100 (1955).
Hornbuckle v. Plantation Pipe Line Co., 212 Ga. 504, 93 S.E.2d 727 (1956), noted 19
GA. B. J. 87 (1956).
Morrow v. Scott, 7 Ga. 535 (1849) .
29A N.Y. CONSOL. LAWS §9 (McKinney 1963).
SCHMIDT, op. cit. supra n. 11, at 299.
Zepeda v. Zepeda, 41 111. 2d 240, 190 N.E.2d 849 (1963).

(1960).

12.
13.
14.

15.
16.
17.
18.
19.

20.
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TORTS-CAUSATION-NEGLIGENTLY STOPPED OR
PARKED VEHICLE
The plaintiff Harris, a deputy sheriff, was riding a motorcycle on an 18foot city street, at a speed of 30 miles per hour, when he observed the defendant's dump truck measuring 8x15x7 feet, stopped in such a manner as to
block the right half of the roadway. The plaintiff approached to within 150
feet of the stopped truck' at which point he met an automobile driven by
the second defendant Darity proceeding in the opposite direction at the il2
legal speed of 75 miles per hour. The plaintiff immediately made a U-turn
in the street for the purpose of giving chase to Darity, and had just completed his turn into the south-bound lane when an automobile operated
by the third defendant Smith, who was racing with Darity and also proceeding in the same direction at approximately 75 miles per hour, collided
with the motorcycle and inflicted serious injuries upon the plaintiff. Negligence was charged against the first defendant Hollingsworth, the truck
driver, in (1) stopping his truck in such manner as to block the entire
right lane of the road since there was ample room to pull off onto a 6-foot
shoulder, (2) failing to put out warning devices, (3) so stopping the truck
as to obstruct the vision of motorists, and (4) failing to anticipate that
the defendants Darity and Smith would violate traffic regulations. Demurrers of the defendant Hollingsworth were overruled and the exception was
to this judgment. On appeal, held, reversed.3 The allegations in this petition did not show any causal connection between the stopping of the
truck and the plaintiff's injuries. The negligence alleged against Hollingsworth was too remote to be the basis of a recovery.
The approach of the Georgia courts to the question of negligently
parked or stopped vehicles as a concurring proximate cause has undergone
a complete reversal during the past thirty years. In 1936, a petition alleged
that the Georgia Power Company was negligent in the following particulars:
parking its bus in front of a school in violation of a city ordinance, parking
said bus within ten feet of a fire hydrant and within twenty feet of an intersection in violation of city ordinances, and parking said bus in such a way
as to block the vision of any person attempting to cross at the intersection.
1. It should be noted that the plaintiff alleged that the truck was "stopped" and not
"parked." GA. CODE ANN. §68-1504 (8) (e) (1957 Rev.) provides: "PARK. When prohibited means the standing of a vehicle, whether occupied or not, otherwise than temporarily for the purpose of and while actually engaged in loading or unloading." In
reality defendant was driving a maintenance truck of the City of Macon engaged in
street repairs. For tactical reasons the plaintiff refrained from alleging the ownership,
nature or reason for the stopping of said truck.
2. Macon, Ga., Ordinance §23-42, February 5, 1957 provides in part: "The operator of a
vehicle shall not reverse the direction in which said vehicle is proceeding by making a
turn, commonly known in traffic parlance as a U-turn, upon any street of the city,
whether at or between intersections."
3. Hollingsworth v. Harris, 112 Ga. App. 290, 145 S.E.2d 52 (1965).
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The plaintiff's child had been struck down by an illegally speeding car just
as she stepped from behind the illegally parked bus. The Court of Appeals
held, in sustaining the general demurrer of the power company, that the
negligence of the company was not the proximate cause of the injury sustained, but that the sole proximate cause was the negligence of the speeding
driver. 4 In 1940, relying on their decision in the Cain case, supra, the Court
of Appeals held in Pullen v. Georgia Stages, Inc.5 that the negligence of
the driver of an automobile, which struck and injured plaintiff's minor
child just as the child stepped from behind a negligently parked bus, was the
sole proximate cause of the injury. In 1943 Mrs. Virginia Williams sued
Thomas Grier and the Columbia Baking Company for injuries she received
in a collision at an intersection in the City of Swainsboro. She alleged that
the baking company was negligent in parking a large truck within the intersection in violation of a city ordinance and so as to obscure the vision of
drivers approaching said intersection, and that 'Grier was negligent in violating the lawful speed limit. In ruling on the general demurrer of the
baking company, the Court of Appeals held that it should be sustained. 6 "The
facts of the instant case are almost identical with and are controlled by the
principles of law announced in Cain v. Georgia Power Company . . . and
7
Pullen v. Georgia Stages, Inc....
Thus it would seem clear that, up to this point and under such circumstances the law of Georgia absolved the owner of the parked vehicle of
liability on the theory that his negligence was not the proximate cause
of the collision, and that the independent, illegal act of the third person
intervening and producing the injury, and without which it would not have
happened, should be regarded as the proximate or producing cause, excusing
the other defendant, though he may have been negligent as to other parties
having a different relationship.s However, the Supreme Court of Georgia
granted certiorari in the Williams case, supra, and there it held, after an
exhaustive review of authorities, that the petition stated a cause of action
against the Columbia Baking Company as a result of their negligence in
parking the truck in violation of a city ordinance, and this was true notwithstanding that the co-defendant may have violated the law as to rate of
speed at the intersection. 9 Presiding Justice Bell, speaking for a full bench,
stated: "We may say further that the decision of the Court of Appeals appears to have been predicated mainly on the rulings in Cain v. Georgia
Power Company . . . and Pullen v. Georgia Stages, Inc...
4. Gain v. Georgia Power Co., 53 Ga. App. 483, 186 S.E. 229 (1936).
5.
6.

62 Ga. App. 592, 9 S.E.2d 104 (1940) .
Grier v. Williams, 68 Ga. App. 863, 24 S.E.2d 509 (1943).

8.
9.

Gallahar v. George A. Rheman Co., 50 F. Supp. 655 (5th Cir. 1943).
Williams v. Grier, 196 Ga. 327, 26 S.E.2d 698 (1943).

7. Id. at 868, 24 S.E.2d at 512.
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we are unable to approve either of these precedents as related to proximate
cause."' 10 Obviously this ruling constituted a complete reversal of the Georgia law in regard to the liablity of one parking or stopping in violation of a
city ordinance or state statute. Now his position was no longer insulated
by the passive nature of his negligence or by the intervening criminal act
of a third party.
Since it was handed down, the Williams decision has constituted the law
of Georgia. In the case of Pittman v. Staples," defendant had stopped its
truck in broad daylight in violation of the 12-foot statute.' 2 Plaintiff was a
passenger in a car approaching from the rear. Due to an "optical illusion"
plaintiff's host thought the truck was moving and drove into the rear of said
truck. The Court of Appeals held that simply because the host's conduct
constituted a violation of public law, it was not of such nature as to relieve
the defendant truck driver of the consequences of his unlawful act in leaving the truck within 12 feet of the center line.' 3 "It clearly appears from
the petition that the negligence of the host driver was such as should have
been reasonably anticipated by the defendants."' 14
In Washington v. Kemp, 15 the defendant Washington had stopped his car
on a state highway completely blocking the right side of the road. The plaintiff stopped immediately behind defendant. A car driven by the co-defendant Hays and travelling at 85 miles-per-hour crashed into the rear of the
plaintiff's car. It was held by the Supreme Court overruling the demurrers
of Washington, that the stopping by Washington within 12 feet of the
center line was a violation of the Georgia law 16 and although it was passive
as to the plaintiff, this did not entitle Washington to the presumption that
others would obey the law.17
A French's Ice Cream Co. truck was stopped approximately four feet from
the curb and was serving children gathered about the truck. From the rear
came a speeding automobile which struck and killed the plaintiff's child.
The trial court overruled the general demurrer of the ice cream company
and on appeal this ruling was sustained.' s The allegations of the plaintiff's
petition, which showed that the French's truck was parked at least four
10. Id. at 339, 26 S.E.2d at 706.
11. 95 Ga. App. 187, 97 S.E.2d 630 (1957).

.

12.

GA. CODE ANN. §68-1670(15)

13.

"It is likewise, for the purpose of analysis of the factual situation described in the
situation accepted that the host driver failed to observe the requirements of Code

14.
15.
16.
17.
18.

(1957 Rev.)

(Ann. Supp.)
68-1670 (15) that he keep a lookout ahead of his automobile while
operating it upon the public thoroughfare." Pittman v. Staples, supra n. II at 191,
97 S.E.2d at 634.
Id. at 191-92, 97 S.E.2d at 634.
97 Ga App. 235, 102 S.E.2d 910 (1958).
Supra n. 12.
"One who is himself obeying the law is not required to foresee that others will violate
it." Reid v. Raper, 86 Ga. App. 277, 279, 71 S.E.2d 735, 736 (1952).
Landers v. French's Ice Cream Co., 98 Ga. App. 317, 106 S.E.2d 325 (1958).
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feet from the curb in violation of a valid city ordinance, without more.
presented a jury question as to whether the alleged negligence of these
defendants was a concurring proximate cause of the plaintiff's injury. Chief
Judge Felton concurred specially as to the judgment against the French's
company in that the ordinance prohibiting parking over four feet from the
curb was passed to avoid collisions and injuries resulting from too narrow
a passage space in the street. The driver of the truck was charged with anticipating such injuries, and the fact that he did not anticipate the particular way in which they might occur was immaterial in so far as liability
was concerned.19
In 1964, a Miss Georgia Dairies truck was parked across the street from
a residence on the Austell Highway but within twelve feet of the center
line. Two children came to the truck to make purchases and, after having
made such, one of the children stepped from behind the illegally parked
truck and was struck by an automobile traveling at an illegal rate of speed.
The Court of Appeals held in overruling the general demurrer of Miss
Georgia Dairies that the petition against the company clearly showed a duty
owed the plaintiff, a violation of that duty by the illegal parking, and resuiting damage. 20 The court stated that this decision was controlled by
Landers v. French's Ice Cream Co., supra.
Such was the state of the law when Hollingsworth v. Harris reached the
Court of Appeals. Superficially, it would appear that the defendant Hollingsworth owed a duty to Officer Harris, that this duty had been breached by
stopping the truck under the circumstances alleged, and that injury had resulted therefrom. Such general averments of negligence are generally sufficient as against a general demurrer. 21 But in this case there was one essential element conspiciously absent-there was no allegation that such
stopping violated any state law or city ordinance. Therefore, construing the
pleading most strongly against the pleader, it must be concluded that such
stopping was lawful in every respect. However, it has been stated that a
plaintiff may rely upon an act or omission as constituting negligence as a
matter of fact under the circumstances, or upon the violation of a statute
or ordinance as amounting to negligence per se or as a matter of law. Also,
19.

20.
21.

In summarizing their holding, the majority stated: "If the Williams automobile and
the Honea automobile had not been racing, and of course if the French's Ice Cream
Company truck had not been illegally parked, the Landers' child would not have been
injured. His injuries are due to the alleged negligence of the defendants, for had the
French's truck not been illegally parked, and had the other defendants not seen fit to
invite a race or accept an invitation to race, as the ase may be, no injuries would have
occurred." Id. at 323, 106 S.E.2d at 329.
Kendrick v. Miss Georgia Dairies, Inc., 109 Ga. App. 187, 135 S.E.2d 508 (1964) .
Atlantic Co. v. Jones, 86 Ga. App. 815, 71 S.E.2d 824 (1952); Milton v. Mitchell
County Elec. Ass'n, 64 Ga. App. 63, 65, 12 S.E.2d 367, 369 (1940) .
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the facts may be so pleaded as to show negligence of both classes in the same
22
action.
Thus the question ultimately presented was whether under the circumstances alleged, the defendant Hollingsworth was guilty of negligence in
fact which was a concurring proximate cause of the plaintiff's injury. In a
concise, well-reasoned opinion Judge Deen points out that in the absence
of any allegation that the truck was parked in the roadway, or that it had
been stopped for any appreciable length of time, it must be inferred that the
stop was only momentary. Therefore the situation presented was that of a
lawful stopping for a short time; and this exact situation would have existed
whether the truck was stopped or moving at a slow rate of speed. 23 In
either event, the plaintiff's vision would have been blocked until he moved
to a position in the center of the street. It therefore follows that even if
this defendant were negligent, such negligence was not a producing and effective cause of injury to the plaintiff.
This decision is not inconsistent with previous Georgia holdings. Every
case of this character must stand largely upon its own facts. This ruling
shows a careful analysis of the facts presented in the light of appropriate
legal principles. It is heartily indorsed by this writer.
A.

MARTIN KENT

22. Donaldson v. Great Atlantic & Pacific Tea Co., 186 Ga. 870, 199 S.E. 213 (1938);
Thompson v. Powell, 60 Ga. App. 796, 5 S.E.2d 260 (1939) ; Pollard v. Savage, 55 Ga.
App. 470, 190 S.E. 423 (1936).
23. In the case of Bozeman v. Blue's Truck Line Inc., 62 Ga. App. 7, 7 S.E.2d 415 (1940)

the court states: "The defendant strongly urges that there is little or no difference between the situation created by a parked truck and one created by a truck moving at a
slow rate, say two or three miles per hour. We realize the force of this argument. We
know that there is little practical difference. There is, however, a great legal difference. A slowly moving vehicle could be a concurrent cause of an injury, and still its
operator might not be liable in damages therefor, because as a matter of fact and
law he was not negligent as to the party injured, having a common law and statutory
right to do exactly what he was doing." Id. at 11, 7 S.E.2d at 415.

