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INTRODUCTION

What is an arrest? At what time does one take place? When is a warrant
of arrest necessary in order to effectuate an arrest? What is the difference

in the authority of a private individual and a police officer in making an
arrest? These questions deal with the life and liberty of every citizen in our
society; they are present in practically every criminal case an attorney will
handle; yet, the layman's, and often times the practicing attorney's, knowl-
edge in this field is surprisingly limited. With this in mind, this article has
been prepared in the hope that it might better inform the reader of the
law and problems in this very important field.

WHAT CONSTITUTES AN ARREST

In criminal procedure, an arrest is the taking of a person into the custody
and control of the law in order that he may be held to answer for, or be
prevented from committing, a criminal offense.' Specifically, there must be
a detention of the person arrested 2 or his voluntary submission to custody3

and the restraint must be with the intent to arrest, under real or pretended

authority.
4

In determining whether a technical arrest has taken place, there is sel-
dom any question as to the intent of the one attempting the arrest, and the
important element is the restraint of the arrestee. A manual touching of the
body is not necessary when the subject of the arrest voluntarily submits to

detention,5 or is otherwise actually subjected to restraint. 6 Where, however,
the person resists arrest, some manual touching of the body is necessary to
consummate the arrest.7 The touching of the body of the arrestee, although
not resulting in his restraint for even a minute, is sufficient for constructive
detention, 8 and, therefore, for the consummation of the arrest.

*Third year student, Walter F. George School of Law, Mercer University.
1. 6 C. J. S. Arrest §1 (1937).
2. Jenkins v. United States, 161 F.2d 99 (10th Cir. 1947); State v. Williams, 237 S.C.

252, 116 S.E.2d 858 (1960).
3. State v. Martin, 357 Mo. 368, 208 S.W.2d 203 (1948).
4. Supra n. 1.
5. Johnson v. Norfolk &c W. Ry., 82 W. Va. 692, 97 S.E. 189, 6 A.L.R. 1469 (1918).
6. Ibid.
7. Wright v. Auto Gasoline Co., 250 S.W. 368 (Mo. 1923).
8. State ex rel. Sadler v. District Court of Eighth Judicial Dist., 70 Mont. 378, 225 Pac.

1000 (1924).
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ARREST UNDER WARRANT

The general rule is that the law requires a warrant of arrest in order to
render an arrest legal. It, therefore, becomes necessary to briefly examine
the elements of a warrant of arrest and how the warrant may be used.

A warrant of arrest is a legal process issued by competent authority di-
recting the arrest of a person or persons upon grounds stated therein.9 The
authority and power to issue a warrant for the arrest of pesons must be ex-
pressly conferred by law. No public official, judicial or otherwise, has arbi-
trary power to issue a warrant of arrest, and none has the power to issue
the warrant by virtue of his office alone. 10 Warrants will be issued by au-
thorized officials only upon probable cause, i.e., a reasonable ground of
suspicion, supported by circumstances sufficiently strong in themselves to
warrant a cautious man in the belief that the party is guilty of the offense
of which he is charged." The complainant must have stated under oath
sufficient facts to show that the accused is probably guilty, not just possibly
guilty. 12 Apart from any special provisions, it is generally held that a war-
rant is insufficient and void if, on its face, it fails to state sufficient facts
to constitute an offense' 3 or fails to identify the person to be arrested by
its terms. 14

When an officer makes an arrest solely under the authority of a warrant,
it is clear that it is necessary for him to have the warrant with him at the
time of the arrest. 15 Where the warrant is at the officer's home 10 or in the
hands of another officer who is not at the scene of the arrest,17 the arrest
is unlawful and the arresting officer might be liable to the arrestee in a civil
action for damages.' s

9. Kinsey v. Kinsey, 143 W. Va. 574, 103 S.E.2d 409 (1958); See ALI, CODE OF CRIMINAL
PROCEDURE §21 (official draft with commentaries, 1930): Form and Contents of War-
rant
(a) be in writing and in the name of the state;
(b) set forth substantially the nature of the offense;
(c) command that the person against whom the complaint was made be arrested and

brought before the magistrate issuing the warrant or, if he is absent or unable to
act, before the nearest or most accessible magistrate in the same county;

(d) specify the name of the person to be arrested or, if his name is unknown to the
magistrate, shall designate such person by any name or description by which he
can be identified with reasonable certainty;

(e) state the date when issued and the municipality or county where issued; and
(f) be signed by the magistrate with the title of his office.

10. 1 ALEXANDRA, ARREST 395 (1950).
11. Stacey v. Emery, 97 U. S. 642, 645 (1878).
12. MACHEN, ARREST 15 (1950).
13. Schwartz v. Dutro, 298 S.W. 769 (Mo. 1927); Moser v. Fulk, 237 N.C. 302, 74 S.E.2d

729 (1953) ; Smith v. Clark, 37 Utah 116, 106 Pac. 653 (1940) (offense of detaining
property) ; Hartford v. Davis, 107 W. Va. 693, 105 S.E. 141 (1929) .

14. Blocker v. Clark, 126 Ga. 484, 54 S.E. 1022 (1906) ; 4 C. J. S. Arrest §4 (1937).
15. Giddens v. State, 154 Ga. 54, 113 S.E. 386 (1922) .
16. Adams v. State, 121 Ga. 163, 48 S.E. 910 (1904).
17. Giddens v. State, supra n. 15; Alexandra v. Lindsey, 230 N. C. 663, 668, 55 S.E.2d 470,

474 (1949).
18. Ibid.
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Although the law is uniform in requiring the arresting officer to have
possession of the warrant at the time of the arrest, there seems to be a cer-
tain degree of confusion as to whether or not the arresting officer is re-
quired to show or read the warrant to the person before the arrest. 19 Posses-
sion and display of the warrant are, therefore, treated as separate problems.
Some cases hold that the arresting officer must display the warrant if re-
quested to do so, 20 and if he fails to do so, resistance on the part of the
arrestee will be justified. Other cases make a distinction between known of-
ficers and those officers whose status is not known to the arrestee 21 and hold
that only the latter must show the warrant, if it is requested, to justify the
arrest. This distinction appears to be difficult to justify. Perhaps the best
rule is to require the warrant to be displayed except under rare instances
where the circumstances would make such presentation dangerous to the
officer or aid in the escape of the arrestee.

ARREST WITHOUT WARRANT

Ordinarily an arrest should not be made without a warrant, and, subject
to well-defined exceptions, an arrest without a warrant is deemed unlawful.22

In allowing certain arrests without the necessity of a warrant, the law takes
into consideration the seriousness of the crime, felony or misdemeanor, and
the status of the party attempting the arrest, private citizen or police officer.

FELONY-OFFICER OF THE LAW PERFORMING THE ARREST

At common law, peace officers were authorized to arrest felons and per-
sons reasonably suspected of being felons without a warrant.21 This is to say
that a peace officer had authority not only to arrest all persons guilty of

felonies in his presence, but also all persons whom he had probable cause
to believe to be guilty of a felony committed at some prior time.2 4 The rule

often stated is that the officer may make an arrest without a warrant when
he believes, on reasonable grounds, that the person to be arrested has com-
mitted or is committing a felony.2 5 Important here is the fact that the police
officer has reasonable grounds to believe (1) that a felony has been com-
mitted26 and (2) that the arrestee is the guilty party.2 7 The fact that a felony

19. Annot., 40 A.L.R. 62 (1926).
20. Jones v. State, 114 Ga. 74, 39 S.E. 861 (1901) ; Snelling v. State, 87 Ga. 50, 13 S.E. 154

(1891) ; Davis v. State, 79 Ga. 767, 4 S.E. 318 (1887).
21. Robinson v. State, 93 Ga. 77, 18 S.E. 1018 (1893).
22. Smith v. State, 84 Ga. App. 79, 65 S.E.2d 709 (1951); State v. Mobley, 240 N.C. 476,

83 S.E.2d 100 (1954).
23. 5 AM. JUR. 21 Arrest §25 (1962) .
24. PERKINS, CRIMINAL LAW 870 (1957); PROSSER, TORTS 134 (3d ed. 1964).
25. Wilson v. Schnettler, 365 U.S. 381, rehearing denied, 365 U.S. 890 (1961) ; Henry v.

United States, 361 U.S. 98 (1959) ; Miller v. United States, 357 U.S. 301 (1958).
26. Kennedy v. State, 139 Miss. 579, 104 So. 449 (1925).
27. Ibid.
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has not actually ben committed will not strip the officer of his protection
from civil liability for false arrest if he had a reasonable basis for believing
that such a felony had been committed.2 s The fact that the arrestee is not
guilty of the felony, where the arresting officer had reasonable grounds to
believe otherwise, will not render the officer liable in civil proceedings. 2 9

FELONY-PRIVATE CITIZEN PERFORMING THE ARREST

The authority of a private person to arrest without a warrant is more
limited than that of an officer. 30 But when circumstances authorize it, a
private person may make an arrest without a warrant.31 The common-law
rule is that a private person may arrest without a warrant in a felony case
if the felony has actually been committed and he has reasonable grounds
for believing that the person arrested is the guilty party.8 2 Mere proof of
reasonable and probable cause for making an arrest without a warrant will
not justify a private person's making an arrest unless a felony has actually
been committed.33 Here, of course, we find the distinction between the
officer's and the private citizen's authority in arresting a suspected felon.
The officer is protected from civil action when arresting on a reasonable
belief that a felony has been committed, whereas a private citizen is not.
But if the felony was actually committed, and the private citizen had reason-
able grounds for believing the arrestee to be the guilty party, the private
citizen is protected in making the arrest just as the officer would be. 34 In
such cases, the private citizen is not liable to the arrestee regardless of the
fact that the arrestee is later found to be innocent of the offense.

MISDEMEANORS-PEACE OFFICERS AND PRIVATE PERSONS

Under the common law and statutory enactments of the common-law rule,
there appears to be no distinction between a private citizen and a police
officer in the authority to arrest for a misdemeanor. In both cases an arrest
for an offense less than a felony cannot be made unless the misdemeanor
(I) involves a breach of the peace, (2) is committed in the presence or view
of the arresting person, and (3) is still continuing at the time of the arrest
or has been only interrupted, so that the offense and the arrest form parts of
a transaction. 35

28. Johnson v. State, 30 Ga. 426 (1860).
29. Brish v. Carter, 98 Md. 445, 57 Ad. 310 (1904) ; State v. Fowler, 172 N.C. 905, 91 S.E.

408 (1916).
30. Graham v. State, 143 Ga. 440, 85 S.E. 328 (1915); Palmer v. Maine C. Ry., 92 Me.

399, 42 AtI. 800 (1899).
31. 6 C.J.S. Arrest §8 (1937).
32. McCrakin v. State, 150 Ga. 718, 105 S.E. 487 (1920).
33. American Ry. Express Co. v. Summers, 208 Ala. 531, 94 So. 737 (1920) .
34. State v. Hum Quock. 89 Mont. 503, 300 Pac. 220 (1931); Pamplin v. State, 21 Okl.

Grim. 136, 205 Pac. 521 (1922) .
35. Commonwealth v. Gorman, 288 Mass. 294, 192 N.E. 618 (1934).
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It must be remembered that not every misdemeanor is a breach of the
peace, and to justify an officer's arrest of a misdemeanant, without some
statutory enactment changing the common law, the offense must constitute
a breach of the peace. 36 There must be some actual or potential disturbance
of public order and tranquility.3 7 The basic reasoning behind the common-
law rule was that arrest without a warrant is permitted, in cases less than
felony, not for the purpose of apprehension of the offender, but only for
the purpose of immediate preservation of the public peace; and accordingly,
when the public peace is not menaced, an arrest is unnecessary.3 Most states
now have statutes authorizing peace officers to arrest without a warrant for
any public offense committed in their presence. 39 However, it has been held
that no right to arrest for a statutory misdemeanor not amounting to a breach
of the peace exists unless such right is given by statute.40

There has been some controversy as to what amounts to the commission
of a misdemeanor in an officer's presence. The Minnesota court 41 has said:

It cannot be said that a criminal offense is committed in the
presence of an officer unless the acts constituting the offense become
known to him at the time they are committed through his sense
of sight or through other senses.

Notice the three elements: (I) the officer must not merely be present, he
must know of the offense through his own senses; (2) the officer must know
of the very acts which make up the offense, not merely acts showing, or evi-
dence indicating, that an offense has taken place; and (3) he must know of
the acts at the time of commission, and not just become aware of them
later.42 The only alternative for an officer who knows facts that show that
a misdemeanor has been committed, but which was not committed in his
presence, is that he must appear before a magistrate, make a written com-

36. State v. Lutz, 85 W.Va. 330, 101 S.E. 434 (1919). See also State v. Mobley, supra n. 22,
characterizing as erroneous the view that any offense committed in the presence of an
officer is arrestable without a warrant at common law; Hear v. State, 96 S.W.2d 981
(Tex. Crim. 1936), operating a truck with a load in excess of statutory limitation is
not a breach of the peace which will justify an arrest without a warrant; McCrary v.
State, 97 S.W.2d 236 (Tex. Crim. 1936), sexual intercourse in closed automobile, not
within view of others, did not constitute an offense against the public peace authoriz-
ing arrest without a warrant; State v. Whitt, 96 W.Va. 268, 122 S.E. 742 (1924), com-
mission of simple larceny, without additional acts of disturbance, is not a breach of the
peace which justifies arrest without a warrant.

37. State v. Mobley, supra n. 22.
38. Ibid.
39. United States v. Rembert, 284 Fed. 996 (5th Cir. 1922); Graham v. State, supra n.

30; Taylor v. Shields, 183 Ky. 669, 210 S.W. 168, 3 A.L.R. 1619 (1919); Burroughs v.
Eastman, 101 Mich. 419, 59 N.W. 817 (1894). GA. CODE ANN. §27-207 (1953 Rev.) :
"An arrest for a crime, may be made by any officer, either under a warrant or with-
out a warrant, if the offense is committed in his presence, or the offender is en-
deavoring to escape, or for other cause there is likely to be a failure of justice for
want of an officer to issue a warrant."

40. Commonwealth v. Wright, 158 Mass. 149, 33 N.E. 82 (1893).
41. State v. Pluth, 157 Minn. 145, 151, 195 N.W. 789, 791 (1923).
42. MACHEN, op. cit. supra n. 12, at 15.
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plaint under oath, obtain a warrant, and make the arrest under the war-
rant.

43

REASONABLE FORCE USED IN MAKING THE ARREST

The general rule is quite simple. It is too simple for real meaning and
too broad to be entirely accurate, but it is the one from which we must op-
erate. 44 When an officer has the right to make an arrest, he may use what-
ever force is reasonably necessary to apprehend the offender or effect his
arrest, and no more.45 An officer making such an arrest must avoid using
unnecessary violence. 46 What amounts to reasonable force on the part of an
officer making an arrest usually depends on the facts in the particular
case 47 and hence the question is for the jury.

MISDEMEANOR

The above-stated general rule applies to misdemeanors as well as felonies,
with one exception. In misdemeanor cases, it is universally held that an of-
ficer has no right to kill one who merely flees to avoid arrest for a mis-
demeanor or to effect an escape from such arrest, even though it may appear
that by no other means can the accused be taken or recaptured. 4s It is better
that he be permitted to escape altogether than that his life be forfeited while
resisting arrest for such a trivial offense. 49

An officer is not justified in shooting in an attempt to arrest a fleeing
misdemeanant 50 whether his purpose is to kill the fugitive or merely to
check his flight.51 The officer may be guilty of assault if he shoots, and
misses, even though he intended to miss,5 2 and manslaughter if he shoots and
kills. 53 After the arrest has been made, if the misdemenant breaks away and
flees, the rule is the same as in the case of flight before the arrest-the
officer may not shoot or kill to stop the flight.54

It is important to note here that the misdemeanant's shield from such force
as will injure or imperil his life is not absolute. It is discarded under cer-

43. Ranemores v. State, 87 Ga. App. 588, 74 S.E.2d 676 (1953) ; City of St. Paul v. Webb,
265 Minn. 210, 97 N.W.2d 638, 76 A.L.R.2d 1423 (1959).

44. 1 ALEXANDRA, op. cit. supra n. 10, at 93; 6 C.J.S. Arrest §13 (1927).
45. Holloway v. Moser, 193 N.C. 185, 136 S.E. 375 (1927).
46. Mullis v. State, 196 Ga. 569, 27 S.E.2d 91 (1943).
47. Commonwealth v. Philps, 209 Mass. 396, 95 N.E. 868 (1911); Village of Barboursville

ex. rel. Bates v. Taylor, 115 W.Va. 4, 174 S.E. 485, 92 A.L.R. 1093 (1934).
48. Holloway v. Moser, supra n. 45.
49. Ibid.
50. Mullis v. State, supra n. 46; Holloway v. Moser, supra. n. 45.
51. Tuttle v. Forsberg, 331 Ill. App. 503, 73 N.E.2d 861 (1947) ; State v. Bowers, 356 Mo.

1195, 205 S.W.2d 721 (1947).
52. State v. Sigman, 106 N.C. 728, 11 S.E. 520 (1890).
53. Nickols v. Bradshaw, 195 N.C. 763, 143 S.E. 469 (1928).
54. Whitlock v. Wood, 193 Ark. 695, 101 S.W.2d 950, 110 A.L.R. 955 (1937) ; Paramore v.

State, 161 Ga. 116, 129 S.E. 772 (1925).
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tain conditions. Where one whose arrest is sought for a misdemeanor shoots
at the officer, it is held that he thereby commits felony, and the officer's
conduct thereafter should be judged by the rule applicable to making ar-
rests for felonies. 55 Also, if the officer is assaulted, he is not bound to flee
to the wall, but if necessary to save his own life, or to guard his person from
great bodily harm, he may even kill the offender. 56 This rule is applicable
although the arrest is being made for a misdemeanor.57 The officer, although
the aggressor, is not forced to give up the privilege of protecting himself. 58

FELONY

The common-law rule is that an officer or one having a right to make an
arrest, his purpose having been known to the arrestee, is permitted to use
all the force necessary to arrest or capture any felon, even to the point of
slaying him in flight to prevent his escape. 59 However, the right to kill a
felon is not absolute and may be used only as a last resort,60 and then only
under circumstances indicating that the felon cannot otherwise be taken.
It is only when there is no other reasonably apparent method for effecting
the arrest or preventing the escape of the felon that an officer may, if he
has performed his duty in other respects, take the life of the offender. 61 If
it is possible to apprehend the offender without such a drastic step, the of-
ficer has no right to take the offender's life.62

The basis for distinction between arrests for misdemeanors and arrests for
felonies is the reasoning that security of person and property is not ordinari-
ly unduly endangered by a misdemeanant at large, while it is with a felon
at large.63 In line with this reasoning, some jurisdictions make a distinction
between minor felonies and cases of a very serious nature.64 Felonies which
involve no particular danger to life or to the safety of the public are, there-
fore, treated as misdemeanors for the purpose of the amount of force al-
lowed to arrest the felon.65 As explained in State v. Bryant,66

The powers of arresting, and the means used, must be enlarged

55. Collins v. Commonwealth, 92 Ky. 412, 233 S.W. 896 (1921).
56. State v. Dunning, 177 N.C. 559, 98 S.E. 530, 3 A.L.R. 1166 (1919) .
57. Rawlings v. Commonwealth, 191 Ky. 401, 230 S.W. 529 (1921).
58. Weissengoff v. Davis, 260 Fed. 16, 7 A.L.R. 307 (4th Cir.), cert. den., 250 U.S. 674

(1919); Paramore v. State, supra n. 54; PROSSER, TORTS 134 (3d ed. 1964); PERKINS,
CRIMINAL LAW 870 (1957).

59. Hubbard v. State, 202 Miss. 229, 30 So. 2d 901 (1947); Davis v. Hellwig, 21 N.J. 412,
122 A.2d 497 (1956) ; MACHEN, op. cit. supra n. 12, at 108; 6 C.J.S. Arrest 613 (1937).

60. Love v. Bass, 145 Tenn. 522, 238 S.W. 941 (1922) .
61. Mullis v. State supra n. 46; Hubbard v. State, supra n. 59; Commonwealth v. Micuse,

273 Pa. 474, 117 At. 211 (1922).
62. Commonwealth v. Durr, 158 Pa. Super 484, 45 A.2d 235 (1946).
63. Holloway v. Moser, supra n. 45.
64. MACHEN, ARREST 15 (1950).
65. Ibid.
66. 65 N.C. 327 (1871). See also Story v. State, 71 Ala. 329 (1862).
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or modified by the character of the felony. The importance to so-
ciety of having felons arrested in capitol felonies-such as murder
and rape-must be much greater than cases of inferior felonies,
such as larceny. . . . Extreme measures, which might be resorted
to in capitol felonies, would shock us if resorted to in inferior
felonies.

Although it would seem wise to limit the use of deadly force to an officer
who is attempting to make an arrest for a dangerous felony,6 7 this is not
the common-law rule.68 This must be a matter of legislative action.

67. PERKINS, CRIMINAL LAW 877 (1957).
68. Pearson, The Right to Kill in Making Arrests, 28 MicH. L. REv. 975 (1930).


