
WORKMEN'S COMPENSATION

By D. MEADE FEILD* AND MADGE FEILD**

During the survey period, legislative activity in reference to workmen's
compensation was indeed limited. Only three bills were introduced during
the 1965 Session of the General Assembly and none of them was enacted.
Similarly, judicial activity decreased and the forty-six decisions handed down
by the appellate courts were slightly less than the number decided in recent
survey periods. Of particular significance was the appearance of the final
draft of the Workmen's Compensation and Rehabilitation Law which was
prepared under the auspices of the Council of State Governments and has
now been issued as a reprint from annual volumes of Suggested State Legis-
lation.1 The importance of the suggested act is not only the fact that it
contains excellent drafting, but also because it offers to any state the oppor-
tunity to modernize its compensation legislation and by so doing to help
stem the tide of federal encroachment in the field of personal disabilities. 2

In 1956 Congress decided that disability "was worthy of insurance" and
amended the Social Security Act in order to provide benefits for qualified
persons who were fifty years of age or over and who were permanently and
totally disabled.3 This amendment provided for a deduction of benefits
which a claimant might receive under workmen's compensation. By a series
of amendments in 1958 and 1960,4 the provisions requiring the deduction
of workmen's compensation benefits and establishing the age limitation were
eliminated. 5 As a result, the federal program is booming and now covers
some seventeen million more persons than are covered by workmen's com-
pensation. On the other hand, after an impressive beginning, workmen's
compensation in the average state has failed to keep pace with modern
needs and, in its present debilitated condition, represents an excellent reason
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for complete federal supersedure. 6 The answer to such a possibility is appro-
priate state action which should proceed in accordance with the suggestions
issued by the Council of State Governments. To get this done, however,
would probably take more "power and politics" than could be mustered for
the purpose.7

LEGISLATION

The three bills which were introduced during the 1965 Session s but failed
to pass have been held over for the 1966 Session, and hence are entitled to at
least a summary comment.

(1) Compromises. The 1963 Session of the General Assembly9 amended
GA. CODE §114-106 (1933) so that the employer and employee could com-

promise a compensation claim provided certain limitations were met. In a
former issue of this survey, 10 the compromise amendment was roundly con-
demned and its immediate repeal was urged on the following ground: (a)
every compensation claim contains a large measure of public interest and
such interest may not be the subject of compromise, and (b) as the func-
tion of the board in approving a compromise was not clearly delineated, the
role of the board might be merely formal. One of the 1965 proposals touches
both of these grounds. As for public interest, the proposal contains the fol-
lowing sentence: "It is hereby declared a public policy that persons sui juris
be authorized to settle and dispose of controversies between them and to
avoid litigation by virtue thereof."11 Assuming that the word "litigation" is
sufficiently broad 12 to cover an administrative proceeding, such a declara-
tion as to public policy has no effect on the instant problem-the protec-
tion of the public interest. Surely the public policy of this state demands
that the public interest shall be protected and the mere declaration by a
legislature that the public policy of a particular state encourages the com-

6. Symons, Expansion of Our Federal Social Security Laws is Threatening the Destruc-
tion of Our State Workmen's Compensation System, 29 INS. COUNCIL J. 379 (1962).
Strangely, with the revocation of the requirement that compensation payments should
be deducted from federal benefits, it is now possible for a worker who qualifies at both
levels to receive as compensation substantially more than he could earn at current
wage levels. It has been suggested that such a situation should be referred to as
"more pay for no work."

7. The labor movement (if any) seems unconcerned with state programs for workmen's
compensation; at least it is .not one of their projects which receive special attention. In
its present maturity, labor seems to be "stagnating with affluence." Anyway, in the
South, the voice of labor is never audible.

8. H. B. No. 165 (Compromises); H. B. No. 195 and 218 (Subrogation).
9. GA. LAws, 1963, pp. 141, 142-44.

10. Feild & Richardson, Workmen's Compensation, 15 MERCER L. REv. 229, 230-31 (1963).
11. The bill also provides that minors may compromise a compensation claim if they are

represented by a guardian, however it is not clear that such a compromise is supported
by the public policy of the state.

12. See Summerour v. Fortson, 174 Ga. 862, 867, 164 S.E. 809, 812 (1932), where litigation
is defined as "a contest in the courts, authorized by law, for the purpose of setting
a right between individual contestants."
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promise of disputes is unrelated to the constitutional obligation of a state
to protect the public interest. As for the role of the board, it is essential in
approving a compromise that the board should have before it a record
which is sufficient to establish that the parties are acting bona fide and that
the interest of the claimant is adequately protected. In death cases, the
proposed amendment eliminates proof of any kind, or the necessity of setting
forth the facts as contended for by the parties. This makes the role of the
board in such cases purely perfunctory and completely sacrifices the public
interest1

3

(2) Subrogation. The other two proposals purport to amend 'GA. CODE
§114-403 (Supp. 1963) which grants to the employer the right of subroga-
tion when the employee obtains damages from a third person. In this con-
nection, it should be remembered that the saga of subrogation in reference
to compensation claims in Georgia is one of disappointment and frustration
and that finally, in 1963, a new provision was adopted for the purpose of
giving validity to the right of subrogation, and it is this provision which the
two proposals seek to amend.1 4 In order that this forty-two year old problem
may be solved, it is recommended that the General Assembly enact section 11
of the suggested act recently prepared by the Council of State Govern-
ments.1

5

THE EMPLOYMENT RELATION

In Thornberg v. Richmond County Bd. of Educ.,16 a claim for compen-
sation was filed against Richmond County and the county board of educa-
tion of Richmond County for injuries which were apparently work-con-
nected. The hearing director entered an award against Richmond County on
the ground that the claimant was an employee of Richmond County since
the board of education was an agency of the county and that county em-
ployees were covered by the compensation statute. The full board agreed
with the director, but on appeal to the superior court, the award was set
aside on the ground that the record clearly established that the claimant
was an employee of the county board of education rather than Richmond
County. In affirming the judgment, the Court of Appeals carefully noted

13. The fact that a claim may be compromised presents an undesirable temptation to the
attorney who represents the claimant. The attorney's fee in Georgia is usually one-
third of the amount awarded, and the board will order that every third weekly check
shall be sent to the attorney, and this may go on for 400 weeks. When a compromise
occurs, the lawyer gets his entire fee immediately.

14. The history of subrogation as to compensation awards was reviewed in a former issue
of this survey. See Feild, Workmen's Compensation, 5 MERCER L. REV. 186, 186-88
(1953).

15. A comparison of the Georgia provision with §11 of the Suggested Act will show how
the Georgia provision could be improved. Of course, §11 would have to be changed to
the extent necessary to make it accord with local law and policy.

16. 110 Ga. App. 676, 139 S.E.2d 454 (1964).
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that no question was presented as to whether or not the county board of
education was subject to the compensaoon act and that the only issue was
whether the county board of education was such an agent of the county as to
make the claimant an employee of the county, and that this issue must be
decided against the claimant in view of the fact that the Richmond County
board was an independent school district and as such was a political sub-
division of the state and was not a subdivision of the county. Notwithstand-
ing the disclaimer by the court that it was not passing on whether the coun-
ty board of education was subject to the compensation act, this was not
necessary, as the question has already been decided, and the practical effect
of the decision is to deny compensation benefits to the claimant. 17 After a
lengthy struggle, including several amendments to the compensation act and
an amendment to the Constitution, county employees were extended com-
pensation protection. Then it was discovered that employees of independent
school districts were still excluded*18 Using the amount of time that was re-
quired to obtain coverage of county employees, a proper prognosis of the
situation as to employees of independent school systems would be that
the case is substantially hopeless.

EXCLUSIVENESS OF THE REIMEDY

GA. CODE §114-103 (1933) provides that the acceptance of the provisions
of the compensation act shall exclude all other rights or remedies of an em-
ployee on account of "such inquiry, loss of services or death." As this is a
phase of the basic bargain between employer and employee by means of
which burdens and benefits are allocated, and as questions in reference to
constitutional validity are usually solved by reference to the bargain, the
exclusionary feature should be given an effective role in limiting the claim-
ant's remedies.' 9 In Skelton v. W. T. Grant Co., 20 an employee brought an
action for damages against her employer based on wilful slander, false ar-
rest, and illegal restraint. The complaint alleged that the employee was
sunmoned to the office of the credit manager who by closing the door and
placing a chair against it, and, assisted by two other employees, restricted
plaintiff's freedom of movement while they undertook to get her to sign
a confession that she had stolen certain articles belonging to defendant. It

17. The dilemma occasioned by the fact that county boards of education are not covered
by the compensation act is demonstrated by the action of the board in the present
case when it failed to give an award against the county board of education, which was
named as a defendant, but gave relief against the county.

18. A "blow by blow" account of the struggle in regard to county employees and the em-
ployers of county boards of education may be found in the following surveys: Feild &
Kelly, Workmen's Compensation, 11 MERCER L. REV. 188, 189-93 (1959); Feild & San-
chez, Workmen's Compensation, 16 MERCER L. REV. 253, 248-56 (1964) .

19. New York Cent. R.R. v. White, 243 U.S. 188 (1917); Metropolitan Cas. Ins. Co. v.
Huhn, 165 Ga. 667, 142 S.E. 121 (1927).

20. 229 F. Supp. 430 (N.D. Ga. 1963).
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was alleged also that she was detained for an hour and a half and was finally
released because of her continued refusal to confess. The case was removed
to the federal courts on the ground of diversity. The district court granted
the defendant's motion to dismiss on the ground that the plaintiff's sole
remedy was to obtain workmen's compensation and any common-law remedy
was foreclosed. On appeal to the Fifth Circuit,21 the judgment of the dis-
trict court was reversed on the grounds that (a) the plaintiff did not suffer a
personal injury by accident, (b) actually it seemed to be a personal injury
by the wilful act of a third person, and (c) the acts complained of did not
arise out of nor in the course of the employment. Obviously, the Fifth Circuit
view is preferable, and unless the event fits the compensation formula, e.g.,
a personal injury by accident which arises out of and in the course of the
employment, the exclusionary principle is not applicable. The district court
relied upon general statements in reference to exclusion of remedies which
appeared in several early decisions22 many of which were headnote affairs
and hence were not illuminated by having a factual basis, and also upon
the reasoning of the Supreme Court of 'Georgia in Southern Wire 9- Iron,
Inc. v. Fowler.2 3 The latter case, as the Fifth Circuit pointed out, is not op-
posite.24 Both the district court and the Fifth Circuit, however, failed to
utilize the decision of the Court of Appeals in Smith v. Rich's, Inc., 2

5 in
which the facts were similar to those in the survey case, and in which it
was held that the exclusionary rule was not applicable "since such inten-
tional torts by the employer are not such injuries as are contemplated by
the Georgia Workmen's Compensation Act." 26

ARISING OUT OF AND IN THE COURSE OF THE EMPLOYMENT

The Georgia act provides that in order to obtain compensation, the dis-
abling inquiry must arise out of and in the course of the employment.27

Usually, the expression "in course of" is construed as referring to the time
and place of the accident whereas "arising out of" is construed as meaning
the source or cause of the accident.

(1) Arising out of: (a) Assault by third person. In Commercial Constr.

21. 331 F.2d 593 (5th Cir. 1964).
22. E.g., Stebbins v. Georgia Veneer & Package Co., 51 Ga. App. 56, 179 S.E. 649 (1935);

Webb v. Tubize-Chatillon Corp., 45 Ga. App. 744, 165 S.E. 775 (1932); Horn v. Plant-
ers Prods. Co., 40 Ga. App. 787, 151 S.E. 552 (1929).

23. 217 Ga. 727, 124 S.E.2d 738 (1962).
24. For an analysis of Southern Wire and Iron, Inc. v. Fowler, 217 Ga. 727, 124 S.E.2d

738 (1962); see Feild, Workmen's Compensation, 14 MAERCR L. REv. 244, 259-61
(1962).

25. 104 Ga. App. 883, 123 S.E.2d 316 (1961).
26. Id., 123 S.E.2d at 317. The fact that the decision in Rich's was not by the court of

last resort in the jurisdiction might be a reason for the omission, but the District
Court readily used an array of lower court decisions in support of its holding.

27. GA. CODE ANN. §114-102 (1956 Rev.) . Actually this section contains two distinct stand-
ards and, generally, both must be satisfied.
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Co. v. Caldwell28 claimant was employed as a carpenter on a construction
project in a shopping center. While engaged in installing a ceiling in a small
rest room, one Kensey, a plumber, who was not a fellow servant, came into
the room to install the plumbing, and immediately began "fussing and cuss-
ing" that the room was too small and that the claimant was in his way and
would have to get out. As the morning progressed the relationship worsened,
and just before lunch Kensey picked up a hammer and struck at the claimant.
A fight ensued which the claimant won handily. After lunch, when the
fussing recommenced, the claimant's foreman sent him to a distant part of
the center to work. At about 2:00 P.M., Kensey drove up in front of the
store where the claimant was working, reached into the back seat of the auto-
mobile, withdrew a shotgun, and proceeded to shoot the claimant in the
right leg, inflicting injuries which required amputation. The board found
that the claimant was not the aggressor and awarded compensation, and upon
affirmance by the superior court, an appeal was taken to the Court of Ap-
peals on the sole issue of whether the accident arose out of the employment.
In affirming the award of compensation by a vote of five-to-four, the ma-
jority noted that the cases relied on by the dissenters came at a time when
GA. CODE ANN. §114-102 excluded from coverage injuries caused by the wil-
ful act of a third person "directed against an employee for reasons personal
to such employee, or because of his employment," and that the italicized
phrase was subsequently deleted by amendment. Actually, however, in
Pinkerton Nat'l Detective Agency v. Walker,29 a case relied upon by the
majority and which was decided when GA. CODE §114-102 was in its original
form, the Supreme Court construed the meaning of "or because of his em-
ployment" in such a way as to reduce it to a mere matter of judicial con-
venience, and any subsequent revocation was not necessary. Moreover, in
Pinkerton there was no break in the sequence of events, no "cooling off"
period, and consequently the question as to whether the assailant's state of
mind was purely personal or work-connected was presented. In the present
case, the majority disposed of such questions by observing that the chain
of events led back to the employee's employment and the state of mind of the
assailant, and consequently, the fact that the assault happened at a different
time, not too remote, and a different place, cuts no figure since the other
necessary factors are present. just exactly what should be included under
necessary factors is not clear.

The dissenting opinion is based on the view that the evidence demanded
a finding that the injury resulted from a personal feud, and, though the
events originated in working conditions, the dispute had ended and the

shooting was the product of malice directed at the claimant on personal

28. 111 Ga. App. 1, 140 S.E.2d 298 (1965). For a comment on the case see Googe's evalu-
ation in 2 GA. S. B. J. 135 (1965).

29. 157 Ga. 548, 122 S.E. 202 (1924), affirming 30 Ga. App. 91, 117 S.E. 281 (1923).
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grounds. Only a few states30 have adopted such a rule about cooling-off
periods and unfortunately Georgia is one of them. Neither the majority nor
the minority can objectively determine from any evidence in the record the
reason in the aggressor's mind for the assault. In the midst of rank
speculation the only thing to do is to consider the events in the light of
reasonableness, and this method should certainly result in the affirmance
of the award. Finally, the dissent seems much perturbed by the fact that
the award carries the positional-risk theory to its ultimate limits. But Geor-
gia has not found it difficult to adopt the positional-risk theory and in
Globe Indem. Co. v. Mackendree,31 the theory was given a stretch that far
exceeds the present opinion. In that case the employee was returning to
Augusta from a business trip to South Carolina when a tornado uprooted
a tree and slammed it against his car, resulting in the employee's death. The
cyclone and the tree, except for the position occupied by decedent, were
not risks of the employment. The Court of Appeals, in a unanimous opinion,
did not hesitate to award compensation, and the reason given was that "every
tree must fall sometime."32

(b) Compensable consequences. Generally, when an injury is work con-
nected, the consequences that flow naturally therefrom are deemed to arise
out of the employment. Within such a rule are subsequent aggravations or
results from medical treatment. In Aetna Cas. : Sur. Co. v. Strickland,33 the
claimant received a blow in the stomach and thereafter was hospitalized
and operated on for appendicitis which in turn resulted in an incisional
hernia. The issue presented was whether or not the terminal disability could
be attributed to the blow which was work-connected. There was one medi-
cal witness whose testimony was ambiguous, but in spots was sufficient to
support a finding that the blow was a contributing factor, and the board's
award of compensation was affirmed. The court also noted that the fact
finder was not compelled to accept the opinion of a medical expert, but
could rely solely on the testimony of lay witnesses. 34

(c) Successive injuries. In Shelby Mut. Ins. Co. v. Bell,35 the board found
that claimant was suffering from a partial incapacity to work, but that
such disability resulted from a back injury sustained in 1957 and was not
connected with an injury suffered in 1961, upon which the claim was predi-
cated. Consequently, the board denied compensation, which was reversed

30. 1 LARSON, WORKMEN'S COMPENSATION §11.13 (1952).
31. 39 Ga. App. 58, 146 S.E. 46 (1928). In this case about the only relevant observation

in reference to what was done by the court was to the effect that recent decisions in
dealing with "arising out of" had given the expression a more liberal interpretation
in favor of the employee.

32. Id. at 59, 146 S.E. at 47.
33. 110 Ga. App. 217, 138 S.E.2d 108 (1964).
34. A factual account of what is involved is difficult to state in view of the fact that the

nature of the opinion is restricted largely to determining the effect of legal principles.
35. 109 Ga. App. 768, 137 S.E.2d 398 (1964).
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by the superior court, which in turn was reversed by the Court of Appeals
on the ground that the finding of the board was fully authorized by the
evidence and, in the absence of a showing of fraud or mistake, it was error
to reverse the award of the board. 30

(2) In the course of: (a) Going-and-coming rule. Generally, travel in go-
ing to or coming from the place of work is not in the course of the employ-
ment.37 This limitation is not contained in the compensation act, but is a
sort of judicial gloss that has been thrown around the act, and consequently,
having been created by the bench it is subject to judicially created exemp-
tion. In Travelers Ins. Co. v. Ross,38 the decedent, who was on loan to the

American Red Cross, was assigned to the disaster area in Florida which was
created by Hurricane Donna. When the disaster office was deactivated, de-
cedent returned to Thomasville, Georgia, to assume his regular duties with
the Office of Civil Defense. Decedent reached Thomasville around 3 P.M.,
and although a report on the hurricane was badly needed, his fatigue was
so intense that the superintendent advised him to return home and get some
rest. Decedent worked on his report until 5 P.M. and then left for home.
Just outside of Thomasville he had an auto accident and was killed. In a
proceeding instituted on behalf of his two children, the board awarded death
benefits, but the affirmance of the award by the superior court was reversed
by the Court of Appeals under the going-and-coming rule. Even though the
courts have been reasonably liberal in creating exceptions3 9 to the rule, it
would be difficult indeed to place the present case within the limits of any
of them or to create an acceptable category for similar fact situations. How-
ever, a preferable disposition of the case would emphasize that the employee
was on twenty-four-hour call, and that all travel in connection with the
emergency was covered, and even though the immediacy of the emergency
had terminated, there were remaining duties for decedent to perform, one
of which was the important task of filing a report, and when he started
for home at 5 P.M. carrying the unfinished report along, the purpose was
twofold: to get much needed rest brought on by the emergency and to finish
an essential report, and in view of such purposes the travel was work-con-
nected and the judgment awarding death benefits should be affirmed.

36. In Firemen's Fund Ins. Co. v. New, 110 Ga. App. 596, 139 S.E.2d 343 (1964), a sur-
vey decision, the claimant testified that while working he suffered a fall, injuring his
hip, leg, shoulder, and back and that the injury to his back had resulted in disability.
Medical testimony tended to establish that claimant suffered from rheumatoid arth-
ritis which would eventually have disabled claimant, and there was conflicting medi-
cal testimony as to whether the fall aggravated the condition. The court abandoned
the task of careful analysis and affirmed an award of compensation on the ground
of "any evidence."

37. E.g., American Mut. Liab. Ins. Co. v. Curry, 187 Ga. 342, 200 S.E. 150 (1938).
38. 110 Ga. App. 312, 138 S.E.2d 474 (1964) .
39. Such as: (1) where the employer furnishes the conveyance, (2) or pays the cost of

travel, (3) or converts the travel into a special mission.
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In Lewis Wood Preserving Co. v. Jones,40 a survey decision, an exception
to the going-and-coming rule was given effect. In this case the employee
worked as a crane operator on a regular eight-hour-day shift, and every
other week, during the remaining sixteen hours of the day he was subject
to call to change treating charges. The treating superintendent would call
the employee at his home some fifteen or twenty minutes before the charge
was ready to be changed. The employee remained at home when he was
subject to call or else notified the superintendent where he could be reached.
The employee received five dollars for each special call which was paid in
addition to his regular wages, but the employee drove his own car. On the
day in question, after receiving a call, and some three blocks from his home
on a direct route to the plant he was involved in a traffic accident which
resulted in death. In a proceeding to recover death benefits, the facts were
stipulated, hence the question as to whether decedent was in the course of
his employment was a question of law. In affirming an award of death
benefits, the court emphasized the facts that the decedent was paid for the
trip and that he was subject to the control nf the employer by being re-
quired to keep in touch, all of which had the effect of making travel time
working time. Wisely, the court refrained from enunciating a formula
which would automatically solve such cases, noting that usually the exception
has a basis in the facts and circumstances of each case. In addition to such
individualization of the cases, the court reviewed the general development
of the various exception to the going-and-coming rule, indicating the course
of development in Georgia, and demonstrating that the development had
been orderly.

(b) Deviation. During the working day there are many occasions when the
employee turns aside to attend to something strictly personal and it may so
happen that such deviation will take the employee out of the course of his
employment. In Hartford Acc. 9- Indem. Co. v. Souther,41 the employee,
whose duties involved the operation of a wrecker, answered a call to take a
disabled car to a specified location, and while engaged in securing a tow
to the wrecker, lost a ring from his finger. After delivering the car to its
destination, the employee returned to the place where he had lost the ring
which was on the direct route back to his station. He parked the wrecker on
the shoulder of the highway, and while searching for his ring, he was struck
by a passing motorist and killed. An award of compensation was affirmed
by the Court of Appeals by a score of five to three.

This is a close case and hence the decision is difficult to evaluate. In stop-
ping the wrecker and leaving it to search for the ring, the employee devi-
ated from the course of employment and, unless such deviation can be

40. 110 Ga. App. 689, 140 S.E.2d 113 (1964)
41. 110 Ga. App. 84, 137 S.E.2d 705 (1964).
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classed as an exception or unless there is some basis of justification, com-
pensation should be denied. Clearly, this is not a matter of personal comfort
where the employee deviates to purchase cigarettes or food or to visit the
washroom, or even to lean a bit on the hoe handle or to visit socially with
fellow employees. 42 Moreover, such activities are usually deemed covered
on the ground that the employer is benefited. Yet in the present case the
only possible benefit runs to the employee. Actually, however, the idea as to
benefits is rather specious, and the better view is that such casual events
are simply customary among human beings at work and represent at most
merely a temporary detachment the degree of which is so minor as to
keep it from being a deviation.43 Suppose, for example, that a floor sweeper
cannot remember whether he picked up the laundry list before leaving home.
He puts his broom to one side and starts carefully searching his pockets.
He travels about twenty yards to his locker. He then remembers that he may
have left the list on the front seat of his car and thereupon goes to the park-
ing lot and, finding the list, returns to his broom. This seems to be in all of
its aspects, a casual, temporary, foreseeable event which does not rise to the
level of deviation, and, as the highway is the working place of the operator
of a wrecker, the same observations are applicable to the present case. 44

(c) Statutory scope. In City of Pembroke v. Jones,45 the deceased, who was
employed as a night policeman and was given specific instructions not to go
beyond the city limits except in cases of serious crime, was killed while
chasing a speeding motorist some nineteen to twenty miles beyond the city
limits. The Court of Appeals 46 denied compensation on the ground that
there was nothing to indicate that the deceased had any reason to think that
a serious crime had been committed and hence a finding that the deceased
was out of the course of employment was demanded. In the Supreme Court
on writ of certiorari, the denial of compensation was affirmed, but addi-
tional support was furnished by a reference to GA. CODE ANN. section 92A-
509 (1958 Rev.) which provides that the officer of an incorporated mu-
nicipality shall have no power to make arrests for traffic violations beyond
the corporate limits unless authority to do so was given by "local or other
laws." As there was nothing to show the existence of such "local or other
laws," the court ruled that the outer limits of "scope of employment" were
the corporate limits of the city, and hence, when the decedent went nine-

42. The personal -comfort doctrine is well recognized although the scope of the doctrine
may Vary. See, for example, Maryland Cas. Co. v. Sanders, 182 Ga. 594, 186 S.E. 693
(1936).

43. See 1 LARSON, op. cit. supra n. 30, §19.63 (1952) .
44. The dissenting opinion by Judge Eberhardt is excellent and is entitled to careful con-

sideration.
45. 220 Ga. 213, 138 S.E.2d 226 (1964).
46. City of Pembroke v. Jones, 109 Ga. App. 296, 136 S.E.2d 139 (1964). The decision

in the Court of Appeals is commented on in 16 MERCER L. REV. 253, 259 (1964).
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teen miles beyond, he was not in the course of his employment.47 But after
all, this depends on who was being chased at the time of the wreck, and this
can be resolved by observing that the burden is on the claimant to make out
a case, and this has not been done. It would seem however, that the pre-
sumption that the official is performing the duty48 should be sufficient to
put the burden on the respondent, and failure to identify the object of the
chase would permit the award of compensation to stand. In the North
Carolina case 49 cited by the Supreme Court as "further support," the police-
man-claimant testified that he was chasing a speeding motorist.

(d) Personal mission. On occasion, even though surrounded by the ap-
pearances of his employment, the employee may be engaged in a personal
mission. In Williams v. Pacific Ins. Co.,50 the employee, who worked as a
truck driver, was killed in a highway accident while operating the employer's
vehicle which was apparently engaged in transporting property for the em-
ployer. The evidence showed, however, that the property had been pur-
chased by the employee who, at the time, was carrying it home and that he
was not authorized either expressly or by custom to use a truck for such
purpose. In fact, it was shown by company records that at the time of the
wreck the employee was supposed to be using the truck at a different place.
In the light of such evidence, an award by the board denying compensation
is sufficiently supported.

MODIFICATION OF AWARD

Generally, res judicata is applicable to administrative decisions in the
same fashion in which it applies to judicial determinations and this in-
cludes awards for workmen's compensation. GA. CODE ANN. section 114-709
(1956 Rev.), however, permits a modification of an award when a change in
condition is established. In Hackel v. Fidelity &- Cas. Co.,5 1 an agreement
to pay compensation on account of a broken leg was approved by the board,
and some three years later a supplemental agreement was approved which
awarded compensation on the basis of a thirty per cent loss of use. Between
these two approvals, the claimant underwent surgery which removed a part
of the public bone for use as a graft in repairing the broken leg. There-
after, the claimant requested a hearing based on change of condition. The
Court of Appeals affirmed a denial of relief on the ground that an ap-
proved agreement is final as to all matters contained therein and the only
way to obtain a modification is by a review based on change of condition.

47. If the object of the chase was only a speeding motorist, GA. CODE §92A-509 (1958
Rev.) not only sets the limits on scope, but has the effect in addition of placing the
decedent in violation of the statute.

48. Jarrett v. City of Boston, 209 Ga. 530, 74 S.E.2d 549 (1953).
49. Wilson v. Town of Mooresville, 222 N.C. 283, 22 S.E.2d 907 (1942).
50. 109 Ga. App. 695, 137 S.E.2d 348 (1964).
51. 111 Ga. App. 190, 140 S.E.2d 923 (1965).
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This, however, seems to be precisely what the claimant is asking for and it
ought not to be used as a ground for denying relief. Of course if the claim-
ant is attempting to obtain a larger award for the past, then res judicata
is a defense, but if he is asking for a modification for the future, his action
is authorized. The report of the case does not indicate in which direction
the claimant was attempting to move.52

In Hartford Acc. & Indem. Co. v. Webb,5 3 the board approved an agree-
ment for the payment of compensation based on an injury to the claim-
ant's back. The board also approved a supplemental agreement to the effect
that the claimant had returned to work but was again injured and com-
pensation was provided "until temporary disability ceases or returns to
work." Subsequently, the board received a final settlement receipt which
stated that the claimant had returned to work, but the receipt was neither
approved nor disapproved by the board. Thereafter, the claimant, while
working for the same employer, injured his arm and an agreement for com-
pensation was entered into which was approved by the board, and the com-
pensation owed thereby was settled by a lump-sum payment. About two
years after the arm injury, the claimant requested a hearing on change of
condition as to his back injury, and as a result of the hearing the board
ruled that the approved agreement was still in effect and that the claim-
ant was entitled to compensation in accordance with its terms. This was af-
firmed by the Court of Appeals which placed an approved agreement and
a formal award upon the same footing and blessed them both with res
judicata. The board also noted that, as the approved agreement was still
outstanding, the burden to show a change of condition was on the employer
and that the employer had failed to do so. However, the court permitted
certain deductions to be made, including the amount of compensation paid
for the arm injury and the amount of wages paid the claimant when he was
well enough to work. It has been settled that wages paid by the employer
who also must pay compensation are deductible, and, as it would seem, as a
practical matter, to be rather awkward to pay benefits for a back and an arm
at the same time, the compensation for the arm injury should be deducted.
If this is done, the amount deducted should be the sum actually received
by the claimant and should not include the costs and attorneys' fees which
the claimant had to pay. Unless this is done, the claimant will be paying
two attorneys' fees for one award of compensation.

STATUTORY DEFENSES

The Georgia act provides the employer with certain specific defenses, and

52. In Consolidated Underwriters v. Boyd, 109 Ga. App. 823, 137 S.E.2d 558 (1964),
which is a survey case, a quasi-headnote decision merely restates the obvious: (1)
Evidence must show a change subsequent to the previous award. (2) There was evi-
dence to support the award of the board.

53. 109 Ga. App. 667, 137 S.E.2d 362 (1964).
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in connection therewith places the burden of proof on the employer. 54

Generally, such defenses are based on some phase of wilful misconduct on
the part of the employee, and in the early stages of compensation, Georgia
adopted the view that if the injury occurred when the employee was engaged
in the performance of a criminal act, the defense of wilful misconduct was
available and compensation should be denied. 55 In Young v. American Ins.
Co., 5 6 the claimant was injured when the vehicle he was operating over-
turned. The evidence established that the vehicle was traveling at a speed
of approximately one hundred miles an hour and that a companion who was
riding in the vehicle had requested the claimant to slow down. The Court of
Appeals, in affirming a judgment of the superior court denying compensa-
tion, ruled that the wilful and conscious doing of an act which is in viola-
tion of a penal statute constitutes wilful misconduct under the provisions of
the statute.

According to the rule thus enunciated, it would be difficult indeed for
any workman who was injured while operating a vehicle to recover com-
pensation. In the nineteen states which have a similar provision, violations
are usually deemed mere negligence and are not classed as wilful miscon-
duct.57 In addition, the 'Georgia position is avoided in other states by de-
fining wilful misconduct in narrow terms.58 But Georgia seems committed
to the harsh viewpoint, and recently, in denying compensation on the
ground of wilful misconduct to an employee who was injured when "jay
walking" (in crossing a street which ran between the parking lot and the
place of employment, the employee veered slightly off the edge of the cross
walk), the court succeeded in reaching a new high in completely adum-
brating the basic purposes of workmen's compensation.

COMPENSATION AND BENEFITS

(1) Multiple employers. A unique situation was presented in the case of
Dixie Fire R Cas. Co. v. Thompson.59 The employee worked regularly for
two employers, hereinafter designated as A and B, receiving $35 per week
from A and $54 per week from B. The employee was injured while in the
employment of A and signed a settlement agreement with A which provided
for the payment of $21 a week based on an average weekly wage of $35.

54. GA. CODE ANN. §114-105 (1956 Rev.). Actually, the section places the burden general-
ly on whoever might seek protection thereunder, but the only one who fits this
category is the employer.

55. Aetna Life Ins. Co. v. Carroll, 169 Ga. 333, 150 S.E. 208 (1929). For a critical com-
ment on this decision, see 26 GA. B. J. 111-16 (1963)

56. 110 Ga. App. 269, 138 S.E.2d 385 (1964).
57. 1 LARSON, op. cit. supra n. 30, §35.30.
58. E.g., see Carey v. Brown, 49 Del. 387, 117 A.2d 240, 243 (1955) where wilful miscon-

duct is defined as "an act done intentionally, knowingly . . . without justifiable ex-
cuse, as distinguihsed from an act done carelessly or inadvertently."

59. 110 Ga. App. 734, 140 S.E.2d 77 (1964).
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Thereafter, the employee returned to work for B at a wage in excess of $35
a week. After a hearing, it was held that the board was not authorized
to order a discontinuance of the payments under the agreement with A when
the evidence demanded a "finding that the employee's physical condition
had not improved to the extent of (1) his ability to earn as much in the
employment of employer A, or another employer on the same or a similar
job as he did from A before his injury, or (2) that his condition had im-
proved to the extent that he could earn a portion of the $35 at some
work .... 60 To this the court added the observation that the settlement
agreement was res judicata as between A and the employee, and further,
such agreement was not in any way based on the employee's total earnings.

Actually, when an injured employee has multiple employers who operate
similar but separate businesses, the injured employee may obtain compensa-
tion based on his income from all the employers. 61 In the present case, the
court assumed that the employments were dissimilar, basing this assumption
on the fact that, in the original proceeding, only the earnings from one em-
ployer were used as a basis for computing compensation. Certainly it is a
hardship on the employee in such situations to be able to obtain compen-
sation only as a part-time employee when actually he is engaged full time,
and it is a degree of relief to disregard his earnings in the other employ-
ment in determinng the extent of disability. 62 It is difficult to determine the
precise meaning of the formula used by the Court of Appeals, but if it means
that in measuring disability the earnings paid the employee by B are not
to be considered, the formula is acceptable.

(2) Death benefits. The Georgia act6 3 provides that the word "child" shall
include acknowledged illegitimate children and this has been interpreted
by the courts as including a posthumous illegitimate if acknowledged. 64 In
Patterson v. Liberty Mut. Ins. Co.,65 the board refused to consider evidence
that a posthumous illegitimate claimant could be acknowledged on the
ground that the father never knew positively before he died that the mother
was pregnant. The evidence tended to establish that the decedent and the
mother had lived together continuously from May 1960, until the employee's
death on August 30, 1960; that the mother was approximately two-months
pregnant at the time of death; that the mother knew "in her own mind" that
she was pregnant and had informed the decedent who "hoped that she
was," and that he had informed the maternal grandmother of the probable

60. Id. at 735, 140 S.E.2d at 78.
61. St. Paul Mercury Indem. Co. v. Idov, 88 Ga. App. 697, 77 S.E.2d 327 (1953) . For

comments on the case see 13 NAACA L. J. 123 (1953) and 6 MERCER L. REV. 167,
179-80 (1953).

62. For an excellent discussion of the problem, see 2 LARSON, WORKMEN'S COMPENSATION
§60.30 (1961).

63. GA. CODE ANN. §114-414 (1956 Rev.).
64. American Mut. Liab. & Ins. Co. v. Hogan, 91 Ga. App. 891, 87 S.E.2d 661 (1955).
65. 110 Ga. App. 23, 137 S.E.2d 549 (1964).
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pregnancy. The court held that the exclusion of evidence was based on an
erroneous legal theory and remanded the case to the board for further con-
sideration. 66 As the question of acknowledgement is one of fact to be de-
termined by the fact finder, the case was properly returned to the board.
Incidentally, this is one of those rare situations when the rights of an il-
legitimate in a common-law jurisdiction are placed on a par with legiti-
mates.

67

(3) Medical benefits. GA. CODE ANN. §114-501 (Supp. 1963) requires the
employer to furnish medical services to the injured employee and, except
for an emergency, the employee may not select the medical expert unless
the board so orders. In Warley Bros. Granite Co. v. Hall,6s the employer, as
a matter of custom, consented to the selection by the employee of the first
physician. Thereafter, without board approval, or an emergency, or notice
to the employer, the claimant obtained treatment from other physicians. The
court held that the award of compensation should not include the fees and
expenses of the other physicians. The reasoning of the court was to the ef-
fect that the "consent" to the employment of the first physician did not
carry over, and that the employment of the additional experts was on a
private basis. Preferably, the disposition of the matter should depend on the
nature of the authority given the injured employee and whether the em-
ployee was notified that he could only hire the first doctor. Otherwise, the
employee has been led to believe that he has "consent" to employ such medi-
cal attention and services which he reasonably believes to be necessary, and,
consequently, the fees and expenses of such services should be paid by the
employer.

TIME LIMITATIONs-NoTICE AND CLAIM PERIODS

There are two time limitations in reference to compensation claims. First,
the act provides that a claim is forever barred unless filed within one year
from the date of the accident.6 9 Second, there is a provision to the effect
that compensation shall not be awarded unless notice of the accident is given
to the employer within thirty days from the date of such accident.70 In
Davis v. Liberty Mut. Ins. Co., 71 the claimant suffered two distinct injuries.
As to one, the court held that compensation could not be awarded because
of a failure to give the thirty-day notice of the accident to the employer, and,

66. See GA. CODE ANN. §114-710(5) (1956 Rev.).
67. In Johnson v. New Amsterdam Cas. Co., 109 Ga. App. 800, 137 S.E.2d 485 (1964), a

survey case, a widow filed for death benefits. The evidence showed that the decedent
and claimant had obtained a divorce, and thereafter, although they frequently lived
together, there was nothing to indicate a remarriage, and hence benefits were denied.

68. 109 Ga. App. 720, 137 S.E.2d 312 (1964).
69. GA. CODE ANN. §114-305 (1956 Rev.).
70. GA. CODE ANN. §114-303 (1956 Rev.).
71. 110 Ga. App. 389, 138 S.E.2d 603 (1964) .
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as to the other, that the claimant must lose because, even though notice was
given, he had failed to file a claim within the one-year period. To this the

court added that an award by a deputy director which is approved by the

board and is supported by "any evidence" is conclusive on the court. In

this case the short and terse headnote opinion 72 merely recites obvious rules,
and, although most time limitations involve difficult fact situations, no facts

are stated in the report of the decision. The case is noted here in order to

show how both limitations came into play to defeat claims based on two

separate accidents suffered by the same workman, but this is of little im-

portance, and preferably, in the interest of space and costs, the decision is
of that variety which ought not to be formally reported.

(1) Notice of accident. In the thirty-day notice provision there is nothing

as to the form or content of the notice,73 and for many years the Court of

Appeals construed the provision as requiring only such notice as "will put
the employer on notice to make an examination if he sees fit to do so."' 4

However in 1957, in Royal Indem. Co. v. Coulter,75 the Supreme Court held

that "obviously, the notice required is notice of an injury by accident aris-
ing out of and in the course of the employment, and mere notice that an

employee is suffering an injury from an accident does not meet the require-
ment of the statute." In a previous issue of this survey, it was pointed out
that the technical nature of the Coulter standard made it impossible to

apply, and, barring additional interference by the Supreme Court, the Court

of Appeals would gradually wend its way "back to the halcyon days that
predate Coulter."7 6 In Cofield v. Liberty Mut. Ins. Co., 77 a survey case, the
claimant instituted a proceeding to recover compensation for an injury
which was caused when she struck her foot against a thread buggy. The
board found that a few minutes after the accident the claimant "reported

it to Mrs. Hart, who was typing, and Mrs. Hart advised her to bathe it in
alcohol," but concluded that such notice did not meet the requirements be-

cause, in order to do so, the notice must be of an injury by accident arising
out of and in the course of the employment. The Court of Appeals reversed
on the ground that actually the notice was adequate, as the only thing re-
quired was that the notice given put the employer on notice that, if he sees

fit to do so, he should make an investigation. According to the court, the

72. The opinion contains three sentences, one of which affirms the judgment of the
superior Court.

73. GA. CODE ANN. §114-304 (1956 Rev.) , which under certain circumstances requires a
written notice, does provide for content.

74. Davison-Paxon Co. v. Ford, 88 Ga. App. 890, 78 S.E.2d 257 (1953) ; Railway Express
Co. v. Harper, 70 Ga. App. 795, 29 S.E.2d 434 (1944).

75. 213 Ga. 277, 98 S.E.2d 299 (1957). For previous comment on the Coulter decision see
Feild and Holley, Workmen's Compensation, 9 MERCUR L. REV. 191, 212-14 (1957)
Feild and Kelly, Workmen's Compensation, 11 MERCFR L. REV. 188, 207-09 (1959).

76. Feild and Sanchez, Workmen's Compensation, 16 M1ZRCI._'R L. REV. 253, 271 (1964).
77. 110 Ga. App. 275, 138 S.E.2d 115 (1964).
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board had followed an erroneous legal theory. It would seem however that
the rule followed by the board is the Coulter rule, which, according to the
Supreme Court, is the law, and consequently, it ought to be at least slightly
difficult to class such a rule as an erroneous legal theory. Actually, if the
present decision stands, "wending" has come full circle, and the pre-Coulter
era has come alive and is happily with us again.

(2) Filing claims. In U. S. Cas. Co. v. Owens,7s the claimant received a
head injury on August 29, 1957, but did not file a claim until April 21,
1962. At the hearing, the defendants made a motion to dismiss on the
ground that the claim was barred by the one-year statute of limitations. The
superior court reversed the ruling of the board denying the claim on the
ground that the evidence showed that the claimant was lulled into a sense of
security by the employer and hence the employer was estopped to assert
the defense of the one-year period. The contentions of the claimant, includ-
ing estoppel, that the statute of limitations had been tolled were disposed
of by the Court of Appeals on the following grounds:

(a) The time for filing a claim is not tolled by the voluntary payment
of wages or doctor's and hospital bills by the employer.7 9

(b) The failure of the insurer to submit certain forms at the request
of the board does not amount to waiver.80

(c) Evidence of friendship between the employer and the employee and
the employer's oral statement that the employee would be taken care of
whatever he might need was not something upon which the claimant could
reasonably rely because there was evidence in the record to the effect that
the employee knew the employer was "so bad about paying bills," and hence
the claimant did not think he would be taken care of. And even if there was
reliance, in view of the fact that time limitations are jurisdictional, the
usual events which create waiver or estoppel are not effective, but only
fraudulent conduct which deters or debars the claimant from filing suit will
toll the running of the statute.

None of the basic reasons given by the court are acceptable. As for (a),
the act of the employer in continuing to pay the disabled workman his
wages, or what he would be entitled to as compensation, should have the
effect of convincing the workman that liability is established and further,
when he is receiving as much or more than the act requires, it would seem
to be rather ridiculous to start a law suit which would involve fees and costs
and might result in his getting less than he is currently receiving. The same
observations can be made in reference to the payment of hospital and doc-
tor's bills. As for the representations of the employer which are considered

78. 109 Ga. App. 834, 137 S.E.2d 543 (1964).
79. Many Georgia decisions so hold. See, for example, Withers v. Fulwood, 89 Ga. App.

113, 78 S.E.2d 865 (1953).
80. At best, this ground seems to be irrelevant.
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in (c), because the oral statement to provide for the workman was made
when actual care was being provided, reliance on such statement by the
workman seems to be the only reasonable inference that is possible. Further,
the ruling by the court that even if reliance-detriment was established,
neither waiver nor estoppel would be sufficient to toll the running of the
statute due to the fact that such time periods are jurisdictional and not
remedial does little more than display the workings of "technical minded-
ness." The Georgia position in denying relief in such circumstances dates
from the early years of compensation when time periods were classed as
jurisdictional and hence were not subject to waiver and estoppel8 1 Although
the majority view today is to the contrary, it may be doubted that 'Georgia
will ever be able to ameliorate its position by judicial expertise, and hence
the remedy must be provided by legislation.8 2

On the other hand, Georgia is quite reasonable in classifying various items
that come to the board as the equivalent of filing a claim. In Hartford Acc.
& Indem. Co. v. Dutton,s3 the claimant was injured on June 12, 1962, and,
on October 4, 1962, an agreement to pay compensation was entered into by
the parties and was filed with the board on October 12, 1962. No action was
taken by the board until May 29, 1963, when a clerk, in checking the agree-
ment, found an error and returned the ag-eement to the insurer for cor-
rection. The insurer did not respond, and on September 9, 1963, another
request was sent and again the insurer did not respond. On November 7,
1963, the insurer informed the claimant that the agreement had not been ap-
proved by the board but had been returned and, as a hearing had not been
requested in the twelve-month period, the statute of limitations had run
and, consequently, no further compensation would be paid. When the case
reached the Court of Appeals, it was held that the contention of the in-
surer based on the one-year statute was utterly without merit as the sub-
mission to the board of the agreement was as a matter of law equivalent to
the filing of a claim.

Actually, the rule that filing the agreement is the equivalent of filing a
claim is unrealistic, and giving to an event a characteristic which does not
accord with fact is undesirable. This is true even though the purpose is
to avoid the harshness of the one-year period. It would be much more

81. 2 LARSON, op. cit. su pra n. 62, §78.70. For a discussion of the various problems raised
by stch limitations, see Id., §§78.00-78.70.

82. Two aspects of the principal case were deemed unimportant to the court, but at least
they should be noted. When the claimant eventually decided to employ a lawyer, he ac-
cidentally called on the defendant's attorney and was promptly advised not to file
suit. The other aspect was whether the claimant was competent after the blow on
his head. The court observed that there was evidence to support the board's finding
of competence and gave no further consideration to the problem. Actually, a reading
of the brief summary of claimant's testimony is convincing that he was mentally
disturbed.

83. 110 Ga. App. 398, 138 S.E.2d 733 (1964).
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congruous with "fact and law" simply to observe that the calculated conduct
of the insurer to avoid the payment of compensation by lulling the injured
workman into a condition of complacency is sufficient to toll the running of
the statute.

SETTLEMENTS

GA. CODE ANN. section 114-417 (Supp. 1963) provides that, when compen-
sation has been paid for twenty-six weeks, the liability for the balance may be
redeemed by a lump-sum payment if the board deems it "to be in the best
interests of the employee or his dependents or where it will prevent undue
hardship on the employer or the insurance carrier."8 4 In Travelers Ins. Co.
v. Williams,8 5 a widow who had been awarded death benefits obtained a
board order for a lump-sum settlement in lieu of weekly payments. On ex-
ceptions to the Court of Appeals, the court, in an abbreviated syllabus
opinion, affirmed the award, observing that even though the evidence as to
whether a lump-sum settlement was in the best interest of the claimant was
contradictory, it was sufficient to make the findings of the board conclusive
on the court. In addition, the court observed that evidence which tended to
show that the claimant was not destitute and did not require for her liveli-
hood a lump-sum payment was not decisive and did not constitute an "ab-
solute defense." Strangely, the opinion fails to reveal the evidence which was
deemed sufficient to support the finding that a lump-sum award was in the
best interests of the beneficiary, and, in view of the fact that lump-sum
payments directly conflict with the basic purpose of workmen's compensa-
tion, such an omission is unfortunate.

In American Mut. Liab. Ins. Co. v. Stephens,0 the Court of Appeals, in
affirming a lump-sum settlement, found it necessary to interpret an amend-
ment to this section of the act which provides that, in any case, no lump
sum award shall be given when the board finds that there may be a future
change of condition as to either disability or the duration of the period.8 7

It was contended by the insurer that, since the board had failed to make
such required findings, the award was contrary to law. The Court of Ap-
peals ruled, however, that a finding by the board that the claimant was
totally and permanently disabled was tantamount to a finding that there
would be no change of condition and hence the requirement had been satis-
fied.

It would seem, however, that the purpose of the amendment was to help
in eliminating certain risks that are involved in lump-sum settlements. For
example, after such a settlement, the condition of the employee might de-

84. GA. CODE ANN. §114-417 (Supp. 1963).
85. 109 Ga. App. 719, 137 S.E.2d 391 (1964).
86. 109 Ga. App. 634, 137 S.E.2d 95 (1964).
87. GA. LAWS, 1963, pp. 141, 151-53.
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teriorate and he would be entitled to more medical and compensation bene-
fits than were represented by the settlement, or else he might throw off
his disability completely and return to work, and the insurer would be
harmed by having paid too much. The amendment helps to reduce the
possibility of such an eventuality and to reduce the risk of unnecessary harm
to either employer or employee. Certainly its principal purposes are to call
to the attention of the board the possibility of such harm, to direct the
board to give particular attention to the future, and to do something more
than make its customary finding of "permanent and total." Consequently,
a softening up of the legislative mandate by the court to an "equivalent to"
is an unacceptable construction of the amendment.88

In Boston Ins. Co. v. Sharpton,8 9 the question presented was whether an
attorney could obtain a lump-sum settlement of his fee. An award had been
made for the death of an employee to be paid on a weekly basis, and the
board approved an attorney's fee of twenty-five per cent of the total award
and ordered that it be paid by sending every fourth check to the attorney.
At the hearing in reference to the attorney's fee, evidence was introduced to
the effect that the widow and two sons needed a payment each week, and
it would be to their advantage if the lawyer could be paid in full. This
evidence was held sufficient to establish that a lump-sum payment of at-
torney's fees would be beneficial to the dependents. The insurer contended
that an award of attorney's fees on a lump-sum basis was unjustified, as the
right to death benefits might be terminated by'the ending of dependency or
the re-marriage of the widow. The court concluded that such factors were
proper for board consideration, but that they were not sufficient to pre-
clude the award.

Obviously, the recent amendment in reference to changes in disability is
not applicable to death cases. Nevertheless, in view of the fact that the
attorney's fee may be paid prematurely, the same problem is present, and
the resulting hardship is on the insurer. Apparently, the entire program of
lump-sum settlements needs a thorough overhaul by the General Assembly.

SUBROGATION

Subrogation as a statutory remedy in workmen's compensation has not en-
joyed easy sailing in Georgia.90 In the original provision which gave the
employer the right to reach the proceeds of any recovery by the employee
from a third-party tort-feasor, the presence in the provision of the words

88. See 8 SCHNEIDER, NVORKMEN'S COMPENSATION 350-552 (3d cd. 1951) wherein it is ob-
served that "the allowance of a lump-sum award is the exception and not the rule."
See, in accord, Lumbermen's Mut. Cas. Co. v. McIntyre, 67 Ga. App. 666, 21 S.E.2d
446 (1942).

89. 111 Ga. App. 16, 140 S.E.2d 302 (1965).
90. An account which contains most of the details is related in Feild, Workmen's Com-

pensation, 5 MERCER L. REV. 186-88 (1953).
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"legal liability" was held sufficient to exclude the employer when the sum
obtained by the employee was based on a compromise, unless the tort-feasor
admitted legal liability.91 This enabled the employee to retain both his com-
pensation award and whatever he could get by way of a compromise. In
1937, the legislature amended the section so that either a judgment or a
compromise would be subject to subrogation, 92 but in 1940, the amended
provision was held unconstitutional. 3 In the years that followed, whether
subrogation existed was a matter of much doubt and confusion until finally,
in 1952, it was held that the decision to the effect that the 1937 amend-
ment was unconstitutional left the original provision intact, and subroga-
tion was still available when legal liability was established.9 4 In 1963, the
legislature again attempted to give subrogation a proper role and enacted
an amendment which provided that a recovery by the employee, either by
judgment or compromise, should be subject to the employer's right of
subrogation. 95 In Senters v. Wright 8c Lopez, Inc.,96 the board, acting pur-
suant to the 1963 amendment, awarded compensation to the claimant and
granted subrogation to the insurer in the net proceeds of a settlement ob-
tained from a third-party tort-feasor. In the Supreme Court the claimant
contended that the 1963 amendment was unconstitutional in that it denied
him "due process of law as provided by the Constitution of Georgia and of
the United States and equal protection of the law under the 14th Amend-
ment of the United States Constitution." 97 The court ruled that it was not
able to reach the constitutional question. The inability was based on the
fact that the claimant had voluntarily come within the coverage of the act
for the relief which he had obtained, and hence he was estopped to raise
the question of constitutional validity.9s Now, after forty-two years of dis-
couragement, even though it may rest on the thin support of the "benefit
theory," we have made a short step toward the proper development of
subrogation as a phase of the law of workmen's compensation.

In Knight v. Selby Mut. Ins. Co.,99 a survey case, the 1963 amendment to
the subrogation section was not applicable; hence the decision is based on
the language of the old section. Apparently, the claimant recovered damages
in an action against the tort-feasor and was also paid compensation. This
action was one brought by the insurer against the employee for reimburse-

91. Travelers Ins. Co. v. Georgia Power Co., 51 Ga. App. 579, 181 S.E. 111 (1935) .
92. GA. LAWS, 1937, p. 528.
93. Lloyd-Adams, Inc. v. Liberty Mut. Ins. Co., 190 Ga. 633, 10 S.E.2d 46 (1940).
94. Liberty Mut. Ins. Co. v. Crisp, 86 Ga. App. 584, 71 S.E.2d 910 (1952).
95. GA. LAWS, 1963, pp. 141, 145.
96. 220 Ga. 611, 140 S.E.2d 904 (1965).
97. Id. at 612, 140 S.E.2d at 905.
98. The use of the word "estopped" is not in the technical sense and merely means that

it would be unfair to permit a person who has sought and obtained the benefits of
legislation to later take the position that such legislation was invalid in order to
escape the burdens.

99. 110 Ga. App. 149, 137 S.E.2d 925 (1964).

[Vol. 17



WORKMEN'S COMPENSATION

ment in an amount equal to the compensation received by the employee.
The court noted that the subrogation section does not authorize an action
by the employer or insurer against the employee for reimbursement, but
"because of the equities created under the terms of the subrogation section,
[such person] is in equity and good conscience entitled to recover as for
money had and received .... 100 Although the brief report of the case is
largely non-factual and uninformative, the result accords with the meaning
of the old subrogation section and should be obtainable under the 1963
amendment, but in either case, in determining the amount of reimburse-
ment, only the net receipts of the employee should be considered.

FINDINGS

It is well settled that the validity of an award by the compensation board
will depend upon whether it is supported by adequate findings, and that
generally, such findings may be classified as either basic or ultimate, and
that ultimate findings alone are not sufficient. 01 In Dudley v. Sears, Roe-
buck & Co.,10 2 the claimant contended that her back injury arose out of and
in the course of her employment and that the disabling effect thereof en-
titled her to compensation. The director hearing the case found against the
claimant, and this ruling was adopted by the board and affirmed by the
superior court. The findings consisted of a narrative of the evidence which
had been adduced at the hearing plus the following "findings of fact": that
the claimant alleged that she suffered a work-connected injury in July 1962,
and continued to work until February 1963; that she had prior disc surgery
in 1951, and again in October 1963; that, based on medical testimony, the
claimant had a vulnerable back because of previous pathology, to which
was added her recent ruptured disc; that the claimant's symptoms had
changed between April 1963, and September 1963; that there was no medi-
cal way to determine how her condition started: that the claimant had
shown no manifestation of an intervertebral disc prior to September 1963;
that the deputy was unable to find that the claimant's present disability was
work-connected; and that the claimant failed to carry the burden of proof,
and to give notice as required by statute. In reviewing these findings the
court observed that mere ultimate findings were not sufficient, and, al-
though certain basic findings were made, they were not sufficient to support
the ultimate conclusion. Consequently, the case was remanded to the board
with direction that such findings should be made.' 0'

100. Id. at 149, 137 S.E.2d at 926.
101. GA. CODE ANN. §114-707 (1956 Rev.); 2 DAVIs, ADMINISTRATIVE LAW TREATISE

§§16.01, 16.06 (1958).
102. 111 Ga. App. 214, 141 S.E.2d 179 (1965).
103. The opinion contains a valuable summary of the Georgia law in reference to the

function and adequacy of administrative findings.
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A similar situation arose in Hendrix v. American Mut. Liab. Ins. Co., 0 4

wherein the claimant sought compensation, penalties, medical expenses, and

attorney's fees because of a disabling injury to his back. The opinion con-
tains a summary of the findings which concludes with an award to the claim-
ant for "medical expenses . . . up until November 14, 1962, the date [the

claimant] . . . was dismissed by [the doctor] .... 105 The full board adopted
the findings of the deputy director except for the quoted language which
limited medical expenses. The court discussed the evidence in order to dem-
onstrate the lack of findings and, in returning the case to the board, sent
along the following direction: "[t]he board must make the following addi-

tional findings of fact: firstly, as to what reasonable and necessary medical
expenses must be paid for by the defendants, and, secondly, whether the
claimant's dismissal by his employer was for the purpose of avoiding pay-
ment of compensation and, if such be the case, to how much compensation
the claimant is entitled under the law and the facts, and to decide all of
issues raised in the case."' 0 6 Unless such direction is followed, the function
of reviewing administrative action is impossible.

In Noles v. Aragon Mills, 0 7 a third survey case concerned with the ade-

quacy of findings, the court stated that the following issues were presented
to the board: (1) whether the one-year filing period had been tolled by
fraud on the part of the employer, and (2) whether there was a compen-
sable injury which occurred later which made the filing of the claim within

the limitation period. Again the findings of the board are set out in full
and again the insufficiencies of such findings are apparent. At least the court
handles the matter expeditiously, observing that GA. CODE section 114-707
(1933) requires findings, and adding what such findings should contain,

and thereupon recommitting the case to the board in order that proper
findings may be made. It should be remembered, however, in evaluating

the work of the board that to make findings from a record that contains
conflicting and contradictory material and which at times is indistinct and
blurred, is a difficult and delicate task, frequently escaping the expertise
of courts as well as boards or even law professors.

JUDICIAL REVIEW

(1) Evidence. In Wilson v. Aragon Mills,10 8 the campaign in support of

the rule that "any evidence" is sufficient to authorize a finding by the board

104. 111 Ga. App. 128, 140 S.E.2d 907 (1965).
105. Id. at 129, 140 S.E.2d at 908.
106. ld. at 131, 140 S.E.2d at 909.
107. 110 Ga. App. 374, 138 S.E.2d 598 (1964).
108. 110 Ga. App. 392, 138 S.E.2d 596 (1964). See also Firemen's Fund Ins. Co. v. Taylor,

111 Ga. App. 17, 140 S.E.2d 288 (1965), a survey decision which is about identical
with the noted decision in both size, content, and result.
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was continued. 10 9 In this case the board found that claimant was out of

work for two weeks as a result of a work-connected injury, and that he

had returned to work for about two weeks when he stopped again not return-

ing thereafter. The board noted that the evidence failed to show that stopping

the last time was due to his injury and consequently awarded compensa-
tion on a two-week disability basis. From this award the claimant appealed.

The court held that the testimony by a physician that the claimant was able

to return to work, even though contradicted by the claimant, was sufficient

as any evidence to support the finding. Incidentally, the Uniform Admin-

istrative Procedure Act which Georgia recently adopted properly eliminates
the "any evidence" rule, but, for undiscoverable reasons, the compensation

board was excluded from the uniform act.110

In Travelers Ins. Co. v. Childers,11 ' the "any evidence" rule was again

implemented. The claimant testified that he suffered a work-connected in-

jury to his back and, although he attempted to continue his job, he was

unable to do so, and that prior to the accident he had worked steadily for

the employer for over nine years. It was held that such testimony was suf-

ficient to support an award of compensation even though there was evidence
to the effect that the claimant was suffering from an old shrapnel wound in

his hip which might have contributed to the disability or might have caused

it as any time, and even though the only medical witness merely

testified that the work-connected injury might have or could have resulted

in the disability. As everyone knows, of course, the testimony of a lay wit-
ness as to the cause of his back condition is more dependable than the ob-

servations of a "whole college of physicians and surgeons," and the reliability
of the testimony of a medical witness in reference to the causal relationship

between accident and disability depends on the verb tense in which the wit-

ness expresses himself.
(2) Erroneous legal theory. Upon the remand of the case of Georgia

Power Co. v. Carter,11 2 in making an award of compensation, the board

found that, although the evidence was conflicting and would support an

award either way, "this being a [liberally] construed Act for beneficient pur-

pose,"1 1 it proceeded to find that claimant had suffered a work-connected

109. GA. CODE ANN. §114-710(4) (1956 Rev.) provides that findings by the board are
final except when "there is not sufficient competent evidence in the record" and this
is usually construed to mean "any evidence."

110. GA. CODE ANN. §3A-102 (a) (Supp. 1965) eliminates the State Board of Workmen's
Compensation from coverage. GA. CODE ANN. §3A-120 (h) (Supp. 1965) provides that
the court may reverse or modify the findings of an agency because the findings are
"clearly erroneous in view of the reliable, probative, and substantial evidence on the
whole record."

111. 110 Ga. App. 466, 138 S.E.2d 923 (1964).
112. 110 Ga. App. 233, 138 S.E.2d 182 (1964). A previous opinion is reported in 107 Ga.

App. 380, 130 S.E.2d 156 (1964).
113. 110 Ga. App. at 233, 138 S.E.2d at 182. (All italicized in original.)
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injury within the meaning of the "liberally construed Compensation Act." 1 14

In reversing the award, the court pointed to the facts that no portion of the
act was drawn in question, and that no construction was required, and that
the board actually applied the rule of liberal construction to the evidence
which means that the board followed an erroneous legal theory.

In Miller v. Travelers Ins. Co., 1 15 the board, in dismissing a claim, stated
that there was no "competent, positive, relative, legal or medical evidence"
to support a finding that the claimant's mental condition was work-connected
The record contained evidence to the effect that the claimant had been ex-
posed to parathion, but whether this could have caused claimant's condition
was in dispute among the medical experts who testified. One medical witness
testified that parathion could bring about such a condition, but that this
was an opinion which he had gotten from reading medical journals. Ac-
cording to the court, such medical testimony was sufficient to sustain an
award of compensation and the exclusion of such testimony from considera-
tion was based on an erroneous legal theory.

(3) Adequacy of the record. In Dunagan v. Aetna Cas. and Sur. Co.,
116

the record as it was transmitted to the superior court from the board did
not contain any evidence on behalf of the employer, but only evidence on
behalf of the employee. Hence the evidence did not sustain the findings,
and the superior court erred in affirming the award. The Court of Appeals
noted, however, that since it affirmatively appeared from the record that
the employer's evidence had been before the board, but through inadver-
tence the board had failed to forward it to the clerk, the case was remanded
to the superior court with directions that the court require the board to
make the record complete, and when completed, to enter a new judgment
thereon. A similar procedure was followed in Turner v. American Mut.
Liab. Ins. Co."' when the record transmitted by the board to the superior
court failed to include a transcript of the evidence upon which the award
was based and consequently the superior court was without authority to af-
firm the award.

(4) Unavailability of hearing examiner. In Phoenix Assur. Co. v. Ed-
wards,118 the deputy director who held the initial hearing resigned before
writing an opinion and the chairman of the board assumed the role of the
director and rendered an award which found the employee totally disabled.
The award was appealed to the board and the superior court and affirmed
in each instance. In the Court of Appeals, the employer contended that the
unavailable deputy planned to delay writing an award in order to find

114. Ibid.
115. 111 Ga. App. 245, 141 S.E.2d 223 (1965).
116. 110 Ga. App. 302, 138 S.E.2d 448 (1964).
117. 109 Ga. App. 721, 137 S.E.2d 385 (1964).
118. 110 Ga. App. 378, 138 S.E.2d 596 (1964).
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out if the offer of light work made by the employer to the employee during
the hearing was ever tendered and if the employee accepted or refused the
offer without justification. The court affirmed the award, observing that
the contention of the employer could be satisfied by construing the award
as meaning that compensation will cease at the time suitable work is offered
and is refused without justification.

A unique phase of the case and one to which the court gives no attention
is whether, under the Georgia compensation statute, if a deputy director
becomes unavailable before rendering an award, the chairman of the board
may step in and act as a substitute. Actually, in administrative findings, the
job is divided between hearing director and the board, and this prevents
judicial procedures from being analagous. When a case comes to the board
from a deputy director, the proceeding is de novo, and the board may re-
verse the director, or make new findings, or hear the parties. In view of the
board's general control over the proceeding, it would seem reasonable to in-
fer that a representative or member of the board could fill in. There is
one exception, however, and that is when the demeanor of witnesses is an
essential factor in making findings. Under such circumstances a decision
ought not to be made without taking such factor into account.119 Generally,
in compensation proceedings, the record is developed by means of the testi-
mony of live witnesses whose demeanors are essential factors, and a pro-
ceeding which eliminates such an element from consideration is not only
unfair, but may impinge on due process.

(5) Finality of awards. In Lavender v. Zurich Ins. Co., 120 the claimant
sustained a back injury and filed a claim with the board. Before the matter
came on for a hearing, the parties filed with the board a stipulation re-
citing in part that the "claimant has determined and is satisfied that the
injury he sustained . . . is not compensable"' 21 and a request was made that
the board enter an award denying compensation. Whereupon, the board
issued such an award. Over a year later the claimant filed an action in the
superior court to set aside the award on the following grounds: (1) fraud
in the procurement, and (2) that there are no findings to support the
award. The petitioner abandoned the ground based on fraud and as to
the remaining ground, the superior court dismissed oh demurrer. In the
Court of Appeals the judgment was affirmed as the second ground contained
only matters which should have been raised on direct appeal. With the
abandonment of the ground of fraud, the only possible result was that
reached by the court. In this connection it would seem that there are many

119. 2 DAvIs, op. cit. supra n. 99, §11.18.
120. 110 Ga. App. 196, 138 S.E.2d 118 (1964).
121. Id. at 196, 138 S.E.2d at 119.
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similar situations122 which arise in the administration of workmen's com-
pensation and this should call for at least an inquiry, and if deemed neces-
sary, a special procedure when an injured workman makes an effort to fore-

go compensation.

MISCELLANEOUS

Generally, due to the absence of convenient categories or to the com-
placent nature of the issue presented, the following cases are treated briefly.

(1) Disability and earning capacity. In General Motors Corp. v. Boggs, 123

the claimant was awarded compensation based on total incapacity to labor
and the order provided that payments should continue "until the claimant

is furnished light work he is capable of doing or is about to obtain light
work." 124 In the Court of Appeals the employer contended that in view
of the finding that the employee should find light work the award should
have been based on partial rather than total incapacity. The court dis-
agreed, however, observing that "a partial physical disability may result in
a total loss of earning capacity."' 25

(2) Availability of declaratory judgment procedures. In Bryant v. Clark
Glass K Mirror Co:,1 26 the plaintiff filed a petition in the superior court
which designated a roster of defendants and contained a mesh of
allegations which seem impossible to disentangle. The gravamen of
the petition seemed to be that by false representations the defendants had
prevented the petitioner from enforcing his right to compensation for one
injury and from enforcing a compensation award for a second injury. The
court held that such allegations do not show a right to declaratory relief. At
most, the petition shows that if plaintiff has any rights they have already
accrued. It does not show that plaintiff is in danger of taking undirected
future action. Consequently, the only relief possible is advisory in nature
and this is not possible under the Declaratory Judgments Act. 27

(3) Attorney's fees. In the first appearance of U. S. Cas. Co. v. White, 12s

in addition to an award of compensation, the board granted attorney's fees
on the ground that the defense was unreasonable, but in view of the fact
that there was no evidence of the value of such services, the case was re-

122. See, e.g., Cardin v. Riegel Textile Corp., 219 Ga. 695, 135 S.E.2d 284 (1964); Tigue
v. American Mut. Liab. Ins. Co., 108 Ga. App. 723, 134 S.E.2d 525 (1963); McCord
v. Employers Liab. Assur. Corp., 96 Ga. App. 35, 99 S.E.2d 327 (1957).

123. 109 Ga. App. 839, 137 S.E.2d 569 (1964).
124. Id. at 840, 137 S.E.2d at 569.
125. Id. at 841, 137 S.E.2d at 570, quoting from Sears, Roebuck & Co. v. Wilson, 215 Ga.

746, 754, 113 S.E.2d 611. 617 (1960).
126. 109 Ga. App. 606, 136 S.E.2d 915 (1964). The appeal went first to the Supreme

Court (219 Ga. 703, 135 S.E.2d 383 (1964)) which transferred it to the Court of
Appeals on the ground that plaintiff sought only legal relief.

127. GA. CODE ANN. §110-1101 to -1111 (1959 Rev.).
128. 108 Ga. App. 539, 133 S.E.2d 439 (1963).
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manded to the board. On the second appearance, 12 9 the court found that the
defect had been corrected and that the amount of the attorney's fees was
authorized by the evidence. 130

(4) Insurance. An exception to the risk which has appeared in recent
years in insurance policies is based on whether the injured person is en-
titled to workmen's compensation. In Automatic Icemaker Co. v. Sun Ins.
Office Ltd.,13 such an exception was recognized as valid and given full
effect.

(5) Button, button. On the first appearance of the case of Employers
Ins. Co. v. Wright,132 the court affirmed an award of compensation which
was based on the fact that, under the circumstances, rape of the claimant
was a work-connected accident. The second appearance contains a detailed
statement of the action and reaction on the part of the board and the su-
perior court when the case was returned, and on the second trip to the
Court of Appeals the judgment was reversed. 33 It is recommended that any-
one who wishes to go further should, with ample fortitude, consult the
court's opinion. A possible explanation is the fact that in jurisdictions
where the demurrer is the principal pleading, it takes at least two trips to
the appellate courts even for administrative proceedings before a matter in
litigation can be terminated.

(6) Out-of-state accidents. In Crider v. Zurich Ins. Co.,
1 3 4 the petitioner,

a resident of Alabama, was injured in Alabama while employed by Lawler
Construction Company, a Georgia corporation. At the time of the injury,
both the petitioner and Lawler were subject to Georgia's workmen's com-
pensation statute. Petitioner instituted an action in an Alabama court
under the Georgia statute and obtained judgment by default against Law-
ler. In order to enforce this judgment, petitioner brought a diversity action
against Zurich, the compensation carrier for Lawler, in a federal district
court in Alabama. 13 Zurich filed an action to dismiss on the ground that
the 'Georgia act vested the Georgia compensation board with primary juris-
diction and hence the Alabama court lacked subject-matter jurisdiction to
enter the default judgment. 36 The federal district court granted the motion
and the Court of Appeals affirmed." 7 On certiorari the United States Su-
preme Court held that the full faith and credit clause does not compel a

129. U.S. Cas. Co. v. White, Ill Ga. App. 267, 141 S.E.2d 321 (1965).
130. GA. CODE ANN. §114-712 (1956 Rev.) permits the assessment of attorney's fees when

the suit has been defended without reasonable ground.
131. 110 Ga. App. 289, 138 S.E.2d 326 (1964).
132. 108 Ga. App. 380, 133 S.E.2d 39 (1963). A comment on the case appears in 16 MERCER

L. REV. 259-60 (1964).
133. Employers Ins. Co. v. Wright, 110 Ga. App. 773, 140 S.E.2d 51 (1964).
134. 380 U.S. 39 (1965).
135. Crider v. Zurich Ins. Co., 224 F. Supp. 87 (N.D. Ala. 1963).
136. GA. CODE ANN. §114-103 (1956 Rev.).
137. Crider v. Zurich Ins. Co., 324 F.2d 499 (5th Cir. 1963).
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state court in a suit brought under a workmen's compensation act of a sister
state to give effect to a provision of the foreign act investing primary
jurisdiction in an administrative board of the sister state.

To discover that Georgia's workmen's compensation act possesses such
migratory qualities is both pleasing and surprising. In 1947, in Green v.
J. A. Jones Constr. Co.,138 it was held in the Fifth Circuit Court of Appeals
that a Mississippi state court had no jurisdiction to award damages under
the Georgia compensation statute and that the United States District Court
for Mississippi was under the same disability. Also, in Bradford Elec. Co.
v. Clapper,139 the United States Supreme Court held that a state could fix
one exclusive remedy for personal injuries involving its residents wherever
the accident happened and that, under the full faith and credit clause, other
states must refuse to enforce any inconsistent remedy. In the meantime, how-
ever, compensation acts began developing propensities for travel, and the
Crider case fits neatly the developing pattern. 140 The fact that Alabama was
both the state of the injury and of domicile and consequently had a special
interest in the welfare of the worker was deemed a sufficient basis for cir-
cumventing full faith and credit.

138. 161 F.2d 359 (1947).
139. 286 U.S. 145 (1932).
140. Carroll v. Lanza, 349 U.S. 408 (1955) ; Pacific Employers Ins. Co. v. Industrial Acc.

Comm'n, 306 U.S. 493 (1938); Alaska Packers Ass'n v. Industrial Ace. Comm'n, 294
U.S. 532 (1935).
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