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STATUTES

There were only two statutes enacted during the survey period that are
of any general interest to practitioners in this field. An act' was passed for
the purpose of encouraging property owners to make land and water areas
available to the public by limiting their liability in connection therewith.
The act states that an owner of land who invites or permits another to use
his property for recreational purpose, without charge, owes no duty of care
to keep the premises safe for entry or use and does not confer upon such
person the status of an invitee or licensee. The act is inapplicable where
the owner of land charges for the recreational use of his land, and it does
not affect the owner's liability for willful or malicious failure to guard or
warn against a dangerous condition, use, structure, or activity

GA. CODE section 107-205 relating to the release of the defendant who, in
any action for the recovery of personal property in which bail is required,
is held in imprisonment by reason of his inability to give security, was
amended so as to provide that upon presentation of a petition for release
to the judge of the court in which the suit is pending, the judge, based upon
the contents of the petition and in the exercise of sound discretion after
reasonable notice to the plaintiff or his counsel not to exceed five days, shall
proceed in a summary way to hear the evidence upon the facts contained
in the petition.2

AUTOMOBILE LAW

Under this heading all cases arising from automobile accidents will be dis-
cussed.

Dowis v. McCurdy,3 which involved a rear end collision, was one of the
more interesting cases during the survey period. The trial court charged that
proof of any of the allegations of negligence alleged in the petition, "would
be sufficient insofar as the proof of negligence is concerned." The Court of
Appeals divided five to four, with the majority holding that while the
quoted excerpt from the charge was not as clear as it should be it did not
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1. GA. LAWS, 1965, p. 476.
2. GA. LAWS, 1965, p. 542.
3. 109 Ga. App. 488, 136 S.E.2d 389 (1964).
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mislead the jury. The four dissenting judges felt that while the charge was
satisfactory as applied to negligence per se, it was error as applied to acts
of common law negligence for the jury might have concluded that they had
only to determine whether an alleged act of negligence was committed and
that it was not necessary that they further determine whether the act con-
stituted negligence.4 This case has already been cited in approximately a
dozen subsequent decisions.

Pannell v. Fuqua5 was an action by a passenger against the driver of a car
in which the plaintiff was riding, the plaintiff having been injured when
the defendant stopped suddenly to avoid striking a child. Although stating
that, "the allegation that the defendant's speed was only 15 miles per hour
is almost enough to negative any negligence on his part," the Court of Ap-
peals held that the petition did state a cause of action and the order of the
trial court sustaining a general demurrer was reversed.

The same result was reached in Varga v. Williamson,6 where it was held
that an agreement by an automobile occupant to purchase beer for the driver
in exchange for a ride made the occupant a passenger to whom the duty of
ordinary care was owed, rather than a guest. In another suit by an occu-
pant who was a guest, a summary judgment in favor of the defendant host
was reversed; 7 the Court of Appeals held that evidence that the defendant
could have observed the approach of another vehicle from the right at an
intersection coupled with his action in entering the intersection on an amber
light would have authorized a finding of gross negligence.

In Attaway v. Morris,8 it was held that GA. CODE ANN. section 68-162 (a)
(Supp. 1963) requiring that " in every event speed shall be so controlled as

may be necessary to avoid colliding with any person, vehicle, or other con-
veyance on or entering the highway in compliance with legal requirements
and the duty of all persons to use due care" does not impose an absolute
duty on a motorist to have his vehicle under such control that he can bring
it to a stop in order to avoid an injury to person or property.

Although recognizing the often-stated rule that one having the right
of way may assume that others using the highway will obey the rules of the
road, the Court of Appeals pointed out 9 that, when it becomes apparent to
the one having the right of way that another driver is proceeding negligent-
ly, a duty arises to exercise ordinary care to avoid the other's negligence.

4. The author of the dissent, Judge Eberhardt, included an eloquent plea for the adop-
tion of a statute requiring that exceptions to the charge be called to the attention
of the trial judge prior to verdict, a plea which was answered at least in part by
GA. LAWS, 1965, pp. 18, 31.

5. 111 Ga. App. 18, 140 S.E.2d 280 (1965).
6. 110 Ga. App. 684, 139 S.E.2d 518 (1964).
7. Hall v. Fields, 109 Ga. App. 568, 136 S.E.2d 529 (1964).
8. 110 Ga. App. 873, 140 S.E.2d 214 (1965).
9. Lusk v. Smith, 110 Ga. App. 36, 137 S.E.2d 734 (1964).
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In Boner v. Soltero,'0 it was alleged that the plaintiff's automobile, while
moving slowly forward on a ramp leading to an expressway, was struck from
the rear by the automobile of one defendant, and that defendant's auto-
mobile was then struck in the rear by the second defendant's, causing it to
collide again with the plaintiff's vehicle. It was held that the petition stated
a cause of action against the two defendants as joint tort-feasors although
their negligence was not simultaneous.

Johnson v. Blakely" was a suit against the owners and operators of a
service station on the theory that they had diverted the attention of a
motorist by blowing whistles and horns to attract customers to their station,
thereby causing a rear end collision. The Court of Appeals held that the
petition stated a cause of action although there was no express allegation
of foreseeability of the injury. The Supreme Court unanimously reversed,
holding that the alleged negligence of the service station operator had no
causal relation to the injuries sustained by the plaintiff and that the de-
fendants were not bound to anticipate the negligence of others.' 2 A rear-
end collision was also involved in Fisher v. Temple, 3 it being held that
where the defendant contended that the driver of the overtaken automobile
in which the plaintiff was riding failed to give a turn signal for at least
one-hundred feet as required by law, it was error for the trial court to charge
GA. CODE ANN. section 68-1647 (a) (1957 Rev.) without also giving in charge
section 68-1647 (b) (1957 Rev.) which defines an appropriate turn signal.

The rescue doctrine (danger invites rescue) was applied in one of the
more interesting cases of the survey period.' 4 According to the petition, the
plaintiff's son, while driving along a highway on a dark rainy night, ob-
served a sagging electric wire which had been broken as a result of the de-
fendant's negligence. Recognizing the wire to be dangerous to travelers,
he stopped his car, got out for the purpose of warning others, and was
electrocuted when the wire came in contact with his body. The Court of
Appeals held that the petition stated a cause of action, reasoning that
knowledge by the decedent of the danger to others did not, as a matter of
law, make his own conduct so unreasonable as to bar recovery. Under the
rescue doctrine there was a jury question as to whether the risk taken by the
decedent was unreasonable under the circumstances.' 5 The rescue doctrine

10. 110 Ga. App. 517, 139 S.E.2d 162 (1964).
11. 110 Ga. App. 355, 138 S.E.2d 614 (1964).
12. Blakely v. Johnson, 220 Ga. 572, 140 S.E.2d 857 (1965) .
13. 109 Ga. App. 859, 137 S.E.2d 545 (1964).
14. Slappy v. Georgia Power Co., 109 Ga. App. 850, 137 S.E.2d 537 (1964).
15. An interesting point of appellate procedure was also decided. The Court of Appeals

held that once its remittitur has been issued, transmitted to the trial court, and there
received, it loses all jurisdiction, and it cannot by a subsequent order recall the re-
mittitur so as to enable the defendant in error, who failed to give timely notice of an
intention to seek certiorari, to do so.
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was also applied in Walker Hauling Co. v. Johnson16 (not an automobile
case), where it was held that a petition by a "skilled fire fighter" who was
injured while fighting a fire allegedly caused by the defendant's negligence
stated a cause of action.

GA. CODE ANN. section 68-1723 (Supp. 1963), which requires that every
vehicle driven on a highway be in good working order, has previously been
construed as being "sufficiently broad to cover any other equipment on a
motor vehicle which, being itself defective, renders the vehicle dangerous to
others." 17 In Arnold Servs., Inc. v. Sullins,s evidence that a wheel came off
the defendant's truck and struck the plaintiff's vehicle was held to make
out a prima facie case of negligence under this section and to authorize a
verdict for the plaintiff.

Several cases involved the master-servant relationship. In Corum v. Ed-
wards-Warren Tire Co.,19 the Court of Appeals affirmed the grant of a sum-
mary judgment for the defendant by a division of eight to one. Although the
defendant's truck had been driven by his employee to go to see about the
employee's sick wife and the parked truck had thereafter caused an accident,
there was no evidence, said the court, that the servant was on his master's
business at the time of the accident. It was pointed out in another case that
the doctrine of imputed negligence has no application to an action brought
by a master against his servant for injuries suffered from the negligent op-
eration of the master's vehicle by the servant; as between them, the doctrine
of comparative negligence is applicable. 20 In still another case, it was held
that the mere fact that the plaintiff's employer had settled with the de-
fendant and had obtained a release purporting to release the employer and
the plaintiff from all claims would not bar a claim by the plaintiff, since
the plaintiff was not a party to the settlement and the inclusion of his
name in the release was a gratuitous act.2 1

Where liability is sought to be imposed upon the owner of the vehicle be-
cause he entrusted it to an incompetent driver, actual knowledge of incom-
petency is essential and constructive notice is insufficient.22 'GA. CODE ANN.

section 37-116 (Supp. 1963), which provides that notice sufficient to attract
attention shall be notice of everything to which it is afterwards found in-
quiry might have led, is inapplicable. The court held that the fact that a
driver had been warned for speeding was insufficient to prove incompetency
as to the driver, and knowledge thereof would likewise be insufficient to
make an owner responsible.

16. 110 Ga. App. 620, 139 S.E.2d 496 (1964).
17. Beck v. Wade, 100 Ga. App. 79, 81, 82, 110 S.E.2d 43, 46 (1959).
18. 110 Ga. App. 19, 137 S.E.2d 727 (1964).
19. 110 Ga. App. 33, 137 S.E.2d 738 (1964).
20. Hightower v. Landrum, 109 Ga. App. 510, 136 S.E.2d 425 (1964).
21. Rowland v. Lewis, 109 Ga. App. 755, 137 S.E.2d 387 (1964).
22. Roebuck v. Payne, 109 Ga. App. 525, 136 S.E.2d 399 (1964).
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Two cases involved actions arising in other states where the plaintiffs did
not plead or prove the laws of such states. In Record Truck Line, Inc. v.
Harrison,23 the Court of Appeals pointed out that at common law there
was no right of action to recover damages on account of a homicide. The
action in that case arose in Alabama, which was created from one of the
original thirteen colonies. Since no foreign statute was pleaded, it was pre-
sumed that the Alabama law was the same as the Georgia common law and,
therefore, a general demurrer should have been sustained. Ohio So. Express
Co. v. Beeler24 involved a Tennessee accident. The court said it would be
presumed that the common law was in force there and the rule at common
law was contributory negligence, not comparative negligence which was cre-
ated in Georgia by statute.

It has become increasingly clear from recent decisions that there is almost
always a jury question as to whether a guest has assumed the risk or is con-
tributory negligent in riding with an intoxicated driver.2 5 In Gaines v. Mc-
Carty,2 6 the court said that, if it is known or reasonably apparent to a guest
passenger that the host driver is intoxicated to the extent that it is less safe
for him to operate the automobile than if he was sober, this is merely a
fact to be taken into consideration with other evidence in determining
whether the guest exercised ordinary care for his own safety in entering or
remaining in the automobile.

In Cohen v. Sapp,27 it was pointed out that the right of action to recover
medical expenses and loss of services of a minor is in the father unless
parental power has been lost in one of the four ways set forth in GA. CODE

section 74-108 (1933). Absent such a showing, a mother cannot recover even
though the minor is in her actual custody.

In answer to a certified question, the Supreme Court held that where one
suffers both personal injuries and property damages from an automobile
accident, an assignment to a collision insurer of the cause of action for
property damages does not bar an action for personal injuries if no action
has been instituted by the assignee to recover for the property damages. 28

Treating the question as one of first impression, the court held that the rule
against splitting a single cause of action does not mean that one may not
maintain an action for a part only of that claim but simply precludes the
maintenance of a second action for the other portion of the cause of action.

23. 109 Ga. App. 653, 137 S.E.2d 65 (1964).
24. 110 Ga. App. 867, 140 S.E.2d 235 (1965).
25. E.g., in Sparks v. Porcher, 109 Ga. App. 334, 136 S.E.2d 153 (1964), decided in the

last survey period, the Court of Appeals held in a five-to-four decision that there was
a jury question even though the guest continued to ride in the automobile knowing
that the host was under the influence and had been driving eighty miles per hour.

26. 109 Ga. App. 593, 137 S.E.2d 70 (1964).
27. 110 Ga. App. 413, 138 S.E.2d 749 (1964).
28. Story v. Rivers, 220 Ga. 232, 138 S.E.2d 304 (1964).
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In Clinton v. State Farm Mut. Auto. Ins. Co., 20 it was held that an al-
legedly false representation by an insurance adjuster that the plaintiff would
receive a settlement in the future is not a representation as to an existing
or past fact and does not support an action for fraud. The statute of limita-
tions had run so as to bar the claim for personal injuries. Although stating
that the conduct of the adjuster was reprehensible if the allegations of the
petition were true, the Court of Appeals concluded that it was bound by
prior decisions of the Supreme Court.30

ACTIONS AGAINST OWNERS AND OCCUPIERS

The most interesting decision in this category was Gibson v. Consolidated
Credit Corp.31 The plaintiff, a customer, slipped and fell on a floor which
was slippery because of the presence of water tracked in by other customers
and persons during a rainstorm that was still in progress at the time the
injury was sustained. A majority of five judges of the Court of Appeals af-
firmed the order of the trial court sustaining a general demurrer, holding:
that the true ground of liability of an owner is superior knowledge of a con-
dition that may subject an invitee to harm; that it is common knowledge
that during a rainstorm water will be tracked in by the public; and that
there is no duty to mop continuously to keep a floor free of water
during such a rainstorm. It was further pointed out that the use as floor
covering of a tile in common use in a building industry does not constitute
negligence. The four dissenting judges felt that there was a jury question.
This case was followed in Card v. Chichester's Baconsfield Pharmacy, Inc.3 2

The Court of Appeals held that general demurrers were properly sustained
in the following cases: (a) A customer was injured when she at-
tempted to leave a store by an automatic "entrance" door which swung in
and struck her.3 3 According to the petition, the building owned by one of
the defendants was divided into two connected stores. The plaintiff com-
plained that the entrance and exit doors in one store were opposite from the
way the doors are constructed in the other. In this connection, Judge Jordan
stated for the court: "To say that one who constructs a building to be oc-
cupied by two stores must place the separate doors for each of the stores in
like position and in uniform operation would be imposing a new duty and
theory of liability which I do not believe our courts have thus far im-
posed."'3 4 (b) An invitee fell as a result of a liquid that allegedly had been

29. 110 Ga. App. 417, 138 S.E.2d 687 (1964).
30. E.g., Beach v. Fleming, 214 Ga. 303, 104 S.E.2d 427 (1958).
31. 110 Ga. App. 170, 138 S.E.2d 77 (1964).
32. 111 Ga. App. 358, 141 S.E.2d 790 (1965).
33. Platz v. Kroger Co., 110 Ga. App. 16, 137 S.E.2d 561 (1964).
34. Id. at 17-18, 137 S.E.2d at 562-63.
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permitted to be spilled and to remain on the defendant's floor,35 the court
holding that the petition was defective because it did not allege how long
the liquid had been on the floor and alleged constructive rather than actual
knowledge by the defendant of the existence of this condition. (c) A win-
dow shopper's heel caught in a door mat protruding onto the sidewalk at the
entrance to defendant's store, there being no allegation that the defendant
had placed the door mat there or had actual knowledge of its presence or
that the mat had been so located for a sufficient period of time to authorize
a finding of constructive knowledge. 36

In McLaury v. McGregor,37 it was held that a verdict was demanded for
the defendant landowners in an action by an infant who had crawled into
a hallway and inserted the charged end of an electric cord into his mouth.
The court concluded that there was no evidence that the defendants knew
the cord was constructed in the unusual manner alleged by the plaintiff and
that the injury was caused by a latent defect not ascertainable in the exercise
of ordinary care.

Petitions were held to state causes of action in two other cases. In Kroger
Co. v. Anderson,3 a customer bumped into a dolly left in the aisle of de-
fendant's store when her attention was distracted by a display in the store.
The court said that it was not necessary to allege knowledge of this condi-
tion by the defendant since the dangerous condition was created by the de-
fendant's employees. In Jenkins v. Southwire Co.,3 9 a business invitee fell
at night from an unlighted, unguarded private walkway which was five feet
higher than an adjoining loading ramp. The petition was construed as al-
leging the equivalent of providing a walkway with an excavation immedi-
ately adjacent thereto.

In two landlord-tenant cases, it was determined that causes of action were
stated. In the first,40 the tenant had notified the landlord several times that
the roof over a porch was leaking but the landlord did not make the neces-
sary repairs. The ceiling of the porch subsequently fell and injured the plain-
tiff. Basing its decision upon the principle that following notice from the
tenant a landlord has a duty to inspect and make repairs within a reason-
able time, the court further held that the condition complained of by the
tenant was not so apparently dangerous as to bar a recovery. In Smith v. 670
New Street, Inc.,41 the tenant contended that she had tripped and fallen
downstairs when her toe caught on a piece of terra cotta pipe that was not
apparent because it was the same color as a step riser and thus blended in

35. Ward v. VFW, Post 2588, 109 Ga. App. 563, 136 S.E.2d 481 (1964).
36. Frist v. U. S. 5 & l0 Stores, Inc., 110 Ga. App. 237, 138 S.E.2d 186 (1964).
37. 110 Ga, App. 679, 139 S.E.2d 444 (1964).
38. 110 Ga. App. 696, 140 S.E.2d 108 (1964).
39. 111 Ga. App. 29, 140 S.E.2d 514 (1965).
40. Canfield v. Howard, 109 Ga. App. 566, 136 S.E.2d 431 (1964).
41. 111 Ga. App. 35, 140 S.E.2d 495 (1965).
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with the background. The court held that the petition stated a cause of ac-
tion and that the plaintiff was not negligent as a matter of law in failing to
detect this condition even though it was inferable from the petition that she
had previously used the step. 42

It was held that a verdict for a pedestrian was authorized in Melaver v.
Garis,4 3 where a fall resulted from a defect in a city sidewalk that was caused
by the parking of defendant's delivery trucks and vehicles of defendant's cus-
tomers and where the defect had existed for such a time as to charge the de-
fendant with constructive knowledge.

Lacy v. City of Atlanta44 was an action by a pedestrian who fell on an al-
legedly defective sidewalk. The plaintiff had walked over this sidewalk many
times in the past. On the day of the injury she put her foot down on a
slab that appeared to be firm but it broke under her weight. The court said
that a jury question as to her right to recover existed even though she knew
that the sidewalk generally was not in good condition, the particular defect
complained of not being so apparent as to make her guilty of contributory
negligence as a matter of law.

The plaintiff in Fickling v. City Council of Augusta45 was a mother suing
for the death of her nine year-old child who drowned in a pond on property
owned by the city and from which sand and gravel had been moved by a
private contractor pursuant to a contract with the city. The court held that
there was no basis for liability either because of the existence of a hole or a
ledge under the water, or because the water was muddy, even though it was
contended in the petition that the defendant had knowledge that children
were accustomed to playing there, the holding being grounded on the
principle that owners and occupiers have no duty to take affirmative action
to protect persons not invited on their land from the hazard of a pond,
even if the persons be small children.

RAILROAD CASES

Southern Ry. v. Snider 46 was a petition by a brakeman under the F.E.L.A.
for injuries sustained when an allegedly defective door fastener which he was
using to assist him in getting into a car gave way. The petition was held to
state a cause of action in view of the allegations that the plaintiff and other

42. This was the second appearance of the case. In its first appearance, 670 New Street, Inc.
v. Smith, 107 Ga. App. 539, 130 S.E.2d 773 (1963), the court held that the petition did
not set out a cause of action. Commenting further that "our original opinion thus
became a blueprint for change," the court said that all allegations relied on by the
court in its first opinion as showing failure to exercise ordinary care by the plaintiff
had been deleted prior to the second appearance.

43. 110 Ga. App. 267, 138 S.E.2d 435 (1964).
44. 110 Ga. App. 814, 140 S.E.2d 144 (1964).
45. 110 Ga. App. 330, 138 S.E.2d 437 (1964).
46. 110 Ga. App. 1, 137 S.E.2d 752 (1964).
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brakemen employed by the railroad used door fasteners for this purpose
with the railroad's full knowledge, thereby placing upon it a duty to inspect
the door fastener in question in order to ascertain whether or not it was safe
for this unintended use.

A railroad and one of its employees may be sued as joint tort-feasors in
the county of the residence of the employee even though the employee's
negligence is the sole negligence charged against the railroad. In Southern
Ry. v. Wooten,47 where venue was based upon this principle, it was held that
the petition stated a cause of action for negligent failure of the railroad's
train crew to keep a proper lookout even though it further appeared that
there was an open switch that caused the train to jump the track and to
run into the plaintiff's building.

In Southern Ry. v. Lomax, 48 the railroad was sued for negligence in fail-
ing to have in existence a barricade where a bridge leading over its tracks
had been removed. Evidence at the trial showed that a barricade had original-
ly been erected but had later been removed by someone other than the
defendant and had not been up for at least four months before the accident.
It was held that there was a jury question as to the railroad's negligence
in failing to inspect to see if the protective measures which it had taken
were still in effect and adequate, but the judgment was reversed because
of an error in the charge.

ACTIONS AGAINST DOCTORS AND HOSPITALS

A verdict against a hospital in the amount of $115,000.00 for the death of
a forty-seven year-old man was upheld in Hospital Authority v. Adams. 49

The decedent suffered fatal injuries while he was sleepy and dazed as a result
of the administration of drugs. It was held that technicians employed by the
defendant should have foreseen that the decedent might attempt to go to
the bathroom because of nausea about which he had complained and injure
himself while so doing. A hospital holds itself out, said the court, as being
competent through its employees to care for the sick and injured with more
knowledge and skill than that ordinarily required of others.

Word v. Henderson5" was a suit against a physician and a hospital for al-
legedly negligent treatment and care of a child. The child was placed in the
recovery room following surgery, and the doctor left the hospital and was
not available until after the child died several hours later. While in the re-
covery room, the child began crying and a hospital nurse administered a
dosage of Demerol, which was a dangerously large dose according to some

47. 110 Ga. App. 6, 137 S.E.2d 696 (1964) .
48. 109 Ga. App. 484, 136 S.E.2d 485 (1964) .
49. 110 Ga. App. 848, 140 S.E.2d 139 (1964).
50. 110 Ga. App. 780, 140 S.E.2d 92 (1964) .
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of the evidence. The trial court granted motions for summary judgment in
behalf of both defendants. The Court of Appeals reversed as to the hospital,
holding that there was a jury question as to its negligence because of the
issue as to the dosage of Demerol being dangerous and whether this caused
death, but by a division of five to four it affirmed the ruling in favor of the
doctor. The majority recognized that another doctor gave an affidavit that
the child was suffering from shock as early as one hour after the operation
and that in his opinion other tests should have been made to determine the
child's condition, and that such shock could have produced death, but con-
cluded that this opinion was clearly "hind-sight" for which the defendant
doctor was not liable. The four dissenting judges felt that this affidavit
furnished sufficient competent medical testimony to present a jury question.

The Supreme Court granted certiorari and unanimously reversed the Court
of Appeals. 51 The court stated that there was a jury question as to whether
the doctor should have made other tests following the operation to determine
whether the patient's condition was one of post-operative shock and should
have closely watched the child until the danger aspects had passed, and it
adopted in toto the dissenting opinion of the Court of Appeals.

In Mints v. Boland,5 2 a battery action against a doctor and his assistant,
a jury verdict for the defendants was affirmed. Applying the rule that, in
the relationship of doctor and patient, consent by the patient negates con-
tact as an actionable tort, the court concluded that the evidence not only
authorized but demanded a finding that the plaintiff had consented to the
contact complained of in the petition.

LIBEL AND SLANDER

The cases here discussed all involved actions against corporations (as well
as their agents in some instances); for reasons that will become apparent
hereafter, cases involving "tortious misconduict," false arrest, false imprison-
ment, invasion of privacy, and assault and battery are also treated here.

The "single publication rule" was established as being the law of Georgia.
A newspaper moved to dismiss a libel action filed against it in Polk County
on the basis that there was no jurisdiction there because the defendant had
its principal office in Fulton County and the venue of the tort would be in
that county. In a full bench decision,5 3 five judges of the Court of Appeals
expressed the view that the liability of a newspaper, magazine, or book pub-
lisher should be governed by the "single publication rule," i.e., there is but
one tort and it is committed at the time and place where the newspaper,
magazine, or book is first published or circulated. However, the majority was

51. Word v. Henderson, 220 Ga. 846, 142 S.E.2d 244 (1965).
52. 110 Ga. App. 477, 138 S.E.2d 902 (1964).
53. Rives v. Atlanta Newspapers, Inc., 110 Ga. App. 184, 138 S.E.2d 100 (1964).
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unwilling to take judicial notice that the first publication or circulation of
the newspaper involved in the case on appeal was in Fulton County or some
county other than Polk County and, therefore, held that it was error to
grant a motion to dismiss. 54

The other four judges, while recognizing the force of the arguments for
the single publication rule, stated in a special concurring opinion that it was
not the law of Georgia since this was not the rule at common law and it had
never been adopted by statute.

The Supreme Court reversed by a division of four to three. 5 The ma-
jority ruled that the motion to dismiss should have been sustained since
the petition did not allege that the tort had been committed in Polk Coun-
ty, and it approved the single publication rule, stating a page 487: "The
point we wish to put at rest now and for good, is that one publication is
only one libel, regardless of the times that it was exposed to the view of dif-
ferent people, but each new printing of the paper and its exposure to public
view constitutes a libel actionable at law under Code § 105-703." The three
dissenting justices agreed with the view expressed in the special concurring
opinion of the Court of Appeals.

Grayson v. Savannah News-Press, Inc. 56 was an action by a former state
senator against the publisher of two newspapers based on editorials urging
that the plaintiff not be re-elected. While recognizing that under 'Georgia
laws an article is actionable if it tends to bring the plaintiff into public
hatred, contempt, or ridicule, the Court of Appeals held that an allegation
that these editorials were so intended was not the equivalent of an allega-
tion that they had that effect. The court concluded that the editorials were
not libelous but were merely expressions of opinion as to the quality of the
plaintiff's service as a public official.57

Savannah News-Press, Inc. v. Hartridges made its third appearance before
the Court of Appeals. A verdict for the plaintiff was set aside because the
trial judge, in response to a question from the jury, gave a charge that con-
fused the defenses of privilege and justification. It was held that the jury
should have been told that truth is always a perfect defense and that, if it
found the article complained of to be true, it should cease its deliberations.

In a line of cases beginning with Behre v. National Cash Register Co.,5 9

the Georgia appellate courts have held that a corporation is not liable for

54. Since the defendant also filed a plea to the jurisdiction, the effect of the majority de-
cision would ultimately be to sustain dismissal.

55. Rives v. Atlanta Newspapers, Inc., 220 Ga. 485, 139 S.E.2d 395 (1964).
56. 110 Ga. App. 561, 139 S.E.2d 347 (1964).
57. The petition in a previous suit by the same plaintiff against the same defendant was

held to state a cause of action based on libelous newspaper editorials. See Savannah
News-Press, Inc. v. Grayson, 102 Ga. App. 59, 115 S.E.2d 762 (1960).

58. 110 Ga. App. 203, 138 S.E.2d 173 (1964).
59. 100 Ga. 213, 27 S.E. 986 (1897).



damages resulting from the speaking of false, malicious, or defamatory words
by an agent even though in uttering such words the agent was acting for the
benefit of the corporation and within the scope of the duties of the agency,
unless it affirmatively appears that the agent was expressly directed or au-
thorized by the corporation to speak the words in question. Applying this
rule-which it acknowledged "may seem harsh"-the Court of Appeals held
in World Ins. Co. v. Peavy0 that a general demurrer should have been
sustained because it was not alleged that the defendant corporation had au-
thorized or directed its agent to use the words alleged to be slanderous. The
court pointed out that this rule does not apply to the publication of a libel
but only to an action for slander. In a companion case between the same
parties,6 1 the World Insurance Company and its general agent were sued
because of a letter that had been sent to each of the persons in a farm group
for which the plaintiff, as an agent, had written group life and hospital in-
surance, informing them that the policy would not be renewed and that
"had we known the true picture prior to accepting this business we certainly
would not have accepted this type of group insurance from . . . [the plain-
tiff]".62 It was held that a jury question was presented, the letter not being
so clear and unambiguous as to exclude inuendo.

In Zayre, Inc. v. Sharpton,63 the petition alleged that a floor walker em-
ployed by the defendant department store made a statement to the plaintiff,
loudly enough for other customers and employees to hear, implying that the
plaintiff had committed a theft. Even though this was not actionable as de-
famation because of the rule laid down in Behre,64 the Court of Appeals
held that a cause of action was stated on the theory set forth in another line
of cases that an operator of a store is under a duty to protect a customer
from misconduct of employees tending to humiliate, mortify, and wound
feelings. This action has been referred to by the title of "tortious misconduct"
even though, as the Court of Appeals points out in this case, "that generous
term must apply to every act which constitutes a tort whatever the act, or
wherever it occurs, or whoever or whatever is involved." 65 The court recog-
nized that this action had evidently been recognized in order to escape the
seemingly harsh rule of Behre. In a special concurrence, Judge Eberhardt
stated that there is no substantial difference between the two lines of cases
and that one line or the other should be overruled but that only the Supreme
Court is empowered to do so.

In Greenfield v. Colonial Stores, Inc.,66 the petition alleged that after the

60. 110 Ga. App. 527, 139 S.E.2d 155 (1964).
61. World Ins. Co. v. Peavy, 110 Ga. App. 651, 139 S.E.2d 440 (1964).
62. Id. at 652, 139 S.E.2d at 441.
63. 110 Ga. App. 587, 139 S.E.2d 339 (1964).
64. Supra n. 59.
65. 110 Ga. App. at 589-90, 139 S.E.2d at 341.
66. 110 Ga. App. 572, 139 S.E.2d 403 (1964).
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plaintiff had purchased goods at the defendant's grocery store and had en-
tered an adjoining store, he was grabbed by two employees of the defendant,
and one of them shouted to him, "I want our meat that you have in your
coat." The plaintiff's denial was disregarded and it became necessary for
him to unbutton his coat and establish that the accusation was unfounded.
The plaintiff proceeded on the theory of "tortious misconduct." The court
held that no cause of action was stated on this theory since-the invitee re-
lationship ceased when the plaintiff left the defendant's store but that a
cause of action was stated for assault and battery. Judge Jordan concurred
specially, expressing the opinion that the petition also stated a cause of
action for "tortious misconduct," since the fact that the incident happened
just outside the defendant's door should make no difference.

In Abner v. W. T. Grant Co.,6 7 it was held that a summary judgment

was properly granted to the defendant. The plaintiff was stopped at a point
about five feet outside of the defendant's store and asked if she had bought
anything and, after she said "no," was asked about the handbag she was
carrying, and when she established that it was hers the defendant's agent
said nothing else. The court held that the evidence failed to show false
imprisonment or any other tort. It recognized that there was a "basic dis-
agreement" among the judges of the court as to whether an invitee ceases to
be such so as to relieve a store owner from liability for insulting and oppro-
brious words after the customer has left, but said that there was no problem
under the facts here.

It was held in Brown v. Colonial Stores, Inc.68 that the petition did not al-
lege a cause of action either for slander, invasion of right of privacy, or false
arrest. The defendant's manager merely asked the plaintiff if she had signed
an insufficient-fund check on a prior date when she went to the cashier's
stand to pay for groceries. The case contains an interesting review of the
law on the subject of the duty of an employer to protect customers from
abusive and insulting language. Five judges of the Court of Appeals held
that, in the absence of allegations of physical injury or of malicious, wan-
ton, voluntary and intentional wrong, there can be no recovery for mental
pain and suffering where the defendant is a purely private corporation, as
distinguished from a public service one. Three judges, although concurring
in the result, expressed the opinion that there is no logical basis for this
distinction and for the two different standards which it creates.

MISCELLANEOUS

In Towler v. Jackson,69 an action in which the plaintiff alleged that she
had suffered a miscarriage brought on by fright and shock resulting from

67. 110 Ga. App. 592, 139 S.E.2d 408 (1964) .
68. 110 Ga. App. 154, 138 S.E.2d 62 (1964).
69. 111 Ga. App. 8, 140 S.E.2d 295 (1965).
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a telephone call made by the defendants inquiring as to the whereabouts of
her husband, the Court of Appeals held that a general demurrer was proper-
ly sustained. Stripped of its conclusions, said the court, the petition merely
showed an innocent telephone call followed by an unforeseen miscarriage.

A landowner has a right to make excavations upon his own propery up
to the boundary lines, but he must avoid unnecessary injury to the property
of any adjoining owner. In Paul v. Bailey,70 a verdict in favor of an adjoin-
ing landowner was set aside even though an excavation had been made on
the defendant's property, because the evidence did not show any present dam-
age, but only the danger of future damage, and also because the excavation
had been made by the defendant's predecessor in title and not by the de-
fendant.

There were two suits againt counties. It was held in Richmond County
v. Williams71 that the plaintiff could maintain an action for physical dam-
ages to his house resulting from the construction of a highway because this
constituted a damaging of the plaintiff's property without just and adequate
compensation being paid; it made no difference, said the court, that the
work complained of had been done through an independent contractor. In
the other case it was decided that a county is liable for the negligence of
a convict engaged in performing a county duty, such as road maintenance,
at the county's direction. 72 A county commissioner was sued in Vickers v.
Motte73 for doing public work maliciously and with an intent to injure the
plaintiff. In holding that a cause of action was stated, the Court of Appeals
ruled that the immunity which extends to a public officer while he is per-
forming his public duties in good faith does not protect him from liability
for a wanton and malicious act.

Two cases arose in Fulton County from the loss of a jewelry salesman's
sample case. G. C. G. Jewelry Mfg. Corp. v. Atlanta Baggage R Cab Co.71

was a suit by the salesman's employer against the carrier that operated a
bus from a downtown hotel to the airport. It was alleged that when the
salesman left the hotel a hotel bellman put the sample case in the baggage
section of the defendant's bus with its knowledge and that the sample case
was missing when the bus arrived at the airport. Although recognizing that
articles such as jewelry are not "baggage" of a passenger under the common
law so as to make a carrier liable, the Court of Appeals held that, under
the allegations of the petition, the defendant knowingly accepted the sample

70. 109 Ga. App. 712, 137 S.E.2d 337 (1964).
71. 109 Ga. App. 670, 137 S.E.2d 343 (1964).
72. Hall County v. Loggins, 110 Ga. App. 432, 138 S.E.2d 699 (1964). It was alleged in

the petition that the county had purchased liability insurance and had thus waived its
governmental immunity to that extent.

73. 109 Ga. App. 615, 137 S.E.2d 77 (1964) .
74. 109 Ga. App. 469, 136 S.E.2d 419 (1964).
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case as baggage and thus waived the common-law rule, and that a cause of
action was stated.

In the other case, 75 the jewelry salesman sued the hotel and the carrier
alleging that their negligence caused the loss of the sample case and that as
a result he was fired, his employer's insurance company cancelled its cover-
age, and he had been unable to get any other employment because no in-
surance company would insure him as a jewelry salesman. He further al-
leged that he had suffered a heart attack. Holding that the petition failed
to state a cause of action, the Court of Appeals pointed out that the only
damages the plaintiff sought to recover were indirect damages resulting
from an insurance company loss (the insurer having paid off his employer)
and said that the defendants were not liable for an unintentional invasion
of the plaintiff's contractual or employment relationships with third persons.

By a division of six to three, the Court of Appeals held that a cause of
action was stated against a motel owner by a guest who was injured by hot
water from an allegedly defective shower; 76 three judges felt that a general
demurrer should have been sustained because the petition showed no actual
negligence.

A theft insurer who sued in trover against an automobile dealer to recover
a stolen automobile was denied recovery because the plaintiff failed to show
written evidence of title or that its insured had transferred actual or con-
structive possession of the automobile to it.17 In another trover suit, it was

pointed out that possession of property without the consent of the true own-
er is a conversion, notwithstanding the defendant's ignorance of the true
owner's title or the defendant's good faith. 78

It was held in a trespass case79 that where the defendant repeatedly erected
fences across the property over which the plaintiff had a right of passage,
thereby interfering with the plaintiff's ingress and egress to and from an
abutting public street, the plaintiff could maintain an action for damages
(as well as an injunction) since she had suffered a special injury different
from that suffered by the public at large. In another trespass case, it was
held that one who knowingly cuts timber in excess of the quantity called
for by a contract is a willful trespasser, the consent to cut up to the quantity
specified in the contract being no defense.8 0

Piedmont Cotton Mills, Inc. v. H. W. Ivey Constr. Co.si was a suit for dam-

ages arising from an alleged interference with contractual relations, it being

75. Morse v. Piedmont Hotel Co., 110 Ga. App. 509, 139 S.E.2d 133 (1964).
76. Sarno v. Hoffman, 110 Ga. App. 164, 138 S.E.2d 96 (1964).
77. Smith's New & Used Cars, Inc. v. Safeguard Ins. Co., 110 Ga. App. 385, 138 S.E.2d 683

(1964).
78. Lovinger v. Hix Green Buick Co., 110 Ga. App. 698, 140 S.E.2d 83 (1964).
79. Holland v. Shackelford, 220 Ga. 104, 137 S.E.2d 298 (1964).
80. Newman Mfg. Co. v. Young, 109 Ga. App. 763, 137 S.E.2d 367 (1964).
81. 109 Ga. App. 876, 137 S.E.2d 528 (1964).
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contended that the defendant had destroyed concrete footings and walls
poured by the plaintiff pursuant to a construction contract with another.
Stating that one under a duty to render a performance has a property in-
terest in the contract, in that he has a right to render the required perform-
ance free from unjustified and unprivileged intentional invasions that retard
or make the performance more difficult, the Court of Appeals held that the
petition stated a cause of action even though the improvements had become
a part of the realty and the plaintiff had no interest in the realty as such.

Whether an independent contractor is liable in damages for work done
by him under an employment contract normally depends upon whether the
damages resulted from improper plans or directions by which his employ-
ment was defined or from improper execution by him of work properly
planned. The employer would normally be liable for improper plans or di-
rections, whereas the independent contractor would usually be held liable
for improper execution. In Smith v. Noxon Rug Mills, Inc.,8 2 it was held
that the evidence authorized a verdict against both the employer and the in-
dependent contractor as being concurrently negligent.8 3

Floyd v. Stevens-Davenport Funeral Home8 4 was an action for damages for

disturbing the grave of the plaintiff's mother. It was held that the petition
did not state a cause of action because the only damages alleged were mental
suffering, and it was not contended that the defendant had acted willfully,
wantonly, or with gross negligence.

Perhaps an appropriate conclusion to this review would be to cite what
Judge Eberhardt referred to as a real genuine "dog-gone" case, 5 a trover
suit to recover a little bitch named "Boy." Pointing out that cases involving
"man's best friend" are usually accorded elaborate treatment by the appel-
late courts, the Court of Appeals held that the verdict for the defendant
below did not mean that defendant had title but simply that the defendant
never had possession of the dog, and that the plaintiff thus had no cause
for complaint.

82. 109 Ga. App. 724, 137 S.E.2d 322 (1964).
83. The Supreme Court reversed on other grounds. Noxon Rug Mills, Inc. v. Smith, 220

Ga. 291, 138 S.E.2d 569.
84. 110 Ga. App. 271, 138 S.E.2d 333 (1964).
85. Ward v. Benge, 109 Ga. App. 624, 136 S.E.2d 911 (1964).
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