
REAL PROPERTY

By VERNER F. CHAFFIN*

In terms of statistics, some eighty cases or so dealing with various real
property matters were decided during the past twelve months. As might be
expected, a fairly large number of these involved pedestrian, garden variety
issues capable of easy solution by the application of established legal dogmas
and principles. Since a survey should chronicle to a fairly accurate degree
the flow of decisions, both significant and insignificant, many cases have
been included purely for the sake of completeness, and not because of their
intrinsic importance or interest to the profession.

A good many decisions were, however, omitted entirely because they dealt
with minor procedural points or involved such mundane matters as pro-
cessioning, the issuance of building permits, or simple trespass actions.

No attempt has been made to cover the important subjects of deeds to
secure debt or specific performance of real estate contracts, since these topics
can be more appropriately dealt with under other headings in this survey
issue. From the standpoint of volume, condemnation cases take first prize,
and these have been covered rather extensively despite some possible over-
lapping with other matters, particularly the subject of damages.

CONDEMNATION

In 1961 the General Assembly provided by statute that private property
might be taken for public road and street purposes by a petition in rem to
condemn it, a declaration of taking, and the simultaneous payment into
court of the estimated value, supported by a sworn appraiser's statement.
The owner, if dissatisfied with the amount, might appeal and have a jury
trial.' State Highway Dep't v. Smith 2 upheld the constitutionality of the
1961 act against the charge that it violated due process and permitted a
taking by executive fiat without the judgment-of a court. It was emphasized
that the exercise of eminent domain is a legislative rather than a judicial
function, and that due process does not require notice to the owner and an
opportunity to be heard as a prerequisite to determining the necessity for
the taking. It is sufficient that the landowner have an opportunity in the
course of the condemnation proceeding to be heard and to offer evidence as
to the value of the land taken. Since these rights were provided in the chal-
lenged statute, there was no violation of due process.

*Professor of Law, University of Georgia School of Law. A.B., University of Georgia, 1939,
LL.B., 1942; J.S.D., Yale University, 1961. Member of the Alabama and Georgia Bars.

1. GA. LAWS, 1961, p. 517, as amended, GA. CoDE ANN. §§36-1301 to 1311 (Supp. 1963).
2. 219 Ga. 800, 136 S.E.2d 334 (1964).
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The time-honored principles that statutes conferring the power of eminent
domain are to be strictly construed and that the condemnor takes nothing
by implication were reaffirmed in Prescott v. Barton.3 The landowners had a
house, the major portion being located on property not condemned and a
minor portion on the property condemned as a right of way. The judgment
in the condemnation proceeding gave the condemnor the right to enter
upon land of the condemnee not taken to remove any structures lying wholly
or partially within the right of way. The Supreme Court, speaking through
Justice Quillian, properly held that this did not give the State Highway
Department the right to dismantle any portion of the landowner's residence
located on property not taken, but only the limited right to remove the seg-
ment situated on the right of way itself.

As might be expected, a great many of the decided cases dealt with the
matter of damages. In Lewis v. State Highway Dep't,4 the court was again
called upon to distinguish between burden of proof and burden of producing
evidence. Judge Eberhardt explained that the burden of proof is always
on the condemnor to show the value of the property taken and the conse-
quential damages to the remainder of the property. But the burden of
producing evidence may shift to the landowner when he asserts greater value
or damage, in which case he must introduce evidence that will support the
verdict.

The role of the trial judge in excluding the testimony of a witness as to
the value of the land condemned was severely limited in Williams v. Co-
lonial Pipeline Co.5 The Court of Appeals had held that the exclusion of
the offered testimony was a hannless error in view of the fact that four other
witnesses had testified for the landowner on the issue of value, and that the
opinion excluded was merely cumulative. On certiorari, the Supreme Court
reversed and remanded the case for a new trial, holding that it was error to
exclude evidence on the ground that substantially the same testimony had
already been given by other witnesses. The trial court may not limit the
number of witnesses to a controlling and controverted fact or issue. Where
the question is value, and the evidence is highly conflicting, the exclusion
of testimony of a witness on that issue is not harmless error simply because
other witnesses had already placed the value within the range of the testi-
mony excluded.

Where the land taken is in possession of a tenant at will, he is entitled
to share in the condemnation award and to receive the actual value of the
tenancy at will. This is based on the familiar reasoning that such an estate

3. 220 Ga. 313, 138 S.E.2d 651 (1964).
4. 110 Ga. App. 845, 140 S.E.2d 109 (1964).
5. 220 Ga. 381, 139 S.E.2d 308, reversing 109 Ga. App. 815, 137 S.E.2d 667 (1964).
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-is property and cannot be taken without just and adequate compensation
being paid.6

It is elementary that the two elements of damages in condemnation cases
are (1) the actual value of the land taken and (2) the consequential dam-
age or consequential benefit to the remaining land. A recent decision 7 held
that, while the jury may offset consequential damages with consequential
benefits, the landowner may not thereby be deprived of the "actual value" of
his property taken regardless of the extent of the consequential benefits to
land not taken. These two items are separate and distinct and are to be de-
termined separately by the jury.8

State Highway Dep't v. Kaylor9 involved the question whether conse-
quential damages for injury to property not taken were recoverable in the
condemnation proceeding itself or in a separate suit for damages. The pro-
ceeding was to condemn an easement for the purpose of constructing a con-
crete storm drain culvert. In the use of dynamite for this purpose, remaining
land of the condemnee was damaged. The court, relying on an earlier pre-
cedent,10 held that consequential damage resulting from proper construction
and maintenance of the object for which the property was taken must be re-
covered, if at all, in the condemnation proceeding itself. On the other hand,
injury caused by negligence or improper construction of the improvement
must be recovered in a separate suit for damages, not in the condemnation
award. Evidence as to the exercise of due care in the construction, and
that the improvement was in furtherance of the purpose for which the land
was taken was held relevant and admissible on this issue.

Several cases dealt with the propriety of the trial judge's charge that the
jury could consider "other purposes" for which the land might be used. A
group of decisions reiterated the familiar rule that such a charge is erroneous
and reversible error in the absence of evidence that the condemned land
was suitable for other uses than that to which it had been devoted when the
condemnation proceeding was brought, or of evidence from which the jury
might reasonably infer suitability for other uses." Evidence suggesting uses
of a building as storage space, as a warehouse or stock barn was sufficient
to authorize the "other possible uses" charge 12 but not evidence that the
land, already devoted to farming, was suitable for general agricultural use.' 3

6. Alexander v. Rozetta, 110 Ga. App. 660, 139 S.E.2d 451 (1964.
7. Fulton County v. Power, 109 Ga. App. 783, 137 S.E.2d 474 (1964).
8. Fulton County v. Elliott, 109 Ga. App. 775, 137 S.E.2d 477, rev'd, 220 Ga. 377, 139

S.E.2d 312 (1964).
9. 110 Ga. App. 46, 137 S.E.2d 664 (1964).

10. McArthur v. State Highway Dep't, 85 Ga. App. 500, 69 S.E.2d 781 (1952).
11. State Highway Dep't v. Howard, 110 Ga. App. 373, 138 S.E.2d 597 (1964) ; State High-

way Dep't v. Futch, 109 Ga. App. 741, 137 S.E.2d 350 (1964); State Highway Dep't
v. Whitehurst, 109 Ga. App. 737, 137 S.E.2d 371 (1964).

12. State Highway Dep't v. Green, 109 Ga. App. 743, 137 S.E.2d 397 (1964).
13. State Highway Dep't v. Godwin, 109 Ga. App. 740, 137 S.E.2d 351 (1964).
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In Floyd County v. Griffin,14 the landowner sought to recover damages re-
sulting from a cul-de-sac caused by the dead ending of a street upon which
his property abutted. No recovery was permitted, in the absence of allega-
tion and evidence that his access to and from the street had been impaired.
Where the obstruction cut off access to the city by way of a particular
street only, this inconvenience was quite properly held not to constitute a
taking or damaging of private property so as to require compensation.

A miscellaneous category dealt mainly with matters of procedure, the
judge's charge, or the admission of certain testimony as to value, and pro-
duced little that is noteworthy. For example, it was routinely decided that
a witness may give his opinion as to market value and that a verdict which
is within the range of the testimony and without evident bias or prejudice
will not be disturbed on appeal. 15 Although normally all fixtures annexed
to the land will pass with the freehold, this does not apply if the landowner
reserves and retains these items for himself.' 6 The fact that part of the land
condemned may be later sold to private enterprise for authorized land usage
is no objection to the use of the right of eminent domain for purposes of
slum clearance and redevelopment. 17 Other pedestrian cases decided that
DeKalb Junior College was a public educational institution for which con-
demnation was authorized,' 8 that interest runs from the time of taking and
not from the date of the pre-trial stipulation concerning the value of the
property condemned,' 9 that the failure to pay assessor's fees and costs prior
to filing an appeal does not vitiate the appeal, 20 and that an appeal from
the assessor's award to a jury in the superior court was not a "suit" within
the meaning of GA. CODE ANN. section 3-512 (1962 Rev.) requiring the dis-
missal of "suits" after five years.2'

ESTATES

The Rule Against Perpetuities is the principal doctrinal instrument by
which the legal process seeks to limit the extent to which a donor may
project his control into the future. Its function is to police and defeat his
intent when he seeks to project his after-death control beyond permissible
legal bounds. Such function is generally fulfilled in terms of whether the
interest is vested or contingent, and if contingent, whether there is any

14. 109 Ga. App. 802, 137 S.E.2d 483 (1964).
15. State Highway Dep't v. Whiddon, 109 Ga. App. 744, 137 S.E.2d 377 (1964) ; Schrimsher

v. State Highway Dep't, 110 Ga. App. 705, 140 S.E.2d 64 (1964).
16. Hudgins & Co. v. Chesterfield Laundry, Inc., 109 Ga. App. 282, 135 S.E.2d 906 (1964).
17. Freedman v. Housing Authority, 108 Ga. App. 418, 136 S.E.2d 544 (1964).
18. Sheppard v. DeKalb County Bd. of Educ., 220 Ga. 219, 138 S.E.2d 271 (1964).
19. Housing Authority v. New, 220 Ga. 1, 136 S.E.2d 732 (1964).
20. Hilderbrand v. Housing Authority, 109 Ga. App. 297, 136 S.E.2d 24, rev'd, 220 Ga. 1,

136 S.E.2d 732 (1964).
21. State Highway Dep't v. Noble, 220 Ga. 410, 139 S.E.2d 318 (1964).
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possibility that it might remain so more than twenty-one years after the ex-
piration of lives in being at its creation.

In Burton v. Hicks, 22 the donor's will provided that her house, auto-
mobiles, farming tools, and diamond rings be sold after her death and the
proceeds "be held in trust by my executor hereinafter named for twenty-
five years," and then be divided, one-third to nephew A, one-third to nephew
B, and one-third to niece C, if she be living, and if not, to be divided equal-
ly between nephews A and B. The testatrix died in 1948. Niece C brought
suit, contending that the above disposition violated the Rule Against Per-
petuities. The Supreme Court agreed and held that the sums in the hands
of the executor passed by intestacy to the heirs of the testatrix, there being
no residuary clause in the will. The court cited and relied upon Fuller v.
Fuller23 in support of its holding.

While the reasoning is not fully spelled out, it seems clear that the court
felt that this was a twenty-five year trust not related to lives in being and
that it therefore violated the Rule. The contingency was the lapse of twenty-
five years and since this would occur more than twenty-one years after its
creation, i.e., the donor's death, the attempted gift was void. While the court
did not say so explicitly, apparently it treated the attempted gift as an
executory interest, which, unlike a remainder, is incapable of vesting in in-
terest before it vests in possession and enjoyment.

This decision is an unfortunate one, since it resulted in a partial in-
testacy and a needless frustration of the donor's desire to make a gift to her
nephews and her niece. The disposition did not involve any undue tying
up of wealth and afforded no threat to the policy of the Rule. The Rule
does not apply to vested interests, nor is it concerned with the duration of a
trust where all the gifts under it are vested. 24

In line with the preference for a vested construction, the court should
have held that these interests vested in the donees immediately upon the
donor's death, with only possession and enjoyment postponed until the end
of the twenty-five year period. Niece C had a vested interest subject to being
divested by her death before the period of distribution.

Whether or not this was an accumulation trust is not clear, for no men-
tion was made in the will as to the disposition of income during the twenty-
five year period. It is likely that the donees were intended to receive the
intermediate income, and if so, this would strengthen the notion that they
received a present gift.25

The application of the Rule Against Perpetuities should not depend
upon the formula of words in which a gift is expressed; rather, it should

22. 220 Ga. 29, 136 S.E.2d 759 (1964), noted 1 GA. S. B. J. 361 (1965).
23. 217 Ga. 316, 122 S.E.2d 234 (1961).
24. Leach, Perpetuities in a Nutshell, 51 HARV. L. REV. 638 (1938).
25. SIMES & SMITH, FUTURE INTERESTS §588 (2d ed. 1956).
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depend upon whether the result of the gift is to tie up property for too
long. No need was served in Burton v. Hicks by striking down this gift, and
it could easily have been saved on sound doctrinal grounds. 26

The traditional reluctance of the courts to decree a forfeiture is well il-
lustrated in the case of Churches Homes For Business Girls, Inc. v. Manget
Foundation.27 The grantor, a charitable foundation, conveyed an apartment
building to the defendant "so long as the above described property shall be
used as a home of the Churches Homes For Girls,- Inc .... and if this pro-
perty shall cease to be used as one of the Churches Homes For Girls, Inc....
it shall be promptly sold and $50,000 of the proceeds of the sale be given
to Manget Foundation." The grantor sued to recover the $50,000 provided
for in the deed since the grantee had not used the home exclusively for the
purposes for which it was conveyed.

The court in an opinion by Judge Jordan pointed out that no forfeiture
or termination of the estate was involved, but merely the payment of a
specified sum upon the happening of an event. Since the amount was not
unreasonable or disproportionate to the value of the premises, the parties
were bound by it. The rules governing forfeiture were not applicable, since
the deed did not create either a right of entry for condition broken or a
possibility of reverter.

The problem of selling land where it is held by a life tenant with re-
mainder over is always a troublesome one, as illustrated by Kennedy v.
Durham.28 The testator's will devised a tract of land to his daughter Eula
"for and during her natural life only, with remainder after her death to any
children whom she may leave surviving her. If she leaves no children sur-
viving her, said property is to go to her brothers and sisters surviving her for
their respective lives and after them to their respective descendants per
stirpes." This evidently gave Eula a life estate, with alternative contingent
remainders to her children or to her brothers and sisters respectively.

At the time of suit, Eula was sixty-four years old and had a life expectancy
of 12.3 years. She wished to sell the tract of land for $23,250 and to retain
$9,000 of the proceeds, representing the valuation of her life estate based on
her age and life expectancy. All of her children now in life and all of her
brothers and her only sister and the living children of the brothers and
sister were joined as defendants in her petition seeking court approval of
the projected sale.

The case was carried twice to the Supreme Court of Georgia, in suc-
cessive appeals.29 The first appeal dealt with whether the superior court had
jurisdiction to decree a sale under such circumstances, while the second

26. For other criticism of Burton v. Hicks, see note, 1 GA. S. B. J. 361 (1965)
27. 110 Ga. App. 539, 139 S.E.2d 138 (1964).
28. 219 Ga. 859, 136 S.E.2d 343 (1964) ; 220 Ga. 310, 138 S.E.2d 567 (1964).
29. Ibid.
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appeal raised the question as to whether the life tenant's petition stated a
cause of action. The court decided both appeals in favor of the life tenant.
Both decisions appear to be in line with orthodox principles.

The first opinion held that the superior court had jurisdiction to decree
a sale of the interests of contingent remaindermen, both those in life and
unborn persons, so as to convey the fee simple title before termination of the
life estate. Justice Grice remarked however that a guardian ad litem should
be appointed to represent any potential remaindermen, i.e., any unborn
children of the life tenant or of the brothers and sister.30 In the subsequent
litigation, it was held that the life tenant's petition, alleging that the pro-
perty was vacant land, was producing no income, and was now at its maxi-
mum value for residential purposes, set out sufficient facts to authorize a
court of equity to determine whether it would be in the best interests of all
parties to order a sale and reinvestment of the proceeds.31

Though correctly decided, Kennedy v. Durham is an example of poor
planning and draftsmanship. Legal life estates and remainders, particularly
contingent remainders to unborn persons, should never be created unless
the life tenant is also given a power of sale over the fee. Without this
power, the life tenant has a very inflexible interest. He cannot sell with-
out the cooperation of the remaindermen, and if they are stubborn or un-
born or unascertained, it is virtually impossible to dispose of without costly
and prolonged litigation.

The division of ownership of land between life tenant and remaindermen
often presents the problem of whether the life tenant has encroachment
powers, in Cousins v. Brackett,32 there was a devise of the residuary estate
to W for life that she may, have "the use, profits and income," with re-
mainder after W's death to the testator's brothers and sisters. The residuary
estate consisted of cash and shares of stock. W withdrew over $10,000 from
the corpus, allegedly for medical expenses and other necessities. The court
held that W had only a life estate, with no power to encroach on the prin-
cipal, and affirmed a judgment for the remaindermen requiring W's estate
to make good the unauthorized encroachment.

Cousins v. Brackett should serve as a warning for the draftsman on two
scores: (1) the inadvisability of creating a legal life estate and remainder
in personal property, here money and stocks, and (2) the necessity for
dealing explicitly with the encroachment situation in the will itself.

In Henson v. Airways Serv., Inc., 33 the problem was what estate or in-
terest, if any, for ad valorem tax purposes, was created by a nineteen-year
lease and concession agreement "of a tract of land at the Atlanta Airport."

30. 219 Ga. at 860, 136 S.E.2d at 344.
31. 220 Ga. at 313, 138 S.E.2d at 569.
32. 220 Ga. 396, 139 S.E.2d 329 (1964).
33. 220 Ga. 44, 136 S.E.2d 747 (1964).
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Under the agreement, the land was to be used for service station purposes,
with certain percentages of income being paid as rental to the City of At-
lanta. The plaintiff's use of the premises was restricted as to the prices it
could charge, its hours of business, methods of bookkeeping and advertising,
cleanliness of the premises, appearance of employees, and additions or alter-
ations of the premises were all regulated by the agreement or made subject
to the city's approval. Title to any improvements vested in the city. The
Supreme Court held that the plaintiff had no estate or interest which was
subject to the ad valorem tax. The agreement created merely a license, and
not an estate for years or even a usufruct. Because of the numerous re-
strictions, plaintiff had no dominion nor could it transfer its limited use of
the lands. The court distinguished several Georgia cases involving less re-
strictive agreements. 34

In Georgia it seems to be fairly well settled that estates during widow-
hood are life estates only, even though there is no gift over upon re-
marriage. 35 In Ellen v. Wages,3 6 there was a devise to Ida "as long as she
remains my widow." The will further provided that should Ida remarry,
the property was to be sold, with Ida receiving a child's part. Ida conveyed
the premises to the defendant, and subsequently died without having re-
married. The Supreme Court held that Ida received only a life estate, not a
fee simple, subject to being divested upon her remarriage. Since she died
without remarrying, the reversionary interest vested in the testator's heirs
because the will made no disposition of the fee and did not contain a
residuary clause. The opinion by Justice Almand relied upon the Georgia
statute dealing with estates during widowhood.37 This decision very likely
carried out the testator's probable wishes in the matter, although it did re-
sult in a partial intestacy.

SERVITUDES

In order to facilitate discussion, the decisions will be broken down and
categorized into five groups, viz., covenants running with the land, lateral
support, restrictive covenants, easements, and water rights.

34. Delta Airlines, Inc. v. Coleman, 219 Ga. 12, 131 S.E.2d 768 (1963) (leasehold estate for
years with no limitation in the use of the land and no control over the operations of
the transportation system); Conley Housing Corp. v. Coleman, 211 Ga. 835, 89 S.E.2d
482 (1955) (land and buildings on private property); State v. Davison, 198 Ga. 27,
31 S.E.2d 225 (1944) (lease for 99 years, with right to sell and absolute dominion and
control over the leased property).

35. Hanvy v. Moore, 140 Ga. 691, 79 S.E. 772 (1913) ; LaIlerstedt v. Jennings, 23 Ga. 571
(1857).

36. 220 Ga. 58, 136 S.E.2d 730 (1964) , noted 1 GA. S. B. J. 557 (1965).
37. GA. CODE ANN. §85-603 (1955 Rev.).
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COVENANTS RUNNING WITH THE LAND

One case, City of Douglas v. Cartrett,38 reaches a particularly unfortunate
result from both theoretical and practical standpoints. In 1952 an easement
was granted to the City of Douglas for the purpose of constructing and
maintaining an effluent line from a disposal plant, then in construction,
across the lands of the grantor to a creek. The city covenanted to keep the
ditch in repair and to pay for any damage that might be done to the lands
of the grantor. The city allowed the ditch to overflow, thereby causing the
timber to be killed on approximately twenty-seven acres of the grantor's
land and rendering her house untenantable and her land unfit for livestock
grazing. Suit was filed in 1961 claiming $16,000 damages resulting from the
breaches of covenant, and alleging negligence of the city in the maintenance
of the effluent line.

The Court of Appeals first held that the city would not be liable on the
covenant itself, since any contract made by municipal authorities could not
effectively extend beyond the term of the council making the agreement,
citing GA. CODE section 69-202 (1933).

Could not successor administrations be bound on the theory of a running
covenant in aid of an easement? Again, the court said no liability. The rea-
soning seemed to be based on the notion that the easement did not carry
with it any title or estate in the land of the grantor, and since the drainage
ditch was not in esse at the time, the agreements were personal covenants
and would not run so as to bind successors in interest unless they were
expressly named. Since the requisite touching and concerning the land was
lacking, the covenant was only a collateral agreement.

Having sent the grantor back to lick her wounds, the court advised that
her only cause of action would be on the theory that the use and mainten-
ance of the easement constituted a nuisance. Since the grantor elected to
proceed upon the contract, the judgment was reversed.

This is indeed a warning to those who may in good faith make an agree-
ment with a municipality. Whatever the effect of GA. CODE section 69-202
(1933) in limiting the express contractual obligation of a municipality to
the city commission which made it, the court should have sustained the
agreement as a running covenant binding upon the city even though changes
in the council had occurred. The decision reduces the covenant to a nullity
and needlessly remits the landowner to a single theory of tort recovery based
on nuisance.

The principal criticism of City of Douglas v. Cartrett is that it is an over-
technical decision which is unreal from the perspective of the parties them-
selves. Clearly the parties intended the city, through its successor mayors and
councils, to be bound to pay the grantor damages for future injuries. There

38. 109 Ga. App. 683, 137 S.E.2d 358 (1964).
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was no evidence whatsoever that it was intended to bind only the present
council, and that it was not designed to survive a change in administra-
tions. The requirement that the promisor must expressly agree not only
for himself but also "for his assigns" when the covenant is to do acts con-
cerning something not in esse is a purely technical requirement derived from
Spencer's Case,39 which incidentally applied only to promises involved in
the landlord-tenant relationship, not to a deed or an easement. Today there
is no reason for requiring that certain magic words be used in order for a
covenant to run, especially when the intent that it should run is clear.
It is equally clear that the covenant "touched and concerned" the land.40

The city's rights as holder of an easement in the land were lessened and
made less valuable by its promise to pay future damages arising out of the
use of the easement. The promise then, affected the legal relations of the
parties with respect to the easement.

It is difficult to follow the court's line of reasoning that there was no
privity of estate because there was no succession of interest in the land
between the contracting parties at the time the agreement was made. At the
time of making the covenant, the landowner and the city had mutual and
simultaneous interests in the land, i.e., the city had an easement interest
and the grantor, general ownership. The covenantor and covenantee each
had, when the agreement was made, some interest in the land outside of
the covenant. This is the classic example of a covenant in aid of an ease-
ment, which even under the most restrictive concepts of privity, is almost
invariably allowed to run.41

LATERAL SUPPORT

Paul v. Bailey42 involved a suit by a landowner against adjoining land-
owners for damage allegedly resulting from an excavation, and for nuisance.
In 1957, Mrs. Ram, then the owner of the premises, informed the plaintiff
that she intended to cut down the grade of her property to the level of the
sidewalk, and assured him that a retaining wall would be built to afford
fall protection for lateral support withdrawn as a result of the excavation.
The grading was done, but no supporting wall of any kind was erected. In
1959, Mrs. Ram conveyed the premises to another, who in turn conveyed to
the defendant in 1960. The plaintiff sought damages for the defendant's fail-
ure to provide lateral support.

In deciding for the defendant, it was held that the suit was premature,
since plaintiff had as yet suffered no damage from the excavation. Assuming,

39. 5 Co. 16a, 77 Eng. Rep. 72 (Q.B. 1583).
40. See Bigelow, The Content of Covenants in Leases, 12 MICH. L. REv. 639 (1914) for

a method of approach to the touch and concern requirement.
41. CLARK, COVENANTS AND INTERESTS RUNNING WITH LAND 116, 128 (2d ed. 1947).
42. 109 Ga. App. 712, 137 S.E.2d 337 (1964).
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however, that there was a cause of action, the proper defendant would be
Mrs. Ram, who made the excavation which caused the injury, rather than
the person in possession of the premises at the time of the injury.

RESTRICTIVE COVENANTS

Three cases dealing with the scope and interpretation of restrictive
covenants will be mentioned briefly. The issue in Voyles v. Knight43 was
whether a restriction for "residential purposes only" was violated by the ex-
clusive use of the premises for the operation of a day nursery.

The court held that such a use could be enjoined, but stated by way of
dictum that if the premises had been used for residential purposes with the
nursery simply as an added use, the result would probably have been other-
wise. Another decision 44 held that a shed, marquee, or canopy attached to
a filling station and resting on concrete footings is a "building" within the
meaning of a restrictive covenant establishing a set-back line from the road.

In Winslette v. Keeler,45 the restriction required the grantee to submit his
building plans to the grantor and secure his approval in writing if the
grantor determined that the proposed building would conform to the
standards in the neighborhood. The court said that this requirement was
valid and enforceable, but that the grantor could not withhold his approval
in an unreasonable, arbitrary, or capricious manner.

EASEMENTS

Patent Scaffolding Co. v. Byers46 raised the interesting point whether the
lis pendens statute47 applies to an easement created by a consent decree of
the superior court where the land is located. The consent decree created
a means of ingress and egress to adjoining premises but was never entered
on the lis pendens docket. The plaintiff purchased the adjoining premises
for value and in good faith, without notice or knowledge of the existence of
the court decree. In an opinion by Judge Almand, the majority held that
the lis pendens statute only applied to executions or judgments that create
liens on the property of the defendant in the execution. Since the consent
decree did not create any lien or constitute an execution, it need not be re-
corded. The court further held that the purchaser of land which was the
subject matter of a prior consent decree took the land subject to the right
granted by the easement, although there was no notice of lis pendens filed.
Chief Justice Duckworth dissented because the ruling of the majority would,
in his opinion, nullify the lis pendens statute.

43. 220 Ga. 305, 138 S.E.2d 565 (1964).
44. Turner v. Standard Oil Co., 220 Ga. 498, 140 S.E.2d 208 (1965).
45. 220 Ga. 100, 137 S.E.2d 288 (1964).
46. 220 Ga. 426, 139 S.E.2d 332 (1964).
47. GA. CODE ANN. §67-2801 (1957 Rev.).
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In State Highway Dep't v. Holleman,48 the court routinely held that to
show a prescriptive right, adverse use must be made of the identical way.
Since the evidence showed that the location of parts of the way had been
changed at least twice during the seven-year prescriptive period by the
'owners without objection from the claimant, no easement by prescription
was acquired.

WATER RIGHTS

Only two cases, one involving the measure of damages for injury due to
percolating water, and the other dealing with a procedural point, will be
mentioned. There is nothing new or especially significant about either case.

The court restated in Rutland v. Jordan49 the familiar principles that the
measure of damages for injury caused by surface waters which rendered
large areas of the plaintiff's land completely unfit for any use is the market
value of the premises before and after the injury, i.e., the diminution in
market value occasioned by the diverting of the watercourse.

Crutcher v. Crawford Land Co. 50 was an action of trespass resulting from
the increased flow of surface water upon the plaintiff's land by five or six
named defendants. The Supreme Court speaking through Chief Justice
Duckworth called the petition a "glaring case of multifariousness" since
numerous acts of wrongdoing were alleged, none of which was common to
all the defendants. There being no conspiracy among the different defend-
ants, and no common interest or act, the trial judge was held to have cor-
rectly sustained the demurrers to the petition.

CONVEYANCING

The cases fall generally into the following three categories: deeds, adverse
possession, and rescission, and the discussion will follow this breakdown.

DEEDS

Several of the cases included in this category involved the sufficiency of
the description contained in the instrument. In Newton v. Allen,51 there
was a conveyance of "all of my workable timber for turpentine on all lands
owned or controlled by me" for five years. It was held that the attempted
creation of an estate for years in standing timber was void for insufficient
description. The language was insufficient to convey any interest because it
failed to describe any particular land or to furnish any key by which the
lands "owned or controlled" by the lessor could be identified. By way of

48. 110 Ga. App. 256, 138 S.E.2d 325 (1964).
49. 111 Ga. App. 106, 140 S.E.2d 498 (1965).
50. 220 Ga. 298, 138 S.E.2d 580 (1964).
51. 220 Ga. 681, 141 S.E.2d 417 (1965).
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dictum the court pointed out that the above description would have been
sufficient for a will, where greater liberality in this regard is allowed than
for inter vivos transfers. This decision is an othodox holding, following
several "controlling" Georgia cases cited in the opinion.52

The same principles apply to the grant or reservation of an easement.
Thus, in Champion v. Neason,53 the defendant's predecessor in title had
conveyed land but reserved "for herself, her heirs, and assigns, the right to
use the private driveway as presently located for ingress and egress to her
property located immediately to the rear of the above described property."
It was held that the easement was sufficiently described and validly re-
served. The portion of the description referring to "the private driveway
as presently located" furnished a key to the identification of the easement,
since there was evidence showing that the driveway had been in existence
and used by the defendant and his predecessors in title since 1929 and that
the reservation was not made until 1953.

Peculiar problems are presented where a body of water is referred to in
the description. In Parker v. Adamson,5 4 the deed in question was executed
in 1925 and gave the easterly direction as "by said sand slough to a certain
water oak." The Altamaha River formed the southern boundary of both pro-
perties. The only issue was in determining the true dividing line in relation to
the sand slough. The judge charged that the boundary of a non-navigable
stream would be the thread or center of the main current,55 but if found to
be a stationary lake or pond, the boundary would be the low-water mark.

There was evidence that at the time of execution of the deed in 1925 there
was a current sufficient to float timber from four to six months of the year,
but that the slough was completely dry during the remaining months. The
jury's verdict that the slough was a "stream" was upheld on appeal as being
supported by the evidence, the court remarking that a stream may be wholly
dry at times without losing the character of a water course.

The familiar doctrine that the provisions of an antecedent agreement are
merged into and become extinguished by a subsequent deed executed by
the parties was invoked in Cox v. Wilson.56 In 1961, as an inducement to
the purchase of a house, the vendor orally agreed to repair any defects in
workmanship which might be discovered within one year following the
purchase. The grantor refused to perform, whereupon the grantee sued to
recover damages for breach of contract. It was held that the provisions of the
oral agreement were extinguished by the subsequent deed, and that no cause
of action remained for breach of contract.

52. Blue Ridge Apartment Co. v. Telfair Stockton & Co., 205 Ga. 552, 54 S.E.2d 608
(1949); Sarmon v. Liles, 150 Ga. 338, 103 S.E.2d 797 (1920).

53. 220 Ga. 15, 136 S.E.2d 718 (1964).
54. 109 Ga. App. 172, 135 S.E.2d 487 (1964).
55. GA. CODE ANN. §85-1302 (1955 Rev.).
56. 109 Ga. App. 652, 137 S.E.2d 47 (1964).
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ADVERSE POSSESSION

GA. CODE section 85-413 (1933) provides that the prescriptive period does
not run against an unrepresented estate until a personal representative is
appointed, provided the lapse does not exceed five years. Dozier v. Parker57

held that if more than five years elapse after the death of an intestate be-
fore administration upon his estate the running of the prescriptive period
will not be suspended for any length of time on account of the estate's
being unrepresented. In other words, the toiling of the prescription under
GA. CODE section 85-413 (1933) is effective only where the estate is repre-
sented within five years of the death of the decendent. Prescription does not
cease to run unless letters of administration are taken out in five years; if
taken out after that period, the five years is not counted out in favor of
the estate of the deceased owner.

The facts in Dozier v. Parker may be mentioned briefly in order to il-
lustrate the principle involved. Allen Dozier, the owner, apparently died
intestate during the early 19 30's and Lucius Dozier was in possession of the
land at least by 1935, claiming it as his own and claiming adversely to the
heirs of the owner. Letters of administration, however, were not granted
on the estate of Allen Dozier until 1962, more than five years after the
property had been purchased by the defendant at public sale in 1957. The
court held that the subsequent grant of letters did not interrupt the running
of the prescriptive period, since the estate was unrepresented for more than
five years after the owner's death. Whether the claim of the adverse possessor
originated in good faith was a question of fact for the jury, with a rebuttable
presumption of good faith in favor of the adverse claimant.

It sometimes happens that an attempted deed is too vague and indefinite
to operate either as a conveyance or as color of title.55 Such was the situa-
tion in Arnold v. Shackelford,5 9 where the deed to the plaintiffs described
the land as a tract "containing twenty acres, more or less, lying and being
in Jackson County and known as a portion of the Jessie Johnson lands."
The premises were further described as being bounded on the north by an-
other portion of the Johnson lands and on the east, south, and west, by
lands of others. Since the deed did not sufficiently describe the subject mat-
ter to operate as a conveyance, the plaintiff-grantee claimed title by adverse
possession under color of title. It was held that the invalid deed was too
vague to operate as color of title, there being nothing to show how far north
or south the line of separation should be with reference to the lands pur-
portedly conveyed. The major point seems to be that for a deed to serve as
color of title, it must define and describe the property attempted to be con-

57. 219 Ga. 725, 135 S.E.2d 857 (1964).
58. GA. CODE ANN. §§85-406, 407 (1955 Rev.) provide for a twenty-year prescription period

for actual adverse possession, and a seven-year period where the adverse possession
is "under written evidence of title," i.e., color of title.

59. 219 Ga. 839, 136 S.E.2d 384 (1964).
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veyed so that on its face it professes to pass title but does not do so. If the
defect is an obviously vague description, it is incapable of serving either
as a conveyance or as color of title.

In other insignificant decisions dealing with adverse possession, it was
held that the claimant must not only. allege his case but must also prove it,60

that a verdict supported by competent evidence will not be disturbed on
appeal unless errors of law appear,61 .and that if the adverse claimant estab-
lishes an actual, exclusive, and continuous possession under a claim of
.right for the required statutory period, so that a verdict in his favor is de-
manded by the evidence, errors in the judge's charge to the jury are merely
harmless and do not require a new trial.6 2

RESCISSION

This subject is more appropriately treated in equity rather than real
property, but several of the cases dealing with cancellation of deeds for
lack of mental capacity, undue influence, and fraud will be briefly men-
tioned here for the sake of completeness.

Thomas v. Scott 63 was an action to cancel two successive deeds conveying
the same property to the same grantee on the grounds that the grantor
did not have sufficient mental capacity, and that the deeds were executed
as a result of undue influence. Each deed purported to convey the same
thirty-acre tract of land, one executed in 1946 and the other in 1958. The
defendant was named as grantee in each deed, and each recited a considera-
tion of $750. The issue on appeal was as to the correctness of the judge's
charge that if the jury should find that either of the deeds was invalid, their
verdict should be in favor of the plaintiffs. This was obviously erroneous
and was so held, since if either of the deeds was valid, a verdict for the de-
fendant would be required.

Rescission of an executory contract for the sale of land was granted in
Tally v. Council,64 where the vendor, being obligated to convey by a war-
ranty deed free and clear of any encumbrances, had subsequently granted
an easement for a sewer line over the property to be conveyed. This entitled
the purchaser to rescind the contract and to recover his purchase money pay-
ments to the vendor.

Cancellation of a deed for fraud traditionally presents a difficult case in
terms of the pleading and proof requiied. In Williams v. Sullivan,6 5 the
grantor executed a warranty deed to the defendant, a portion of the con-
sideration being a promise on the part of the defendant that he would lease

60. Bedingfield v. Brewer, 220 Ga. 453, 139 S.E.2d 389 (1964).
61. Little v. Weatherby, 220 Ga. 274, 138 S.E.2d 380 (1964).
62. Burgamy v. Morris, 219 Ga. 776, 135 S.E.2d 868 (1964) .
63. 220 Ga. 317, 138 S.E.2d 656 (1964).
64. 109 Ga. App. 100, 135 S.E.2d 515 (1964).
65. 220 Ga. 267, 138 S.E.2d 368 (1964).
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the conveyed premises to a named third person. The defendant refused to
comply with the promise, whereupon the grantor sought rescission of the
deed. In denying relief, the court held that the breach by the defendant of
his promise was not fraud unless the promise was made with the present
intention not to comply with it. This holding is in accord with the principle
that failure of the grantee to perform a promise made in consideration for
the execution of the deed by the grantor does not, without more, establish
a fraudulent intent.66

LANDLORD AND TENANT

Often the question is whether a landlord-tenant relationship really exists
where the intent of the parties may be susceptible to other interpretations.
This was the case in Stephens v. Stephens,6 7 where it was agreed that the
father would furnish half of the down payment on property which his son
was to purchase, and in return would receive during his life the use of the
premises as a residence, with exclusive use of one bedroom and joint use
of several other rooms in the house. This arrangement worked very well for
several years until a disagreement arose, as a result of which the son drove
his father from the house. The court, in affirming a judgment for damages
and injunctive relief in favor of the father, held that the relationship of the
parties was that of landlord and tenant, the tenancy being for the father's
life, with the rent previously paid. It was not important to determine
whether this was an estate or only a right in the property, since in either
case the father had the right to possess and remain in one room and the
right to use other parts of the house during his life.

Hershorin v. LaVista, Inc.6 8 involved an abandonment of the leased
premises by the tenant without any justifiable excuse, with the landlord
seeking to hold the tenant liable for rent under the lease as though there had
been no abandonment. The lease was for a period of one year at a monthly
rental of $165. The tenant later vacated the premises with four months
of the lease still outstanding, whereupon the landlord, acting as the tenant's
agent as authorized by the lease, had shown the vacant apartment to all
prospective tenants, but to no avail. It was held that the landlord was en-
titled to recover rental for the unexpired portion of the lease. He had ex-
ercised "reasonable effort" as provided in the lease to rent the premises
during the remainder of the term, and the trial court did not err in directing
a verdict in his favor.

A final case6 9 dealt with the landlord's liability in tort for personal in-
juries suffered by the tenant due to the condition of the leased premises.
The tenant fell down a flight of basement stairs after catching her toe in

66. The court cited and relied on Brand v. Powers, 110 Ga. 522, 36 S.E. 53 (1898) in sup-
port of its result.

67. 220 Ga. 22, 136 S.E.2d 726 (1964).
68. 110 Ga. App. 435, 138 S.E.2d 703 (1964).
69. Smith v. 670 New Street, Inc., 111 Ga. App. 35, 140 S.E.2d 773 (1965).

1965]



MERCER LAW REVIEW

the end of a terra cotta pipe encased in concrete and terminating in front
of the first step. In an earlier trial and appeal, it was held that no cause
of action had been alleged and that the tenant was guilty of contributory
negligence as a matter of law.7 0 The tenant amended her petition, alleging
that the defective condition was a "hidden trap" which could not have been
discovered by her in the exercise of ordinary care, that it was a dark and
cloudy day, and that the protruding portion of the pipe blended with the
brick background and was visible only to one making a close inspection with
concentrated attention. On the second appeal, it was held that the amended
petition stated a cause of action. These two appeals emphasize the difficulty
in alleging a cause of action for injuries caused by a defective condition of
the premises. Perhaps the most that can be said by way of guidance is that,
if it appears from the petition that the tenant did not use ordinary care to
discover and avoid the defect, it is subject to a general demurrer. Conversely,
there is no duty to avoid the consequences of the landlord's negligence unless
such negligence is apparent, i.e., it could be observed and avoided by the
exercise of ordinary care, These guidelines are admittedly vague and tenuous,
and unpredictable in their application.

LEGISLATION

The 1965 session of the General Assembly enacted only five pieces of
legislation in the field of real property law, and only one of these is of
general interest. This statute7 l provided that a certified copy of a properly
recorded deed or other instrument affecting real property shall be admissible
in evidence without the necessity for accounting for the original instrument.

The remaining new legislation is of collateral interest only. One statute
granted the right of eminent domain for construction of underground reser-
voirs for storage of natural gas, subject to detailed regulation and control by
the Georgia Public Service Commission.7 2 Another dealt with banks, and
restricted the amount of loans for the purchase or improvement of real estate
to designated percentages of its fair market value, i.e., 60% normally, but
80% if a regular amortization is provided. 73 The Commissioner of Ag-
riculture was authorized to lease land utilized for farmers' markets for the
purchase, storage, and sale of agricultural products, the lessee agreeing to
make capital improvements on the leased property.7 4 Finally, an amendment
was passed7 5 to correct a minor typographical error in the State Real Proper-
ties Control Commission Act.

70. 107 Ga App. 539, 130 S.E.2d 773 (1963).
71. GA. LAWS, 1965, p. 250.
72. GA. LAWS, 1965, p. 463. This act, known as the Underground Gas Storage Act will be

contained in GA. CODE ANN. §§93-801 to 813.
73. GA. LAWS, 1965, p. 281, amending GA. CODE ANN. §13-2015 (Supp. 1963).
74. GA. LAWS, 1965, p. 661.
75. GA. LAWS, 1965, p. 249, amending GA. CODE ANN. §91-103a: (Supp. 1964). This amend-

ment merely changed "biannually" to "biennially."
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