PRACTICE AND PROCEDURE
By MALLORY C. ATKINSON*
CRIMINAL PROCEDURE

Over the period of the last few years we have deviated from strict limitation to the field of civil procedure to take notice of a developing situation
in criminal procedure. In 19611 we noted the mandate of the United States
Supreme Court in the case of Ferguson v. Georgia2 that there be terminated
in Georgia the practice of the defendant's unsworn statement without benefit of examination by counsel as his only right of appearance due to the
incompetency statute. The following year 3 there was noted the action taken
by the General Assembly4 eliminating the provision rendering the accused
incompetent as a witness and granting to him the privilege of election between (1) being sworn and testifying as a witness, or (2) making an unsworn statement as has so long been the practice, or (3) refraining from
either testifying or making a statement. In 19635 we were critical of the first
cases6 decided by the Court of Appeals on this point since these developments. It was felt that while the opinions showed deference to the holding
in the Ferguson case that the accused was entitled to the right of counsel,
there was a failure to note that this denial of right to counsel under the
decision itself was attributable basically to the incompetency statute, and
this incompetency statute had itself been specifically repealed by the legislature.
During the current survey period both appellate courts in the state have
considered this problem. In a case 7 before the Court of Appeals Judge Hall
in a specially concurring opinion gave a lucid treatment of the history before the Ferguson case, the legislative and judicial developments thereafter,
and noted in his opinion that "an accused has no constitutional right to

demand that he be 'questioned by his counsel to elicit his unsworn statement to the court and jury in his defense.' " Thereafter when the question
again arose in the Court of Appeals such question was certified to the Su*Professor of Law, Walter F. George School of Law, Mercer University, B.Ph., 1926, Emory
University, LL.B., 1930. Formerly Judge, Superior Courts of the Macon Circuit.
Member of the Georgia Bar.
1. 13 MERCER L. REV. 133 (1961).
2. 365 U.S. 570 (1961).
3. 14 MERCER L. REv. 159 (1962).
4. GA. LAWS, 1962, p. 133.
5. 15 MERCER L. REV. 132 (1963).

6.
7.

Middlebrooks v. State, 107 Ga. App. 587, 130 S.E.2d 798 (1963). Shaffeitt v. State,
107 Ga. App. 217, 129 S.E.2d 572 (1963).
Dukes v. State, 109 Ga. App. 825, 137 S.E.2d 532 (1964).
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preme Court. That court in a full bench decision, 8 with the opinion written
by Mr. Justice Almand, held unequivocally that where a defendant in a
criminal case is not sworn as a witness and elects to make an unsworn statement it is within the power of the trial judge to deny to his counsel the
right or privilege of interrogating the defendant during the course of the
making of the statement, and such constitutes no violation or denial of the
constitutional right to counsel.
JURISDICTION
GENERAL

Absence of jurisdiction appearing on the face of a petition subjects it
to dismissal on general demurrer,9 but even without such demurrer or motion it is the duty of the court to consider the question of its jurisdiction. 10
Two cases before the Court of Appeals dealt with matters of relationship
between federal and state courts. In the first of these" it was noted that state
and federal courts have concurrent jurisdiction of in personam suits for damages to person or property arising out of the operation of vessels in navigable waters unless the matter is one peculiarly cognizable in admiralty. In
the second case' 2 funds levied upon by the federal District Director of Internal Revenue to satisfy a federal tax lien were recognized as "taken or detained" under the federal revenue laws and as a consequence a state court
was without jurisdiction to grant relief out of such funds on the claim that
claimant's entitlement took precedence over the claim of the Director. Jurisdiction over the subject matter is a prerequisite to a valid judgment and
where it is not conveyed by the statute relied upon the action must fail.' 3
Such cannot be conveyed by the parties or by a testator 14 under the terms
of his will. Similarly the jurisdiction which may be exercised by a judge
emeritus is strictly limited by the terms of the statute and cannot be extended beyond such statutory authorization.' 5 In a court which has jurisdiction over the subject matter, jurisdiction over the person may be waived
or conferred and a general appearance serves to confer such jurisdiction.' 6
Where equity acquires jurisdiction for any purpose it will retain jurisdiction to give full and complete relief, whether legal or equitable, as to
8. Williams v. State, 220 Ga. 770, 141 S.E.2d 436 (1965).
9. Mullins v. Mullins, 219 Ga. 816. 136 S.E.2d 379 (1964).
10. Smith v. Cannington, 220 Ga. 276, 138 S.E.2d 318 (1964); Todd v. Conner, 220 Ga.
173, 137 S.E.2d 614 (1964).

11.
12.
13.
14.
15.

Lancaster v. Casey, 110 Ga. App. 278, 138 S.E.2d 388 (1964).
Williams v. Atlanta Fed. Say. & Loan Ass'n, 110 Ga. App. 388, 138 S.E.2d 613 (1964).
Geary v. Adkins, 110 Ga. App. 529, 139 S.E.2d 135 (1964).
Castleberry v. Horne, 220 Ga. 691, 141 S.E.2d 394 (1965).
Trammell v. Trammell, 220 Ga. 293, 138 S.E.2d 562 (1964).

16.

Wilbanks v. Wilbanks, 220 Ga. 665, 141 S.E.2d 161

(1965); Sorrells v. Cole, 111 Ga.

App. 136, 141 S.E.2d 193 (1965); Parker v. Mercer, 111 Ga. App. 108, 140 S.E.2d 915

(1965).
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all purposes relating to the subject matters. 17 Injunctive relief may be
granted to prevent a repetition of a wrong already committed even though
such committed wrong may be compensable in damages.18
The venue statute fixing the county wherein the cause of action arose
as the proper county for suit against a railroad company must be construed
with constitutional provisions, and suits against joint obligors, joint promissors, co-partners or joint trespassers residing in different counties may be
tried in either county. 19 An action to cancel a security deed is not such a
local action as should be brought in the county where the land lies, but
rather in the county of the residence of the defendant if the defendant resides in the state and if not then in the county of the residence of the
plaintiff. 20 Ordinarily where suit is brought against two alleged joint tort-

feasors in a county where one of them resides, the other being a nonresident,
and where on the trial of the case the resident defendant is found by the jury
not liable, the court is without jurisdiction to render a judgment against the
non-resident defendant. This, however, is because of lack of jurisdiction over
the person, and such jurisdiction as distinguished from jurisdiction over the
subject matter may be conferred by the party. Where during the course of
the trial 2" counsel for the nonresident in his argument and by request to
charge takes the position that a verdict may be rendered against the nonresident but in favor of the resident and the court so instructs the jury, then
such nonresident is thereafter estopped from complaining of the jurisdictional defect where such a verdict is returned.
ACTIONS

"A cause of action is made up of two elements; namely, a duty and a
breach of it."

22

An action to recover disability benefits under a health and

accident insurance policy which lays damages in the sums allegedly owing
under the terms of the contract plus penalty and attorney's fees for bad
faith in refusal to pay is an ex contractu form of action. 23 Where there were
no allegations appearing to show that a co-defendant was responsible for
the complaint and no allegations of collusion or conspiracy, a cause of action was not pleaded against such co-defendant. 24 Where one is faced with
having to make a choice between two or more inconsistent remedies he must
make his choice before instituting an action. The choice of one remedy by
17.

Fuller v. Dillon, 220 Ga. 36, 136 S.E.2d 733 (1964).

18.
19.

Resthaven Memorial Gardens, Inc. v. Moody, 220 Ga. 5. 136 S.E.2d 757 (1964).
Southern Ry. v. Wooten, 110 Ga. App. 6, 137 S.E.2d 696 (1964).

20.
21.
22.
23.

Borden v. I.B.C. Corp., 220 Ga. 688, 141 S.E.2d 449 (1965).
Southern Nitrogen Co. v. Manuel, 110 Ga. App. 597, 139 S.E.2d 453 (1964).
Hughes v. Jackson, 109 Ga. App. 804, 137 S.E.2d 487 (1964).
Business Men's Assur. Co. of America v. Tilley, 109 Ga. App. 529, 136 S.E.2d 514
(1964).
Douglasville Loan Co. v. Bowen, 219 Ga. 794, 136 S.E.2d 319 (1964).

24.
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filing an action is irrevocable. 25 Where two or more actions are pending
such may be consolidated where appropriate. 26 A single wrongful or negligent act which injures both one's person and property gives but a single
cause of action which cannot be split. Accordingly a judgment against a
tort-feasor as to either the person or the property element of the cause
of action, when timely pleaded, bars a recovery in a subsequent suit on
the other element of that cause of action, and such consequence cannot be
circumvented by an assignment of one element of the damage. Even so, an
assignment in and of itself does not preclude recovery in the first action
against the defendant whether such action be prosecuted by the assignee on
the assigned claim or by the assignor on that part of the claim not as27
signed.
PROCESS

The entry of service of process by the sheriff prima facie imparts absolute
verity and is conclusive until traversed and found to be untrue by the
jury.28 Vhere such traverse is sustained by uncontradicted testimony showing absence of service, the overruling of such traverse is error. 29 The return
of service is itself amendable to show the true facts of service. 30 A process
which conforms to the requirements of the Code issued in response to a prayer for process which is itself defective is subject to a motion to quash the
process, though this is a matter which may be waived and is cured by the
defendant's appearance, pleading to the merits, and permitting a final judgment to be taken against him. 31 While mere service of the original petition
and process on a defendant made after the appearance term of the court to
which it is returnable is a nullity in the absence of an order to perfect
service, where such an order to perfect service at a later term has been properly entered, the failure to serve the defendant with such later order is a
mere irregularity and does not affect the validity of the judgment subse32
quently entered.
So much of the 1957 amendment to the Nonresident Motorist's Act as
authorized suit against a person who is a bona fide resident of another state
but who was a resident of Georgia when the cause of action arose by service
of process through the Secretary of State was held unconstitutional by the
25.
26.
27.
28.
29.
30.
31.
32.

Winn v. National Bank, 110 Ga. App. 133, 138 S.E.2d 89 (1964).
Georgia Money Corp. v. Rissman, 220 Ga. 476, 139 S.E.2d 486 (1964); Winn v. National Bank, supra n. 25.
Story v. Rivers, 220 Ga. 232, 138 S.E.2d 304 (1964); Story v. Rivers, 110 Ga. App.
390, 138 S.E.2d 606 (1964) .
Edwards v. United Stone & Allied Prods. Workers of America, 220 Ga. 183, 137
S.E.2d 632 (1964).
Hall v. Brooks, 110 Ga. App. 657, 139 S.E.2d 419 (1964).
Parker v. Kilgo, 109 Ga. App. 698, 137 S.E.2d 333 (1964).
Purser v. Charles S. Martin Distrib. Co., 110 Ga. App. 768, 140 S.E.2d 75 (1964).
Simmons v. Mullis Auto Sales, Inc., Ill Ga. App. 236, 141 S.E.2d 204 (1965).
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Supreme Court.3 3 The 'Georgia Motor Common Carrier Act does not authorize or warrant maintenance of a suit against a nonresident motor carrier based upon substituted service where the cause of action arose out of a
collision taking place outside the State of Georgia. 34
PARTIES

A petition showing on its face an absence of necessary, essential or indispensable parties is specially demurrable as to a necessary party, generally
demurrable as to an indispensable party.3 5 Where one is named and served
as a defendant but no actionable wrong is charged against him and no
relief sought of him he should be dismissed as a party defendant.3 6 On an
interlocutory hearing in an action for divorce and alimony, there being a
jurisdictional plea as to which the evidence was conflicting, it was not error
37
for the trial judge to make an award of temporary alimony.
The name of either the plaintiff or the defendant may be corrected by
amendment prior to judgment so long as the name by which the originally
designated party is described imparts a person, firm or corporation, even
though in fact it is not so. If, however, the original misnomer or trade
name is in fact the name of an existent, whether or not connected with the
litigation, the substitution of another entity in place of the original one
constitutes the addition of another party, a new defendant, and comes within the inhibition of the statute. In this case the plaintiff was allowed to
amend changing the designation of the defendant from "Comstock Distributing Co., a corporation" to "Comstock Distributing Co., a business proprietorship owned and operated under said name by R. D. Comstock, Jr."38
An amendment to an ordinary petition making as additional parties plaintiff persons who should have been joint parties plaintiff is not objectionable,
but in a processioning case to allow new necessary parties after the due return of the processioners would not be permissible.3 9 Where a suit was filed
against two named persons described as doing business in a trade name, an
amendment seeking to delete the named defendants and to substitute as a
party defendant a corporation with the same name as the alleged trade name
of the original defendants was prohibited.4 ° An amendment striking from
petition the name "Southern Home Contractors of Alabama, Inc." as de33. Young v. Morrison, 220 Ga. 127, 137 S.E.2d 456 (1964).
34. Record Truck Line, Inc. v. Harrison, 110 Ga. App. 520, 139 S.E.2d 153, aff'd with
direction, 220 Ga. 289, 138 S.E.2d 578 (1964).
35. Poole v. Poole, 220 Ga. 3, 136 S.E.2d 745 (1964) ; Funderburg v. Farr Furniture Co.,
111 Ga. App. 271, 141 S.E.2d 600 (1964).

36. Larsen v. Gunby, 220 Ga. 78, 137 S.E.2d 46 (1964).
37. Hewlett v. Hewlett, 220 Ga. 660, 140 S.E.2d 898 (1965).
38. Parker v. Kilgo, supra n. 30.
39. Ogletree v. Cathrall, 110 Ga. App. 100, 137 S.E.2d 799 (1964).
40. Stewart v. Dearing Chevrolet Co., 110 Ga. App. 521, 139 S.E.2d 148 (1964).
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fendant and adding in lieu thereof the name "Southern Home Contractors,
Inc." was not objectionable as an attempt to substitute one party defendant
for another in view of the allegation that the use of the name first used
41
was a misnomer.
A question of non-joinder of necessary parties must be raised by special
demurrer. 42 A petition by eleven corporations which failed to set out a cause
of action for equitable relief, and as an action at law was multifarious and
duplicitous and contained a misjoinder of parties plaintiff should be dismissed on denmrrer. 43 But a demurrer for misjoinder will not lie in an action by several of the corporation's creditors seeking equitable relief against
individual and corporate defendants on the ground of conspiracy to defraud
creditors. Nor is it ground for demurrer for misjoinder of causes of action
where several matters are stated, not as distinct and unconnected, but as
arising out of the same transaction or series of transactions forming one
44
course of dealing and all tending to a single end.

Activities within the state by a foreign corporation performed by a domestic corporation as its agent were sufficient to constitute "doing business"
on the part of such foreign corporation so as to give the state courts jurisdiction of an action against such foreign corporation arising out of business
45
relations with a local customer.
PLEADINGS
PETITION

[T]he facts of a cause of action must be so plainly and fully and
distinctly set forth as to inform the opposite party of the grounds
of the plaintiff's action, and enable him to prepare his defense;
to enable the jury to find an intelligible and complete verdict; and
to enable the court to declare distinctly the law of the case ...
'[T]his requirement is to be liberally construed . . . and a plaintiff is not required to allege impossible particulars or unnecessary
details .

.

. nor is a plaintiff required to set forth in his petition

the evidence relied on.

...

'46

Ultimate issuable facts only, as distinguished from evidentiary facts, must be
pleaded; by ultimate facts alone is meant the final and resulting facts
reached by processes of logical reasoning from the detailed or probative
facts. Good pleading requires only that the plaintiff plainly and concisely
41.
42.
43.
44.

45.

Southern Home Contractors, Inc. v. Royal, 110 Ga. App. 861, 140 S.E.2d 229 (1965).
Winslette v. Keeler, 220 Ga. 100, 137 S.E.2d 288 (1964).
Stalvey v. Pedi Joy Shoes Corp., 220 Ga. 489, 140 S.E.2d 264 (1964).
Willson v. Appalachian Oak Flooring & Hardware Co., 220 Ga. 599, 140 S.E.2d 830
(1965).

National Acceptance Co. of America v. Spiller & Spiller, Inc., Ill Ga. App. 314, 141
S.E.2d 550 (1965).

46. Wood v. Hub Motor Co., 110 Ga. App. 101, 105-06, 137 S.E.2d 674, 679 (1964).
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state the material ultimate facts relied upon for recovery.4 7 Where the statute
of a foreign state is relied upon such must be pleaded.48 The allegations in
a petition must be distinct and positive, not ambiguous or couched in alternative expressions 4 9 Facts pleaded in a petition must yield when contradicted by or inconsistent with facts shown by an exhibit attached thereto.5 0 A petition may be duplicitous if pleaded in one count, 51 but separate
52
bases for a cause of action may be set out in separate counts.

AMENDMENT

The right and privilege of amendment is broad and a petition may be
amended to seek recovery of a greater sum than originally sought.5 3 One
limitation is upon the substitution of parties defendant. A petition may be
amended to correct a misnomer of a party plaintiff or defendant, but not to
add a new party defendant in place of the original defendant. 54 An amendment to an ordinary petition making as additional parties plaintiff persons
who should have been joint parties plaintiff with the original plaintiff is
not subject to the objection that it adds new and distinct parties, but in a
processioning case the due return of the processioners is "in the nature of a
judgment" and such an amendment tendered thereafter is too late.5 5 After
entry of judgment which disposes of entire case, a party cannot amend. 56
Another limitation upon the right to amend is that while an amendment
may be used to set out additional matter descriptive of the same wrong or
cause of action pleaded in the original petition, it may not set out matters
comprising an altogether different transaction or cause of action.57 Nor
can a petition which fails to set out a cause of action be amended by adding
thereto pleadings setting out an entirely new and different cause of action
in another count or counts, or otherwise. 5 The amendment of a petition
in a material respect after demurrer places upon the demurrant the obliga47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.

Winslette v. Keeler, supra n. 42; National Recording Corp. v. Bagley Elec. Co., 110
Ga. App. 219, 138 S.E.2d 198 (1964); Wood v. Hub Motor Co. supra n. 46.
Record Truck Line, Inc. v. Harrison, 109 Ga. App. 653, 137 S.E.2d 65 (1964).
Ward v. VFW, 109 Ga. App. 563, 136 S.E.2d 481 (1964).
Turner v. Houser, 110 Ga. App. 379, 138 S.E.2d 619 (1964); Allen v. Arrow Contracting Co., 110 Ga. App. 369, 138 S.E.2d 600 (1964).
R. L. Bass, Inc. v. Brown, 111 Ga. App. 250, 141 S.E.2d 200 (1965) .
Farmers Warehouse, Inc. v. Collins, 220 Ga. 141, 137 S.E.2d 619 (1964).
McLendon v. Gray, 109 Ga. App. 542, 136 S.E.2d 507 (1964).
Southern Home Contractors, Inc. v. Royal, supra n. 41; Stewart v. Dearing Chevrolet
Co., supra n. 40; Allen v. Arrow Contracting Co., supra n. 50; Parker v. Kilgo, supra
n. 30.
Ogletree v. Cathrall, supra n. 39.
Bremen Prods. Co. v. Crusselle, Ill Ga. App. 208, 141 S.E.2d 239 (1965); Rahal v.
Titus, 110 Ga. App. 122, 138 S.E.2d 68 (1964).
Harry v. Scenic Heights Dev. Corp., 220 Ga. 497, 140 S.E.2d 192 (1965); Greenfield
v. Colonial Stores, Inc., 110 Ga. App. 572, 139 S.E.2d 403 (1964).
Salomon v. Central of Ga. Ry., 220 Ga. 671, 141 S.E.2d 424 (1965).
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tion of renewing his demurrer to the amended petition if he seeks to rely
upon the demurrer.59
DEMURRER

As noted repeatedly in the past and too frequently during the survey
period to list all cases, a petition on general demurrer must be construed
most strongly against the pleader. 60 So it is that unfavorable inferences which
may be fairly drawn from pleadings will prevail. 61 Omission or absence of
allegation of a material fact will be taken to signify the nonexistence of
such fact.6 2 Even so, pleadings are to be given a reasonable intendment and
the rule does not require strained or unreasonable or illogical constructions. 63 Where a petition sets out a cause of action under any legal theory
it is good as against general demurrer and as against a general demurrer
general allegations are sufficient. 64 To be subject to general demurrer a petition must be utterly lifeless. 65 The final test of the sufficiency of a petition
is whether the demurrant can admit all that is properly alleged and escape
liability.6 6 If the petition sets out a cause of action under any theory, 6T for
any (not necessarily all) of the substantial relief sought, 68 whether it be
legal or equitable, 69 the demurrer will be overruled. A general demurrer
goes to the whole pleading to which it is addressed and should be overruled
if any part thereof is good in substance.7 0 No cause of action is stated in a
petition which recites mere legal conclusions with no facts alleged on which
to base them. 71 Where the petition together with exhibits attached thereto
demonstrates that there can be no recovery, a general demurrer thereto
should be sustained, 72 as where it appears that venue is not established, 73
59. John Smith Co. v. Ashley, 220 Ga. 386, 139 S.E.2d 293 (1964).
60. City of Atlanta v. Henry Grady Hotel Corp., 220 Ga. 249, 138 S.E.2d 362 (1964); R. H.
Macy & Co. v. Vest, 111 Ga. App. 85, 140 S.E.2d 491 (1965); Purser v. Charles S.
Martin Distributing Co., supra n. 31; Frist v. U. S. 5 & 100 Stores, Inc., 110 Ga. App.
237, 138 S.E.2d 186 (1964).
61. Varga v. Williamson, 110 Ga. App. 684, 139 S.E.2d 518 (1964).
62. Davis v. Aiken, 111 Ga. App. 505, 142 S.E.2d 112 (1965); Scott v. State Grand Lodge
No. 1, 110 Ga. App. 762, 140 S.E.2d 86 (1964).
63. Lamb v. The Redemptionist Fathers, Inc., 111 Ga. App. 1191, 142 S.E.2d 278 (1965)
Walker Hauling Co. v. Johnson, 110 Ga. App. 620, 139 S.E.2d 496 (1964); Sarno v.
Hoffman, 110 Ga. App. 164, 138 S.E.2d 96 (1964).
64. Hughes v. Jackson, supra n. 22.
65. Spindel v. National Homes Corp., 110 Ga. App. 12, 137 S.E.2d 724 (1964); Hughes v.
Jackson, supra n. 22.
66. Whittier v. Nationwide Mut. Ins. Co., 109 Ga. App. 649, 137 S.E.2d 91 (1964).
67. Bell v. Menzies, 110 Ga. App. 436, 138 S.E.2d 731 (1964) ; Piedmont Cotton Mills, Inc.
v. H. W. Ivev Constr. Co., 109 Ga. App. 816, 137 S.E.2d 528 (1964).
68. Holmes v. Western Auto Supply Co., 220 Ga. 528, 140 S.E.2d 204 (1965); Pace v.
Pace, 220 Ga. 66, 137 S.E.2d 28 (1964).
69. Stephens v. Stephens, 220 Ga. 22, 136 S.E.2d 726 (1964).
70. Richmond County v. Williams, 109 Ga. App. 670, 137 S.E.2d 343 (1964).
71. Clause v. Roswell Bank, 109 Ga. App. 647, 137 S.E.2d 86 (1964).
72. Turner v. Houser, supra n. 50; Allen v. Arrow Contracting Co., supra n. 50.
73. Horton v. Delta Air Lines, Inc. 111 Ga. App. 291, 141 S.E.2d 783 (1965).
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or not the defendant but another owes the debt sued on.7 4 On the other
hand if it might be found by a jury that the plaintiff was entitled to re75
covery the demurrer should be overruled.
In passing upon a petition on demurrer only that petition and exhibits
thereto can be considered by the court,7 6 except that judicial notice may be
taken by the court on demurrer 7 7 just as on the trial or on appeal. To invoke a statute of limitations by demurrer where that defect appears from
the petition such must be expressly invoked, as a general demurrer in the
usual terms is insufficient for this purpose,78 nor would such a demurrer in
general terms raise any question of misjoinder of parties or causes of action. 79 If in rendering judgment on a demurrer the court decides on the
merits of the case then such judgment constitutes res judicata,80 but not if
the judgment on the demurrer was not necessarily or actually on the merits. 8'
If the judgment dismissing a petition on demurrer thereto is correct for any
reason or on any ground, such judgment will be affirmed on appeal even
though the reason given or the ground upon which it was sustained by the
trial judge be not well taken.8 2 A judgment sustaining the defendant's demurrers and allowing time for amendment established as the law of the
case that plaintiff's pleadings at the time of that order failed to set out a
cause of action,8 3 and where the plaintiff thereafter amends but only to
reiterate allegations already attacked by the demurrer the amended petition
should be dismissed.84 Where, on the other hand the petition demurred to
is subsequently amended in material respects, the demurrers interposed thereto must be renewed to the petition as amended if they are still to be insisted upon.85 Where the court sustained a general demurrer to an amended
petition with leave to amend, and, within the time allowed, the plaintiffs
struck the amended petition and submitted a new and redrafted petition
in substitution for the original, upon dismissal of the substituted petition
the plaintiffs had waived their rights to assign error on the sustaining of
the demurrer to the original petition as first amended.8 6
74.
75.

Funderburg v. Farr Furniture Co., supra n. 35.
Hewitt Contracting Co. v. Bridgeboro Lime & Stone Co., 111 Ga. App. 261, 141 S.E.2d

211 (1965).
76. Reeves v. South America Managers, Inc., 110 Ga. App. 49, 137 S.E.2d 700 (1964).
77. Henson v. Airways Serv., Inc., 220 Ga. 44, 136 S.E.2d 747 (1964).
78. Watkins v. Conway, 220 Ga. 27, 136 S.E.2d 756 (1964) .
79. McFarland v. Lumpkin, 110 Ga. App. 222, 138 S.E.2d 194 (1964); O'Neil-Dunham,
Inc. v. Pearson, 109 Ga. App. 857, 137 S.E.2d 556 (1964).
80. Smith v. Bank of Acworth, 111 Ga. App. 112, 140 S.E.2d 888 (1965).
81. South America Managers, Inc. v. Reeves, 220 Ga. 493, 140 S.E.2d 201 (1965) .
82. Williams v. Metropolitan Home Improvement Co., 110 Ga. App. 770, 140 S.E.2d 56
(1964); Charles F. Noyes Co. v. Hadsell, 110 Ga. App. 511, 139 S.E.2d 131 (1964).
83. Brooks v. Southern Clays, Inc., 220 Ga. 152, 137 S.E.2d 630 (1964).
84. Strickland v. Hall, 109 Ga. App. 822, 137 S.E.2d 520 (1964).
85. Bell v. Studdard, 220 Ga. 756, 141 S.E.2d 536 (1965); John Smith Co. v. Ashley,
supra n. 59; South Carolina Ins. Co. v. Glennville Bank, 111 Ga. App. 174, 141
S.E.2d 168 (1965).
86. Edwards v. United Stone & Allied Prods. Workers of America, supra n. 28.
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Special demurrers being critics must themselves be free from defect.87 The
office of a special demurrer is to compel the opposite party to plead his
cause or defense plainly, fully, and distinctly. By requiring a plaintiff to
so plead two purposes are accomplished. First, the defendant is informed of
the facts to which he is entitled in the preparation of his defense. Where the
purpose of the special demurrer is for the single purpose of obtaining such
information and it clearly and affirmatively appears from the record that
the defendant had full knowledge of the information sought prior to the
trial, there is no harmful error in overruling the demurrer. The second
purpose of requiring the plaintiff to plead his case plainly and with reasonable fullness is to enable the demurring party and the court to ascertain
whether the facts upon which the plaintiff predicates his cause constitute a
cause of action so that it may fairly appear from the petition whether it is
subject to general demurrer. When this is the object of the special demurrer
the defendant is entitled to have the facts set forth with reasonable certainty
and fullness, regardless of whether he has knowledge of these facts before
the trial. Nor does the right of the defendant to obtain knowledge through
discovery debar his statutory right to proceed by special demurrer. 8 The
special demurrer must specifically point out the alleged defect with particularity and specificity and show how and wherein the pleading demurred
to is defective.8 9 Special demurrers may reach defects of irrelevancy, 90 multifariousness, 91 duplicity,92 ambiguous or alternative pleading, 93 misjoinder, 94
non-joinder, 95 an unwarranted conclusion of the pleader though the allegation of an ultimate fact as distinguished from a mere conclusion is proper, 96
and failure to attach copies of contracts or the like.97 Where a special demur-

rer is sustained with leave to amend and there is a failure to so amend dismissal is proper. Additional grounds of special demurrer to a pleading may
not be added after the expiration of time for filing demurrers to the pleading demurred to. 98 Peculiarly a bailor who elects to proceed in tort must
allege as against a special demurrer specific acts of negligence even though
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.

Brogdon v. Purvis, 220 Ga. 28, 136 S.E.2d 719 (1964).
Old Colony Ins. Co. v. Dressel, 220 Ga. 354, 138 S.E.2d 886 (1964); Nellinger v.
Atlanta Baggage & Cab Co., 109 Ga. App. 863, 137 S.E.2d 566 (1964).
Timeplan Loan & Inv. Corp. v. Morehead, 220 Ga. 762, 141 S.E.2d 420 (1965).
A. M. Kidder & Co. v. Clement A. Evans & Co. 111 Ga. App. 551, 142 S.E.2d 269

(1965).

Crutcher v. Crawford Land Co., 220 Ga. 298, 138 S.E.2d 580 (1964).
R. L. Bass, Inc. v. Brown, supra n. 51.
Ward v. VFW, supra n. 49.
Travelers Indem. Co. v. Hood, 110 Ga. App. 855, 140 S.E.2d 68 (1964) .
Winslette v. Keeler, supra n. 42; National Recording Corp. v. Bagley Elec. Co., supra
n. 47.
Murry v. Lett, 219 Ga. 809, 136 S.E.2d 348 (1964); Wood v. Hub Motor Co., supra
n. 46.
City of Atlanta v. J. J. Black & Co., 110 Ga. App. 667, 139 S.E.2d 515 (1964).
Sewell Dairy Supply Co. v. Taylor, 110 Ga. App. 463, 138 S.E.2d 909 (1964).
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he will not be required to prove these allegations to establish a prima facie
case. 99
PLEA AND ANSWER

Pleaded matter which if sustained would absolve the defendant from
liability is not a dilatory plea but is in bar of the action and a plea in bar
may be filed at any time.' 00 Where issues involved had been adjudicated
in a prior action the sustaining of a plea to a subsequent action was proper. 1 1
A special plea in bar attacking the constitutionality of a statute failed where
the statute under attack was not properly identified. 10 2 Reliance by a defendant upon a discharge in bankruptcy should be manifested by the filing
of a plea. 03 The pending of another suit between the parties previously instituted involving the same essential allegations and seeking the same relief
warrants the sustaining of a plea in abatement in the second suit.104 Pleas
in abatement, as distingushed from pleas in bar, are dilatory pleas. As such
they must be strictly construed, certain in intent and leave nothing to be
suggested by intendment. Every inference must be against the pleader. 10 5
Where an allegation in a petition requires an answer of the defendant
and the answer is within the knowledge of the defendant but he fails to
respond thereto or his reply is not responsive but evasive, the plaintiff's
allegation will be taken as true. 10 6 A cross action is not maintainable where
it attempts to plead an ex delicto claim against an action ex contractu
07
unless it is alleged that the plaintiff is either insolvent or a nonresident.
A defendant by an amendment to his answer offered after the time for answer has expired may change, alter or modify his original answer, and he
may set up new, distinct and even contradictory defenses of which notice
was not given in his original answer provided he makes the required affi08
davit.
PRE-TRIAL
DEPOSITIONS AND DISCOVERY

In the propounding of interrogatories authorized by law it is not necessary

that the propounder cite his authority to do so and as a consequence an
99.
100.
101.
102.
103.
104.
105.
106.

AAA Parking, Inc. v. Black, 110 Ga. App. 554, 139 S.E.2d 437 (1964).
Funderburg v. Farr Furniture Co., supra n. 35.
Smith v. Bank of Acworth, 220 Ga. 626, 140 S.E.2d 889 (1965).
Mallard v. State, 220 Ga. 31, 136 S.E.2d 755 (1964).
Hickman v. Livingston, 109 Ga. App. 812, 137 S.E.2d 491 (1964).
Housing Authority v. Heart of Atlanta Motel, Inc., 220 Ga. 192, 137 S.E.2d 647
(1964).
Jones v. State, 219 Ga. 848, 136 S.E.2d 358 (1964).
Deason v. DeKalb County Merit Sys. Council, 110 Ga. App. 244, 138 S.E.2d 183

107.
108.

(1964).
Thomas v. Adrian Fin. Corp., 110 Ga. App. 424, 138 S.E.2d 685 (1964).
Funderburg v. Farr Furniture Co., supra n. 35.
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inaccuracy in such citation when made is not material. 109 In a situation where
the plaintiff proceeds to take the depositions of an adverse witness whose affidavit has been used by the defendant on motion for summary judgment,
upon such examination the defendant should be permitted to examine the
witness on redirect. On the question of costs the party desiring the testimony,
particularly where discovery is one of the purposes for taking the deposition,
should be primarily responsible therefor in the absence of an order of the
court to the contrary. It was held to be error, however, for the trial court
to order the plaintiff to pay the defendant attorney's fees in the absence of
bad faith." 0 .
Two particularly significant cases were decided during the period under
survey by the Court of Appeals and it so happens that the opinion in each
was written by Judge Eberhart. In the first"' of these cases it was noted that
matters privileged are not discoverable under the Discovery Act, but statements obtained by an investigator, claims agent, or adjuster in the regular
course of his duties are not privileged. Furthermore, following the rule of
the federal cases" 2 such statements so obtained under the direction of counsel as to constitute "work product" of the lawyer still do not meet the qualifications of privilege. The work product of the lawyer is not discoverable,
however, absent a showing of necessity or justification. This necessity or
justificaton is of a higher order than the good cause requirement for other
items. The showing should lead the court to conclude that if discovery is
not permitted a manifest injustice or intolerable hardship will result. In
the second" 3 of these cases it was held that the jurisdiction of the court
trying the case in which evidence is taken by deposition extends to every
person in the state whose testimony is being taken by deposition and to
every county wherein such testimony is being taken. The court here noted
the holding in the Atlantic Coast Line R.R. casel 13a on the work-product
protection, but went on to hold that to require the production of documents by a witness there is required a subpoena duces tecum and by a party
a notice to produce. This opinion also discusses the requisites of the "good
cause" requirement and the application to varying situations.
The provision in the Discovery Act providing for examination to determine mental or physical condition under GA. CODE ANN. section 38-2110
(Supp. 1963) came under review. Whether or not such an examination
will be ordered lies within the sound discretion of the trial judge, and in
the absence of a clear abuse of such discretion, the judgment of the trial
109.
110.
111.
112.
113.
l13a.

Sparks Specialty Co. v. Moss, 110 Ga. App. 585, 139 S.E.2d 345 (1964).
Acres v. King, 109 Ga. App. 571, 136 S.E.2d 510 (1964).
Atlantic Coast Line R. R. v. Daugherty, 111 Ga. App. 144, 141 S.E.2d 112 (1965).
Hickman v. Taylor, 329 U.S. 495 (1947).
Sorrells v. Cole, supra n. 16.
Supra n. 111.
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court in this regard will not be controlled. 1 4 While GA. CODE ANN. section 38-2110 (Supp. 1963) is used primarily by defendants in personal injury suits, it was held applicable in a paternity suit to permit the court
to require blood tests,11 5 and in this case where parties to the case failed
to comply with the order sanctions provided by the statute were applied
and the action dismissed. The granting of an order for physical examination is permissive with the trial judge, not mandatory upon him, and may be
entered only for good cause shown. Furthermore the resort to this discovery
procedure is discretionary with counsel and counsel's failure to invoke this
remedy does not subject his cause to any unfavorable inferences. 11 6
Orders incident to the taking of depositions and interrogatories ordinarily
are interlocutory in nature, not reviewable by motion for new trial, but reviewable on appeal after final judgment if they have affected that final
judgment and are not moot."

7

Yet a judgment may be rendered separable

from a judgment disposing of the entire case, and yet be a judgment that
is final as to some of the substantial rights of the parties. It is final when,
as to the subject matter of the judgment, any of the substantial rights of
the parties litigant are finally settled by the judgment. Falling within that
provision an order of the court requiring the payment of attorney's fees by
one party to another on the taking of depositions is such a judgment as will
support a bill of exceptions without awaiting final judgment in the disposi8
tion of the case."
DISMISSAL

A party may at any time before verdict either orally or in writing move
to strike the petition or answer of the opposite party on the ground that no
cause of action or defense is set forth. 119 Where the answer of the defendant
is purely defensive the plaintiff may dismiss his action either in term or vacation and without any leave or order of court. 120 Such a voluntary dismissal

serves to remove the case from the court and the court is without authority
to reinstate the case. 12' The Act of 1953, codified as GA. CODE ANN. section
3-512 (1962 Rev.), providing for automatic dismissal of a pending suit
where no written order is taken for a period of five years has no application
to a condemnation proceeding wherein final judgment had been entered but
114.
115.
116.
117.
118.
119.
120.
121.

Gulf Life Ins. Co. v. Howard, 110 Ga. App. 76, 137 S.E.2d 749 (1964).
Rider v. Rider, 110 Ga. App. 382, 138 S.E.2d 621 (1964)
Bradford v. Parrish, 111 Ga. App. 167, 141 S.E.2d 125 (1965).
Grasham v. Southern Ry., 111 Ga. App. 158, 141 S.E.2d 189 (1965) ; Benefield v. Malone, 110 Ga App. 607, 139 S.E.2d 500 (1964).
Acres v. King, supra n. I10.
Norton v. National Commercial Bank & Trust Co., 109 Ga. App. 867, 137 S.E.2d 570
(1964).
Howard v. Housing Authority, 220 Ga. 640, 140 S.E.2d 880 (1965).
Bufford v. Farmers & Merchants Bank, 110 Ga. App. 393, 138 S.E.2d 609 (1964).
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under the condemnation statute applicable appeal had been entered thereto
122
to a jury in the superior court.
SUMMARY JUDGMENT

The most significant development during the year under survey in the
matter of summary judgment proceedings came with an overruling of the
earlier stated requirement that a motion for summary judgment must specify
the grounds relied upon. 123 In overruling the holding in the earlier case
the court drew analogies between the summary judgment proceeding and the
motion for directed verdict, and the summary judgment proceeding and the
general demurrer. No elaboration is needed in the motion for summary
judgment beyond the appropriate language of the statute. 124 The time for
summary judgment procedure is prior to trial (though it could be appropriate after mistrial) and a court may not grant such where a case has been
referred to an auditor, heard by the auditor, and a report of his findings of
law and fact filed. 125 Where the pleadings make a factual issue, a summary
judgment may not be granted unless the depositions and affidavits pierce the
allegations in the pleadings. 2 6 When that is done the burden is then upon
the respondent to show that there remains a genuine issue of fact, and to do
so reliance cannot be based solely on the pleadings which have been
pierced. 27 The affidavits relied upon in a sumnmary judgment proceeding
must be made on the personal knowledge of the affiants. 128 When the motion for summary judgment and the supporting evidentiary showing demonstrate that there is remaining no genuine issue as to a material fact for submission to a jury and the movant is entitled to judgment, and this is not
so effectively contradicted by the respondent as to preserve or retain such
an issue, summary judgment will be entered. 129 Of course the converse is
122.
123.
124.

125.
126.
127.

128.
129.

State Highway Dep't v. Noble, 220 Ga. 410, 139 S.E.2d 318 (1964).
Suggs v. Bhd. of Locomotive Firemen & Enginemen, 104 Ga. App. 219, 121 S.E.2d
661 (1961).
Benefield v. Malone, supra n. 117.

Braselton Bros., Inc. v. Better Mail Dairy Prods., Inc., 110 Ga. App. 515, 139 S.E.2d
124 (1964).
G. S. & M. Co. v. Dixon, 220 Ga. 329, 138 S.E.2d 662 (1964); Cotton States Mut.
Ins. Co. v. Martin, 110 Ga. App. 309, 138 S.E.2d 433 (1964).
Crutcher v. Crawford Land Co., supra n. 91; Word v. Henderson, 110 Ga. App. 780,
140 S.E.2d 92, (1964); Cochran v. Southern Business Univ., Inc., 110 Ga. App. 666,
139 S.E.2d 400 (1964); Kersh v. Life & Cas. Ins. Co., 109 Ga. App. 793, 137 S.E.2d 493
(1964).
Cochran v. Southern Business Univ., Inc., supra, n. 127.
Ivey v. Simpkins, 220 Ga. 384, 139 S.E.2d 316 (1964) ; Wayne County Bd. of Comm'rs
of Roads & Revenue v. Reddish, 220 Ga. 262, 138 S.E.2d 375 (1964) ; Pike v. Stafford, 111 Ga. App. 349, 141 S.E.2d 780 (1965); Shepherd v. Whighain, 111 Ga. App.
274, 141 S.E.2d 583 (1965); Sparks v. Rinker, 111 Ga. App. 191, 141 S.E.2d 185
(1965); Lee v. Swann, III Ga. App. 88, 140 S.E.2d 562 (1965); Abner v. W. T.
Grant Co., 110 Ga. App. 592, 139 S.E.2d 408 (1964); Jones v. Abraham, 109 Ga. App.
622, 137 S.E.2d 92 (1964) ; Standard Acc. Ins. Co. v. Ingalls Iron Works Co., 109
Ga. App. 574, 136 S.E.2d 505 (1964).
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true. If after the showing there remains a genuine issue as to a material
fact then that issue is for determination by the jury and not by the trial
judge. 130 Summary judgment in part is provided for in the statute and under
appropriate circumstances entry of summary judgment on the issue of liability only may be proper even though the issue of damages may remain
131
for submission to a jury.
TRIAL
JURY

The systematic exclusion of Negroes from jury service under a long
line of cases, federal and state including the United States Supreme Court
and the Georgia Supreme Court, has been recognized to be a denial of equal
protection and prohibited by the Fourteenth Amendment to the United
States Constitution where a Negro was on trial before such a jury. In a case
where a white person (identified with Negroes because of his activities
in voter registration among Negroes) was indicted and raised this objection,
the Court of Appeals ruled that the exclusionary practice condemned does
not depend upon the exclusion from the juries of a group to which the defendant belongs or identifies himself, but on the resulting failure of the
jury to represent a cross section of the community, and when the impaneling of a jury is not in compliance with law the jury as a body is not competent to act and its action is invalid. 13 2 Under GA. CODE ANN. section
59-705 (Supp. 1963) which permits an individual examination of each
juror, great latitude is given counsel in his examination of prospective
jurors, and where counsel inquired of prospective jurors as to whether or
not they were policyholders of the defendant's liability insurance carrier or
if they did business with the local agency which represented that company,
such did not extend beyond permissible limits.

133

Neither refusal by the

court to excuse a juror for cause where that juror was stricken by preemptory challenge, nor excusing a juror for cause when due cause did not
exist nor a combination of both, would constitute grounds for reversal
where complainant was unable to show that such ruling resulted in leaving
on the jury any individual who was not impartial or for an-y reason not
qualified. A party to a lawsuit has no vested interest in having any particular juror serve, and is without ground for complaint if a competent and un34
biased jury is finally selected.
130.

Sims v. Southern Bell Tel. Sc Tel. Co., Ill Ga. App. 363,

131.
132.
133.
134.

Yeager v. Jacobs, 111 Ga. App. 358, 141 S.E.2d 837 (1965); Kennesaw Life & Acc.
Ins. Co. v. Hubbard, 109 Ga. App. 545, 136 S.E.2d 498 (1964).
United States Fid. & Guar. Co. v. Luttrell, 110 Ga. App. 325, 138 S.E.2d 457 (1964).
Allen v. State, 110 Ga. App. 56, 137 S.E.2d 711 (1964).
Haston v. Hightower, 111 Ga. App. 87, 140 S.E.2d 525 (1965).
Grasham v. Southern Ry., supra n. 117.

141 S.E.2d 788

(1965);
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MOTIONS

The grant or refusal of a motion for continuance or postponement of a
case is ordinarily within the discretion of the trial judge, and upon review
to warrant reversal, abuse of that discretion must be shown. In addition the
complaint must show that such abuse of discretion occasioned resultant injury.135 Where the trial court upon motion of defendant has invoked the
rule of sequestration of witnesses and directed that all witnesses be examined
out of the hearing of each other, and the defendant thereafter seeks to call
as a witness a person who has remained in the courtroom as a spectator, the
testimony of that witness is admissible over the objection of the state. 136 And
in a civil suit the same result was reached on the basis that the civil statute
was not violated since this witness was the first witness to testify for the
defendant and was not heard by defendant's other witnesses, nor did he
hear the testimony of defendant's other wiLnesses.1 37 While on a motion
for nonsuit the evidence and all legitimate inferences therefrom should be
construed in favor of the plaintiff, and although there may be no conflict
in the evidence, matters should be left to the jury where reasonable men
might differ as to the inferences to be drawn from certain evidence. Yet
where, indulging in all reasonable inferences from the evidence adduced, no
facts appear from which it could be inferred that defendant was negligent
a nonsuit was proper. 138 When the plaintiff presents evidence of facts corresponding to the allegations of his petition it is error to grant a nonsuit.
A judgment denying a nonsuit in a negligence case does not adjudicate
whether or not the evidence would support a finding that the defendant
had any duty of care to the plaintiff or a finding that the defendant was
3
negligent toward the plaintiff.

9

When the party to whom the burden of evidence has been shifted fails
then to carry that burden the trial court has authority to direct a verdict
against him.' 40 The direction of a verdict is proper where demanded by
the evidence. 141 While the judge is authorized to direct a verdict for the
party entitled thereto "where there is no conflict in the evidence, and that
introduced, with all reasonable deductions or inferences therefrom, shall
demand a particular verdict," it is error to direct a verdict in any case
where the evidence as to any material fact is in conflict or where the evidence does not demand that particular verdict. It is only in a case where
reasonable men may not differ as to the inferences to be drawn from the
135. Dowis v. McCurdy, 109 Ga. App. 488, 136 S.E.2d 389 (1964).
136. Shelton v. State, 220 Ga. 610, 140 S.E.2d 839 (1965).
137. Hall v. Hall, 220 Ga. 670, 141 S.E.2d 400 (1965).
138.
139.
140.
141.

Richardson v. Potter, 109 Ga. App. 559, 136 S.E.2d 493 (1964).
Hall v. Sidney Clotfelter, Inc., 110 Ga. App. 842, 140 S.E.2d 54 (1964).
Standard Acc. Ins. Co. v. Ingalls Iron Works Co., supra n. 129.
Cunningham v. Cozzort, 109 Ga. App. 816, 137 S.E.2d 559 (1964).
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evidence that it is proper to direct a verdict. 142 Where the trial judge overrules a motion for directed verdict and the movant subsequently prevails
before the jury, that ruling on the motion which cannot be reviewed can143
not become the law of the case.
ARGUMENT

The denial of the right to open and conclude the argument is error, and
counsel is entitled to base his argument to the jury upon the evidence in
the case and such inferences and deductions as may be reasonably drawn
therefrom. Quotations from other cases decided by the appellate courts may
be used when warranted and when not used to analogize the facts and verdict or punishment in another case to the case on trial. 144 The trial court
failed to perform its duty where it did not hear the allegedly improper argument but overruled the motion for mistrial without instructing counsel to
confine his argument to the evidence in the case and without ascertaining
what the improper argument was so as to determine whether corrective action was needed. 45 Where the counsel for the plaintiff makes improper and
prejudicial argument and the counsel for the defendant objects thereto
and moves the court to reprimand the counsel and thereupon the court
does not in fact reprimand but cautions the jury to "try this case according
to the evidence and I rule that out, just don't pay any attention to that" if
the counsel for the defendant was not satisfied with the action taken on his
motion he should have renewed his motion promptly, and upon his failure
so to do, not invoking any further action by the trial judge, he is precluded
from having a review of this complaint by the appellate court. 146
CHARGE

In earlier survey issues and particularly last year 147 attention was directed
to the large number of cases on appeal decided upon the basis of errors or
alleged errors in the charge, and there was emphasized the dire need for
reform in this procedural field. During the period under survey there have
been significant developments in this area through legislative enactments.
Before treating the subject of legislation and its effect we note again the
trend and the volume of the cases.
142.

143.
144.
145.
146.
147.

Security Life & Trust Co. v. Smith, 220 Ga. 744, 141 S.E.2d 405 (1965); Canal Ins.
Co. v. Tate, I11 Ga. App. 377, 141 S.E.2d 851 (1965); Mathews v. McCorkle, 111
Ga. App. 310, 141 S.E.2d 597 (1965); Gibson v. Filter Queen Co., 109 Ga. App. 650,
136 S.E.2d 922 (1964).
Colevins v. National Union Fire Ins. Co., 110 Ga. App. 533, 139 S.E.2d 145 (1964).
Jackson v. State, 219 Ga. 819, 136 S.E.2d 375 (1964); State Highway Dep't v. Smith,
11l Ga. App. 292, 141 S.E.2d 590 (1965).
Brown v. State, 110 Ga. App. 401, 138 S.E.2d 741 (1964).
Purcell v. Hill, 220 Ga. 663, 141 S.E.2d 152 (1965); Purcell v. Hill, 111 Ga. App.
256, 141 S.E.2d 153 (1965).
16 MERcFR L. REV. 180, at 193-97 (1964).
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The court is never required, even as to a fact uncontradicted and undisputed, to instruct the jury that such fact exists. 1

48

The trial judge should not

give conflicting rules wthout expressly instructing the jury of any error, retracting the same and specifically pointing out the correct rule. 149 Similarly
a misleading or confusing charge is error.1 50 Erroneously charging a jury
that they are not concerned with a material issue constitutes reversible
error. 15 ' It is error to charge on an issue even though raised by the pleadings which is without any evidence from which the jury could determine
such issue. 152 The same charge would be proper if there is evidence in the
record on that issue. 15 3 Where a ground of a motion for new trial complains
of an incorrect charge or a failure to charge certain correct principles, such
ground is incomplete where it fails to set forth the pleadings and evidence
supporting movant's contention. 54 It is error to fail to charge without request on an issue made by the pleadings and the evidence.15 5 And where not
a part of the pleadings, but the plaintiff testified affirmatively (and repeatedly) as to a material point and thereafter expressly denied the earlier
testimony and denied giving it, it was error to fail to charge without request the statute governing the effect of swearing wilfully and knowingly
falsely.1 56 An assignment of error to instructions was not good where the extract complained of was not erroneous. It is not sufficient that complainant
urge that some other or additional charge should have accompanied the
extract which is complained of.1 5 7 If other or further or more detailed
charge were desired it should have been requested.1 58
148.
149.
150.
151.
152.

153.
154.
155.
156.
157.

158.

Price v. State Highway Dep't, 111 Ga. App. 255, 141 S.E.2d 215 (1965).
Leggett v. Todd, 110 Ga. App. 41, 137 S.E.2d 742 (1964).
Savannah News-Press, Inc. v. Hartridge, 110 Ga. App. 203, 138 S.E.2d 173 (1964);
Beavers v. Davis, 110 Ga. App. 248, 138 S.E.2d 110 (1964).
Hightower v. Landrum, 109 Ga. App. 510, 136 S.E.2d 425 (1964).
State Highway Dep't v. Moore, 111 Ga. App. 474, 142 S.E.2d 120 (1965) ; State Highway
Dep't v. Martin, 111 Ga App. 428, 142 S.E.2d 84 (1965); Georgia Hydratane Gas, Inc. v.
White, 110 Ga. App. 826, 140 S.E.2d 129 (1964) ; Scholle Atlanta Corp. v. Nealy, 110
Ga. App. 775, 140 S.E.2d 88 (1964); State Highway Dep't v. Howard, 110 Ga. App.
373, 138 S.E.2d 597 (1964); Papas v. Robinson, 109 Ga. App. 868, 137 S.E.2d 684
(1964) ; Cox v. Crow, 109 Ga. App. 769, 137 S.E.2d 393 (1964) ; State Highway Dep't
v. Whitehurst, 109 Ga. App. 737, 137 S.E.2d 371 (1964); Hughes v. Brown, 109 Ga.
App. 578, 136 S.E.2d 403 (1964).
State Highway Dep't v. Green, 109 Ga. App. 743, 137 S.E.2d 397 (1964).
Pethel v. Waters, 220 Ga. 543, 130 S.E.2d 252 (1965); Attaway v. Morris, 110 Ga.
App. 873, 140 S.E.2d 214 (1965).
Rutland v. Jordan, 111 Ga. App. 106, 140 S.E.2d 498 (1965); Fisher v. Temple, 109
Ga. App. 859, 137 S.E.2d 545 (1964) ; Southern Ry. v. Lomax, 109 Ga. App. 484, 136
S.E.2d 485 (1964).
Roach v. Carroll, 110 Ga. App. 636, 139 S.E.2d 523 (1964).
Graham v. State St. Bank & Trust Co., 111 Ga. App. 416, 142 S.E.2d 99 (1965) ; Kibbey Chevrolet, Inc. v. Anderson, 111 Ga. App. 90, 140 S.E.2d 564 (1965); Gaines v.
McCarty, 109 Ga. App. 593, 137 S.E.2d 70 (1964); Atkinson v. Harvey, 109 Ga. App.
541, 136 S.E.2d 543 (1964).
Mathews v. Mathews, 220 Ga. 247, 138 S.E.2d 382 (1964); Purcell v. Hill, 111 Ga.
App. 256, 141 S.E.2d 153 (1965); Georgia Power Co. v. Rabun, 111 Ga. App. 63,
140 S.E.2d 568 (1965); Garner v. Sharp, 111 Ga. App. 47, 140 S.E.2d 511 (1965);
Rothberg v. Charles H. Hardin Constr. Co., III Ga. App. 41, 140 S.E.2d 520 (1965);
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Though it is error to give in charge a principle of law that has no application to any of the questions and issues raised by the pleadings and evidence' 5 9 where such charge was requested by the movant he cannot complain. 160 Refusal to give a requested charge in the exact language requested
in writing will not be held to be error in the absence of a showing that the
request was tendered before the jury retired.' 6 ' For the trial judge to be required to give such a written request to charge it must be perfect in form,
correct and accurate, adjusted to the pleadings, law, and evidence; it must
not be argumentative or appear to convey an expression of opinion on the
part of the court; and it must not be so phrased as to have a tendency to
confuse or mislead the jury or to becloud the issues in the case. 162 Where
there is a written request made meeting the requirements specified, the
trial judge is required to give that charge in the exact language requested
without regard to whether or not the substance of the request is covered
elsewhere in the charge, but if it is so covered elsewhere for failure to
charge in the exact language to constitute reversible error the assignment
of error must specify as the ground of exception failure to charge in the
163
exact language requested.
This obligation placed upon the trial judge to give a correct charge in
its exact language regardless of whether or not the substance of the request
had been otherwise appropriately covered, it has been suggested, is one burden which on occasion may make it impossible for the trial judge to intelligibly charge the jury. It would seem that relief could be found to alleviate the situation arising out of the construction placed by the Supreme
Court on GA. CODE ANN. section 70-207 (1963 Rev.). This situation was
reviewed and discussed last year in an opinion 64 written by Judge Hall of
the Court of Appeals, and then again during the current survey year we
have the problem discussed in an opinion written by Judge Eberhardt of the
Court of Appeals in which he says:
Some of the repetitions were occasioned in the reading of requests to charge which had been properly submitted, correctly

159.
160.
161.
162.

163.
164.

Bagley v. Akins, 110 Ga. App. 338, 138 S.E.2d 430 (1964); McFarland v. State, 109
Ca. App. 688, 137 S.E.2d 308 (1964); Seymour v. Housing Authority, 109 Ga. App.
613, 136 S.E.2d 925 (1965).
Supra n. 152.
Noxon Rug Mills, Inc. v. Smith, 220 Ga. 291, 138 S.E.2d 569, affirming Smith v.
Noxon Rug Mills, Inc., 109 Ga. App. 724, 137 S.E.2d 322 (1964).
Mathews v. McCorkle, supra n. 142; Goldstein v. Karr, 110 Ga. App. 806, 140 S.E.2d
40 (1964).
English v. Shivers, 220 Ga. 737, 141 S.E.2d 443 (1965); Farrington v. George Moore
Ice Cream Co., 110 Ga. App. 889, 140 S.E.2d 219 (1965); General Gas Corp. v.
Whitner, 110 Ga. App. 878, 140 S.E.2d 227 (1965) ; Bullington v. Chandler, 110 Ga.
App. 803, 140 S.E.2d 59 (1964); Cohen v. Sapp, 110 Ga. App. 413, 138 S.E.2d 749
(1964); Weyandt v. Ballard, 110 Ga. App. 362, 138 S.E.2d 591 (1964).
Thornton v. Gaillard, 111 Ga. App. 371, 141 S.E.2d 771 (1965); Bradley v. Sherwin,
110 Ga. App. 632, 139 S.E.2d 512 (1964).
Bibb Transit Co. v. Johnson, 107 Ga. App. 804, 131 S.E.2d 631 (1964).
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stating principles, apt, adjusted to the pleadings and the evidence, the denial of which would have been error. This situation
arises frequently because of the ruling in Vaughn v. Vaughn, 212
'Ga. 485 (1) (93 SE2d 743) and other similar cases that failure to
give a proper request in its exact language is error, and this in spite
of the fact that the principle of the request may have been fully
covered in the general charge. Code Ann. § 70-207 had been otherwise interpreted. See the discussion in Werk v. Big Bunker Hill
Mining Corp., 193 Ga. 217, 225 (4) (17 S'E2d 825). Thus, if it be
confusing or misleading to the jury to give duplication or multiplication of instructions, this rule makes it error not to do so.
See a discussion of the problem in Bibb Transit Co. v. Johnson,
107 Ga. App. 804 (1) (131 SE2d 631). An amendment of the Code
section deleting the "exact language" requirement would enable the
court to avoid much repetition and deliver a more coherent, intelligible and understandable charge giving better assistance to the
jury in arriving at a verdict. But that is a matter that addresses itself to the General Assembly. Until the Code section, or the interpretation of it by the Supreme Court, is changed a trial judge
is impaled on the horns of the dilemma of whether to commit error
by denying requests or of giving them and over-stressing the contentions of the party. In making requests counsel would do well to
bear in mind the possibility of forcing the judge to do that which
may destroy the verdict that he expects to obtain-even though the
requests be otherwise proper and correct. 165
The date of publication of this opinion was January 26, 1965. Rehearing
was denied February 8, 1965. On February 19, 1965 the Governor signed
into law H. B. 167, Act. No. 16, under the express terms of Section 21 (p)
of which' 66 there was repealed "Code Section 70-207, as amended, relating
to the charge of the court."
Early in the current survey year Judge Eberhardt, this time writing a dissenting opinion, discussed another hazard contributing to "the law's delay,"
and that was the permitting of exceptions to the charge first presented after
16
verdict returned. T
Since the establishment of this court there has been an unseemly proportion of the cases decided upon what are alleged to
be imperfections in the charge, and the trend is ever on the increase. The ingenuity of counsel in pointing out or demonstrating
imperfections once the verdict is returned seems to be without limit.
All too often we are compelled, by precedent if not otherwise, to
reverse, knowing from our experience at the bar that the error
really had but the remotest of possibility in affecting the verdict.
As often as not this happens when no other error is found to
165.

166.
167.

Grasham v. Southern Ry., supra n. 117, at 163-64, 141 S.E.2d at 193. (Footnotes
omitted.)
GA. LAWS, 1965, pp. 18, 39.
For an interesting and recent "debate" on the desirability of requiring that exceptions
to the charge be filed before the verdict is returned, see 1 GA. S. B. J. 177 and 186

(1964).

MERCER LAW REVIEW

[Vol. 17

have been committed in what may have been a long, expensive process of settling the issue-a duplication of which must occur Court
dockets become crowded and taxes rise. Is this conducive to the
promotion of the ideals of justice? Or is it a part of "the law's delay" about which the business community so often complains and
from which it turns to arbitration or some other substitute for the
courts? From the very beginning of this court we have been aware
of that problem, as is attested by the statement in Cavender v.
Atkins, 2 Ga. App. 173, 174 (58 SE 332) that, "'The law's delay'
is one of the most serious impediments in the administration of
substantial justice in the courts. We do not mean to say that in
any case there should be unseemly, undue, or unjust haste; but
hope deferred 6 8makes the heart sick, and many a case is killed by
continuance."

Judge Eberhardt goes on to discuss the effort of the superior court judges in
1926 to effectuate a rule requiring that exceptions to the charge be made
before the verdict is returned and deploring the absence of such provision
in our procedural laws today. The 1965 act of the General Assembly already
referred to generally known as the Appellate Practice Act of 1965 was devoted substantially to provisions for appeal, but as to the charge by the trial
judge provided:
Section 17. (a) Except as otherwise provided in this section; in
civil cases, no party may complain of the giving or the failure to
give an instruction to the jury unless he objects thereto before the
jury returns its verdict, stating distinctly the matter to which he
objects and the grounds of his objection. Opportunity shall be
given to make the objection out of the hearing of the jury, and
objections need not be made with the particularity of assignments
of error (abolished by this Act) and need only be as reasonably
definite as the circumstances will permit.
(b) In all civil cases, at the close of the evidence or at such
earlier time during the trial as the court reasonably directs, any
party may present to the court written requests that it instruct the
jury on the law as set forth therein. Copies of requests shall be
given to opposing counsel for their consideration prior to the
charge of the court. The court shall inform counsel of its proposed
action upon the requests prior to their arguments to the jury, but
shall instruct the jury after the arguments are completed. If the
court declines to give in charge any written request presented hereunder, the court shall cause it to be filed with the clerk as a part
of the record.
(c) Notwithstanding any other provision of this section, the
appellate courts shall consider and review erroneous charges where
there has been a substantial error in the charge which was harmful
as a matter of law, regardless of whether objection was made hereunder or not. 169

168.

Dowis v. McCurdy, supra n. 135, at 497, 136 S.E.2d at 395.

169. GA. LAws, 1965, pp. 18, 31.
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VERDICT AND JUDGMENT

A verdict should be given its reasonable intendment as considered in the
light of the pleadings and the evidence in the case. 170 A verdict containing
inconsistent and diametrically opposite findings which when taken together
present an illogical result of pleadings and evidence cannot stand.'l 7 The
court may require an incomplete verdict to be made complete before receiving it.172 Where on appeal it was determined that the plaintiff's recovery
should be sustained, but the allowance of penalty and attorney's fees was
not warranted, since the amount of such penalty and fees might be separated from the general verdict, a new trial was not necessitated but affirmance was granted with direction that the penalty and attorney's fees be
17
written off.

3

A void judgment may be attacked in any court by any person and a
judgment really void cannot be vitalized by any subsequent action of the
parties.' 7 4 A judgment of a court having no jurisdiction of the person or
subject matter or void for any reason is a mere nullity and may be so held
in any other case where it becomes material to the interest of the parties to
consider it.175 Where judgment execution entered on the general execution
docket had no entry thereon after recording on that docket the judgment
became dormant seven years after that recording. An action filed within
three years from the time judgment became dormant for scire facias to
revive the dormant judgment was timely and effective for that purpose. 7 6
The trial judges of this state do not have the discretionay authority to
superimpose their individual views over that of the juries and condition the
refusal or grant of a motion for new trial on the parties' acceptance of
his judgment as to the amount of punitive or exemplary damages to be
awarded. The verdict must stand or fall as returned by the jury and cannot
177
simply be changed as to amount by the trial judge.
MOTIONS AFTER JUDGMENT
MOTIONS IN ARREST AND TO SET ASIDE

When a judgment has been rendered either party may move in arrest

thereof or to set it aside for any defect not amendable which appears on the
face of the record or pleadings. If the pleadings are so defective that no
170.
171.
172.
173.

174.
175.
176.
177.

Golden v. Balkcom, 219 Ga. 813, 136 S.E.2d 328 (1964); Georgia Power Co. v.
Rabun, supra n. 158.
Reagan v. Reagan, 220 Ga. 587, 140 S.E.2d 841 (1965).
Allison v. State, 110 Ga. App. 271, 138 S.E.2d 335 (1964).
First Nat'l Ins. Co. of America v. Thain, 110 Ga. App. 603, 139 S.E.2d 447 (1964).

Troup County Bd. of Comm'rs v. Public Fin. Corp., 109 Ga. App. 547, 136 S.E.2d
509 (1964).
Fuller v. Dillon, supra n. 17.
Hogan v. Scott, 109 Ga. App. 799, 137 S.E.2d 575 (1964).
City Motor Exch. v. Ballinger, 110 Ga. App. 496, 138 S.E.2d 925 (1964).
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legal judgment can be rendered thereon the judgment will be arrested or
set aside. Although defective and although subject to general demurrer in
that it fails to set forth all the necessary ingredients of a cause of action,
the motion will not be sustainable unless it be that the petition shows on its
face not only that no cause of action is set forth, but that a cause of action
178
did not in fact exist.
MOTION FOR JUDGMENT N.O.V.

A motion for judgment n.o.v. will not be sustained unless under the same
evidence a verdict should have been directed in favor of the moving party. 1 79

Such motion for directed verdict is a prerequisite to the motion for judgment
n.o.v. 8 0 The sole purpose of a motion for judgment n.o.v. is to permit the
trial judge to review and reconsider his ruling on an antecedent motion for
a directed verdict. Such motion may be granted only where there is no material conflict in the evidence and where the evidence with all reasonable
deductions or inferences which may be drawn therefrom demands a particular verdict.181 Where such requirements are met judgment n.o.v. should be
granted 8 2 but if not, then the motion should be denied.18 3 There is noted
the distinction between the necessities recited for the grant of judgment
n.o.v. on the one hand as compared with the showing sufficient to warrant
84
the grant of a new trial on the other.
There is no provision for judgment n.o.v. in a criminal case.18 5 For review
of an order of refusal to grant judgment n.o.v. an approved brief of evidence
has heretofore been essential.18 6 Upon review of an order granting judgment
n.o.v. the reviewing court will construe the evidence most favorably toward
the upholding of the verdict. 87 Where the Court of Appeals reversed the
trial court for its failure to grant judgment n.o.v. on an alternative motion
for such judgment or new trial, and was itself reversed, upon reconsideration the court should consider and pass upon the assignment of error upon
88
denial of a new trial.
178.
179.
180.
181.
182.
183.

Rahal v. Titus, supra n. 56; Cravey v. Citizens & So. Nat'l Bank, 110 Ga. App. 284.
138 S.E.2d 321 (1964); Miles v. Citizens & So. Nat'l Bank, 110 Ga. App. 287, 138
S.E.2d 323 (1964).
Sirmans v. Nashville Milling Co., 111 Ga. App. 338, 141 S.E.2d 592 (1965).
DeKalb County v. Brewer, Ill Ga. App. 269, 141 S.E.2d 234 (1965).
Security Life & Trust Co. v. Smith, supra n. 142.
Wrigley v. Nottingham, 111 Ga. App. 404, 141 S.E.2d 859 (1965); Roebuck v. Payne,
109 Ga. App. 525, 136 S.E.2d 399 (1964).
Mathews v. McCorkle, supra n. 142; King v. Simmons, 110 Ga. App. 494, 138 S.E.2d

185.
186.

919 (1964).
Wallace v. Evans, 109 Ga. App. 692, 137 S.E.2d 316 (1964); Gulf Life Ins. Co. v.
Belch, 110 Ga. App. 81, 137 S.E.2d 923 (1964) ; Pethel v. Waters, supra n. 154.
Abner v. State, 110 Ga. App. 691, 139 S.E.2d 416 (1964).
Tom Hewitt Auto Auction Co. v. Vickers, 109 Ga. App. 687, 137 S.E.2d 403 (1964).
This requirement is eliminated under the terms of Section 3 of the Appellate Practice
Act of 1965, GA. LAWS, 1965, pp. 18, 20.

187.

Lacy v. City of Atlanta, 110 Ga. App. 814, 140 S.E.2d 144 (1964).

188.

Georgia So. & Fla. Ry. v. Meeks, 110 Ga. App. 143, 137 S.E.2d 919 (1964).

184.
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MOTION FOR NEW TMIAL

Again in this field by far the most significant step during the survey
period came in the legislative area with the adoption of the Appellate
Practice Act of 1965. The cases mentioned in this section were, of course,
all decided prior to the effective date of that Act (August 1, 1965) and
should be noted in the light of that fact. As it affects the motion for new
trial, of particular application are sections 2 and 3 of the Act which are
as follows:
Section 2. A motion for new trial need not be filed as a condition precedent to appeal or consideration of any judgment,
ruling or order in any case, but in all cases where motion for new
trial is an available remedy, the party entitled thereto may elect
to file the motion first, or appeal directly, provided however, that
where matters complained of arise or are discovered subsequent to
verdict or judgment which otherwise would not appear in the record, such as newly discovered evidence and in other like instances,
a motion for new trial or other available procedures shall be filed
and together with all proceedings thereon shall become a part of the
record on appeal; otherwise, the motion for new trial need not be
transmitted as a part of the record on appeal, as the appellate
court may consider all questions included in the enumeration of
errors provided for in section 14 herein.
Section 3. Bills of exceptions, exceptions pendente lite, assignments of error and all rules relating thereto are hereby abolished.
Motions for new trial and for judgment notwithstanding the verdict need not set out portions of the record or transcript of evidence, and it shall not be necessary that the grounds thereof be
complete in themselves or be approved by the court. Provided however that said motions must be sufficiently definite to inform the
opposite party of the contention of the movant. 189
Where there are separate motions for new trial filed by several defendants
sued in the same action only one brief of evidence would be required. 190
The motion for new trial goes only to the verdict and reaches only such
errors of law and fact as contributed to the rendition of such verdict. 19 '
Where the trial judge in his discretion approves that verdict which has some
evidence to support it, the overruling of a motion on the general grounds is
proper. 192 Where the evidence demanded a verdict for the plaintiff, a verdict
189.
190.
191.
192.

GA. LAWS, 1965, pp. 18, 20.
Shapiro Packing Co. v. Landrum, 109 Ga. App. 519, 136 S.E.2d 446 (1964).
Smith v. Smith, 220 Ga. 16, 136 S.E.2d 758 (1964); Insurance Co. of N. America v.
Eunice, 111 Ga. App. 135, 140 S.E.2d 918 (1965).
National Organic Corp. v. Southern Bag Corp., 111 Ga. App. 111, 140 S.E.2d 890
(1965); Reeves v. Southeastern Stages, Inc., 111 Ga. App. 10, 140 S.E.2d 297 (1965);
T.C.A. Radio Tower Co. v. S. J. Durrance Co., 110 Ga. App. 275, 138 S.E.2d 441
(1964).
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for defendant should be set aside and new trial granted. 193 To warrant a
new trial there must be substantial error, the withholding from a party of a
substantial right which harms him by depriving him of something to which
he was entitled in the exercise of his right to a fair and lawful trial.194 One
motion for new trial complaining of multiple convictions in criminal cases
tried together is authorized under the statute authorizing joint motion. 195
Motions for new trial on grounds of newly discovered evidence are addressed to the sound discretion of the trial judge, but are not intended to
serve the purpose of cross-examination.1 96 Such motions must be strictly in
compliance with the statutory requirements as to the showing of the newly
discovered evidence and supporting affidavits, and if an extraordinary motion then it must further measure up to the rule that such evidence is not
merely cumulative or impeaching. 97 Error in admission or exclusion of evidence will not warrant grant of a new trial where evidence to the same effect as that wrongfully admitted over objection was later admitted without
objection, or where the same witness whose evidence was wrongfully excluded on objection was subsequently permitted to testify to the same facts.1 98
Where in a hearing on an extraordinary motion issues of fact were created,
overruling the motion would not constitute an abuse of discretion. 199 Where
the verdict was demanded as rendered alleged errors in the charge or in admission or exclusion of evidence will not be considered.200 Excessiveness20' or inadequacy 202 of a verdict are matters to be directed to the discretion of the trial judge. If there be a conflict between facts recited in a
special ground of a motion for new trial and the approved brief of evidence,
the latter is controlling.230 Absence of a brief of evidence in conjunction
with a motion for new trial will not necessarily preclude review of the
case and consideration of other assignments of error in the bill of excepceptions, 204 but a great many cases serve to spell out the necessity for specifically pointing up the error complained of and having as a part of the
record and properly identifying the parts of the record or brief of the evi193.
194.
195.

Gresham v. O'Rear, 109 Ga. App. 711, 137 S.E.2d 395 (1964); Horne-Wilson, Inc. v.
Smith, 109 Ga. App. 676, 137 S.E.2d 356 (1964).
Williams v. Colonial Pipeline Co., 109 Ga. App. 815, 137 S.E.2d 667 (1964).
Fair v. State, 220 Ga. 750, 141 S.E.2d 431, reversing 110 Ga. App. 643, 139 S.E.2d 411

(1964).
196.
197.
198.
199.
200.
201.
202.
203.
204.

Bullington v. Chandler, supra n. 162.
Jackson v. State, 220 Ga. 375, 138 S.E.2d 880 (1964); Queen v. Hunnicut, 220 Ga.
89, 137 S.E.2d 45 (1964) ; Moultrie v. State, 110 Ga. App. 83, 137 S.E.2d 761 (1964).
Kilgore v. National Life & Acc. Ins. Co., 110 Ga. App. 280, 138 S.E.2d 397 (1964).
Ferguson v. State, 220 Ga. 364, 138 S.E.2d 881 (1964).
McLaury v. McGregor, 110 Ga. App. 679, 139 S.E.2d 444 (1964) .
Taylor v. Associated Cab Co., 110 Ga. App. 616, 139 S.E.2d 519 (1964).
Stynchcombe v. Gooding Amusement Co., 110 Ga. App. 864, 140 S.E.2d 232 (1965).
Young v. State, 220 Ga. 75, 137 S.E.2d 34 (1964).
McCormick v. Jordan, 110 Ga. App. 307, 138 S.E.2d 478 (1964) ; American Int'l Indus.,
Inc. v. Ivan Allen Co., 110 Ga. App. 148, 138 S.E.2d 61 (1964).
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dence which serve to permit a clear understanding of the assignment of
205
error.
APPELLATE REVIEW
LEGISLATION

The significance of The Appellate Practice Act of 1965206 has already
been mentioned under the headings dealing with the charge of the trial
judge to the jury and motion for new trial. Obviously the major effect of
this act is upon appellate review. In this treatment we shall not attempt to
quote the Act in its entirety as it is otherwise available, nor shall we elaborate on the effect of the Act on established practices. 207 The Act became effective August 1, 1965, so there are, of course, no adjudicated cases construing the terms of the Act. From the 1965 Supplement to Georgia Procedure And Practice we simply quote this analysis of the Act.208
ANALYSIS OF ACT OF

1965

Section
1. Appeals from lower courts; finality of judgments; mandamus,
quo warranto, and prohibition cases; effect of appeal.
2.
Motion for new trial as not condition precedent to appeal;
availability of such motion.
3.
Bills of exceptions, exceptions pendente lite, and assignments
of error abolished; contents of motions for new trial and for
judgment notwithstanding the verdict.
4.
Notice of appeal; contents; parties.
5.
Time for filing notice of appeal; cross-appeals; contents;
service.
.6
Extension of time for filing notice of appeal and certain other
papers.
7. Supersedeas in criminal cases.
8.
Supersedeas in civil cases; bond.
9.
Supersedeas where pauper's affidavit filed.
10.
Preparation of record for appeal; reporting of evidence and
other matter; when narrative form used.
11.
Omission of matter from record; designation of addenda by
opposite party; filing of transcript.
205.

Kenner v. Kenner, 220 Ga. 518, 140 S.E.2d 187 (1965) ; Reed v. Peeples, 220 Ga. 226,
138 S.E.2d 277 (1964); Farrington v. George Moore Ice Cream Co., supra n. 162;
Bradley v. Sherwin, supra n. 163; Wilbanks v. Carter, 110 Ga. App. 644, 139 S.E.2d
435 (1964); Nagel v. Nedoba, 110 Ga. App. 147, 137 S.E.2d 926 (1964); Wood v.
Hamilton, 109 Ga. App. 608, 137 S.E.2d 61 (1964); Kapplin v. Seiden, 109 Ga. App.
586, 137 S.E.2d 55 (1964).

206.

GA. LAWS, 1965, pp. 18, 24.

207.

For an enlightening commentary on the new Act, there is recommended the article
by Mr. E. Freeman Leverett appearing at 1 GA. S. B. J. 451 (1965).
Reproduced with permission of The Harrison Company, Atlanta, Georgia.

208.
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llA. Notice to trial judge of appeal; hearings for purpose of correcting record; discretion of lower court to make further
rulings so as to avoid appeal.
12.
Duties of trial court clerk with reference to preparation of
transcript of record on appeal; fees.
13.
Dismissal of appeals generally prohibited; when permitted;
effect of dismissal of appeal upon cross-appeal.
14.
Enumeration of errors; sufficiency.
15.
Joint appeals; joinder of other motions.
16.
Time for motion for new trial; amendment; procedure where
transcript of evidence required; hearing on motion; grant of
new trial on motion of court.
17.
Requests to charge; time for objections; time for presentation
of request; disposition of refused requests; appellate review
of erroneous charges with or without objection.
18.
Service of notice of appeal and motions.
18B. "Entry of judgment" defined.
19.
Purpose of law; requirements as to bills of exceptions and writs
of error superseded.
20.
Suggested forms for appeal.
(a) Notice of appeal--civil cases.
(b) Notice of appeal--criminal cases.
(c) Notice of cross-appeal.
(d) Motion for new trial.
(e) Enumeration of errors.
21.
Specific repeals.
22.
'General right of appeal.
23.
Purpose and construction of law.
24.
Effective date.
25.
General repeals.
The abolition by that Act of bills of exceptions, assignments of error and
the introduction of the new system of appeal by filing notice of appeal render it unnecessary to encumber this article with citations of the usual large
number of cases having to do with bills of exceptions, the preparation, tender, certification, service and filing, the specifics of assignments of error
and the rules concerning the content, make up, and approval of briefs of
evidence. It is to be noted that both appellate courts have promulgated,
20 9
since the passage of the Act, newly revised rules of the court.
JUDICIAL DECISIONS

The usual volume of decisions repeat the admonition that the appellate
210
courts will not pass upon questions or cases which have become moot.

209.

For copies of the new rules see 2 GA. S. B. J. (Aug. 1965).

210.

Stover v. City Council, 220 Ga. 670, 141 S.E.2d 399 (1965); Taylor v. Noland, 220
Ga. 620, 140 S.E.2d 856 (1965); Washington v. Widener, 220 Ga. 614, 140 S.E.2d 837
(1965) ; Kelton v. John, 220 Ga. 272, 138 S.E.2d 316 (1964); Trainer v. City of

Covington, 220 Ga. 228, 138 S.E.2d 170 (1964); Trainer v. City of Covington, 111
Ga. App. 425, 142 S.E.2d 75 (1965).
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Nor will jurisdiction be taken over a case where the order or judgment complained of be neither final 211 nor falling within one of the excepted categories provided by statute. As between the appellate courts the Court of Appeals has jurisdiction over cases which involve constitutionality of rules of
the State Revenue Commissioner, 212 constitutionality of municipal ordinances, 2 -3 application in a general sense of unquestioned and unambiguous
provisions of the constitution, 21 4 a case in which title to land was only incidentally involved, 2' 5 and a case originally in equity where the equity features had been eliminated. 216 The Supreme Court exercised jurisdiction to
review an interlocutory injunction, 217 and the dissolving of a temporary injunction.21 8 The rule that the Supreme Court will not interfere with the discretion of the trial judge in granting or refusing interlocutory injunction
where evidence is conflicting does not apply when the order is controlled by
ruling on a question of law. 21 9 The Court of Appeals is without authority
to issue mandamus seeking to require the trial judge and the State Board
of Pardons and Paroles to remove a detainer placed against petitioner, 22 0
or to review an order of that Board denying application for reduction of
sentence. 221 Appellate courts are generally without authority to pass on questions as to which the ruling of the trial judge was not first invoked, 222 and
upon review if there be any evidence in the record to support the trial
judge's resolution of factual issues such resolution will be affirmed. 223 A
correct decision by the trial judge will not be reversed even though he gives
the wrong reason for his judgment. 224 On exception to an order overruling
a motion for new trial on general grounds only, the evidence is given that
construction most favorable to upholding the judgment. 225 Where trial court
sustained demurrer on sole ground that it lacked authority to grant relief
211.

Howard v. Housing Authority, 220 Ga. 647, 140 S.E.2d 885 (1965); Royal Oil Co. v.
Hooks, 110 Ga. App. 309, 138 S.E.2d 442 (1964); Cook County VFW v. State Highway Dep't, 109 Ga. App. 767, 137 S.E.2d 401 (1964); Brown v. Welsch, 109 Ga.
App. 570, 136 S.E.2d 535 (1964).
212. Brosnan v. Undercofler, 220 Ga. 240, 138 S.E.2d 314 (1964) .
213. City of Columbus v. Atlanta Cigar Co., 220 Ga. 533, 140 S.E.2d 267 (1965) ; Rogers v.
Mayor & Board of Aldermen, 219 Ga. 799, 136 S.E.2d 342 (1964).
214. City of Atlanta v. Donald, 220 Ga. 98, 137 S.E.2d 294 (1964).
215. State Highway Dep't v. Holleman, 220 Ga. 72, 137 S.E.2d 39 (1964).
216. Register v. Herrin, 220 Ga. 223, 138 S.E.2d 169 (1964) .
217. City of Atlanta v. Georgia Soc'y of Professional Eng'rs, 220 Ga. 62, 137 S.E.2d 41
(1964).
218. Moore v. Selman, 219 Ga. 865, 136 S.E.2d 329 (1964) .
219. Bell Indus., Inc. v. Jones, 220 Ga. 684, 141 S.E.2d 533 (1965).
220. Beavers v. Judges of Fulton Superior Court, 110 Ga. App. 114, 137 S.E.2d 668 (1964).
221. Aikens v. State, 111 Ga. App. 268, 141 S.E.2d 188 (1965).
222. Campbell v. J. D. Jewell, Inc., 220 Ga. 400, 139 S.E.2d 161 (1964); Archer v. Gwinnett County, 110 Ga. App. 442, 138 S.E.2d 895 (1964); Walther v. Walther, 109 Ga.
App. 747, 137 S.E.2d 404 (1964).
223. Broome v. Martin, 111 Ga. App. 51, 140 S.E.2d 500 (1965); Powell v. Commercial
Travelers Mut. Acc. Ass'.n of America, 110 Ga. App. 54, 137 S.E.d 759 (1964).
224. Atlas Fin. Co. v. McDonald, 110 Ga. App. 32, 137 S.E.2d 762 (1964).
225. Williamson v. Leonard, 109 Ga. App. 557, 136 S.E.2d 536 (1964).
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prayed for, the function of the reviewing court is limited to that issue and
226
does not reach the merits of the case.

Where the Supreme Court affirmed the final decree of the trial court
a final disposition of the case was effected by the return of the remittitur
and the trial court was without authority to modify the decree so as to affect
the duties and obligations of the defendant. 227 The jurisdiction of the appellate court is divested when its remittitur has been transmitted to the trial
court and is without authority to recall its remittitur. 228 When a case is
twice before a reviewing court those questions determined on the first
appearance or which should and could have been raised and determined
there make up the law of the case which may well be binding on the second
appearance. 229 A judgment sustaining a demurrer with leave to amend
established as the law of the case that no cause of action was set
out in the original petition.2 30 Where the Court of Appeals determines a
question of law in one way in one case and subsequently the same question arises before the Supreme Court in another case and that court reaches
the conclusion opposite from that reached by the Court of Appeals, the effect of this is not that the decision by the Supreme Court is to declare a new
rule of law, but rather that the rule determined by the Court of Appeals was
not and had never been the law. 23 1 Where a judgment of a trial court is

being reversed on other grounds, an assignment of error on a ground
probably not recurring on retrial, such as excessiveness or inadequacy, will
not be passed upon.

232

SPECIAL AcTIONS

If one stands in need of relief from uncertainty and insecurity with respect to his rights, status and other legal relations, declaratory judgment
is an appropriate remedy. The declaratory judgment law permits one who is
walking in the dark to turn on a light to ascertain where he is and where
he is going. However one walking in full daylight, who knows where he
is going and is confident of the course he is pursuing, has no need of artificial light or judicial advice. If the rights of the parties have already accrued
and no facts or circumstances are alleged showing that an adjudication of
226.
227.

Kennedy v. Durham, 219 Ga. 859, 136 S.E.2d 343 (1964).
Pearle Optical, Inc. v. Georgia State Bd. of Examiners in Optometry, 219 Ga. 856,
136 S.E.2d 371 (1964) ; Rahal v. Titus, supra n. 56.
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these rights is necessary to relieve the plaintiff of the risk of taking any
future action which might jeopardize his interests, then no cause is set out
233
for declaratory relief.

Upon a hearing on a habeas corpus petition, evidence offered in the
form of ex parte affidavits over objection is inadmissible.2 34 The principle
of res judicata is applicable to a habeas corpus proceeding. 235 Where the
record showed that the prisoner was being held under valid, unexpired
sentences not being contested, detention was lawful and release not justified, 236 and after finding detention legal the habeas corpus court is without
authority to hold that certain sentences imposed were invalid. 23T
One case of interpleader reached the Supreme Court where the trial
court was sustained in recognizing a valid cause of action set out by one
claimant. 238 The recognized rules affecting intervention were applied in
several cases. The general rule at common law is that persons who are not
parties to a suit cannot intervene therein, and in this state a party may not
intervene where he has a remedy which may be asserted in a proper proceeding. 23 9 When one is allowed to intervene such intervenor miut take the
case as he finds it,240 and if the petition is dismissed on general demurrer
the intervention follows the fate of the petition. 241 Allowance of an intervention in a mandamus proceeding which sought to raise issues foreign to
242
mandamus was error.
Mandamus will lie only to enforce a clear legal right to have performed
the particular act sought to have enforced. 243 The act sought to be enforced must be one clearly commanded by law.24 4 The writ of prohibition

should not issue where there is presented only a mere apprehension of impediment and interference with the performance of legal duties and no
245
actual conflict between the parties.
Personal service of a quo warranto proceeding was prerequisite prior to
233.
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the act of the General Assembly providing method of service in such pro246
ceeding, GA. LAWS, 1964, p. 766, and this law is not retroactive in effect.
Averments in quo warranto proceeding that respondent had been convicted
of the offense of larceny after trust by a jury verdict and had not been par247
doned constituted sufficient allegations to withstand general demurrer.
SPECIAL PROVISIONS

The statute of limitations must be expressly invoked to raise it as a defense. If the defect appears on the face the defense may be presented by demurrer but that demurrer must specifically plead the application of the
statute.248 The right of action upon an unsealed contract of suretyship
is barred six years after date of maturity of obligation, not six years after
execution of agreement. 249 Where petition was filed for personal injury action and service was subsequently perfected within the time required by
law, the service related back to the date of filing so as to avoid the application of the statute of limitations which would have otherwise run between
dates of filing and of service.250 An indefinite understanding not based on
consideration is not fraud that will toll the statute on a workmen's compensation claim, 251 nor will alleged false promises of adjuster that future
settlement would be made toll running of statute. 252 Where there was alleged fraudulent concealment of original fraud by county commissioners, the
25
statute would not commence to run until the original fraud was discovered. '
An action brought under a fire insurance policy after the expiration of
twelve months next following the loss is barred by the contractual limitation, and this is true although the petition shows that it is a renewal of a
previous action brought within the twelve month period and that the second
action was brought within six months after the first had been voluntarily
dismissed. While under those circumstances a statute of limitations might be
2 4
tolled, it is not so as to a contractual limitation. 5
Before a judgment in a former action will operate as res judicata or a bar
to a second suit involving the same subject matter, it must appear that
the former action was between the same parties or their privies. 255 The former action must have involved the same issue or stated otherwise it will be
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conclusive not only with respect to matters actually litigated therein but to
all matters which were put in issue or which might have been put in issue
between the parties whether or not such issues were actually pleaded. 256 Conversely the former judgment will not be binding on a matter which could
not have been put in issue therein.25 Dismissal for want of prosecution is
not a determination on the merits and is not res judicata. 258 Adjudication
in a habeas corpus proceeding would be res judicata as to a second application, 25 9 but where the second petition was not seeking adjudication on the
same sentences attacked in the first, then res judicata would not bar the subsequent proceeding. 260 In one Court of Appeals decision, 261 Judge Pannell
gives an interesting treatment comparing the doctrine of res judicata and the
doctrine of estoppel by judgment. Each of the courts had opportunity to
apply full faith and credit to foreign judgments which in effect gives to
those judgments the status insofar as res judicata is concerned as though
2 2
a local judgment.
The issue of the statute of frauds may be appropriately raised by plea,
but it cannot be raised for the first time as a ground for motion for new
trial. 263 An oral contract of employment at will for an indefinite time even

though it may not be performed within one year is not within the statute of
frauds. 264 An individual, although administratrix of the estate of a decedent,
may orally pledge her personal credit for burial expenses so as to render herself individually liable for the services after they have been performed. 265
Lease contracts which convey an estate in land for years are within the
statute requiring that they are to be in writing.266
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