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In 1947 the late Mr. Justice Frankfurter indicated the vast importance
of statutory law in our governmental system when, in writing of the work
of the United States Supreme Court, he observed that "today cases not rest-
ing on statutes are reduced almost to zero."' Happenings during the present
survey period serve to confirm the continued truth of Mr. Justice Frank-
furter's observation, specifically as to local government law.2 Truly the over-
whelming event of the period was the General Assembly's consideration and
enactment of the greatly-heralded "home rule" statute. Although it is too
early to know the degree of utilization of this statute by localities or its
construction by the Georgia courts, the expectation is not unfounded that
the effects of the trend which it foretells will revolutionize local govern-
ment law.

But this is not to say that the survey period saw a dearth of court de-
cisions; indeed, a first reading of cases deemed appropriate for treatment
in this year's survey turned up a grand total of 63. This seemed to repre-
sent excessive encroachment upon other subjects, and after a great many
tosses of the coin, this number was reduced to 44. These decisions are
treated by loose classification into the major categories of "municipalities"
and "counties," and then into smaller subject-matter niches.3

In addition to the home rule statute, some 14 other measures are surveyed
in the legislation division, again loosely classified as to subject matter. At-
tention here, of course, can be centered only upon what are considered some
of the most important of these measures; not surveyed are local and special
enactments, population statutes, and resolutions proposing amendments to
the constitution not submitted to the voters of the state during the survey
period. The constitutional amendments which are surveyed are those of
general application approved by the voters in the November 1964 general
election.
*Associate Professor of Law, University of Georgia School of Law, A.B., University of

Georgia, 1956, LL.B., 1958; LL.M., Harvard Law School, 1961. Member of the Geor-
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1. Frankfurter, Some Reflections on the Reading of Statutes, 47 COLOUM. L. RFv. 527
(1947). Frankfurter was tracing the decline of "common law litigation" and noted
that "it is certainly true of the Supreme Court that almost every case has a statute
at its heart or close to it." Ibid.

2. This assumes that there is something which can be called "local government law";
see the discussion in Sentell, Local Government, 16 MERCER L. RFV. 147 (1964).

3. The reader is cautioned that these classifications are entirely arbitrary.
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I. COURT DECISIONS

A. MUNICIPALITIES

1. TAXATION

Although the property tax is generally considered the municipality's most
important source of revenue,4 governments hard pressed to provide expand-
ing services to increasing numbers of inhabitants have long since turned to
devising and imposing other types of levies.5 Emphasizing this point in
Georgia is the fact that both survey-period cases selected for mention here
revolved around the non-property-tax type of levy.

One of the most popular of the alternative avenues of revenue is the
"occupation tax." "A municipality may impose a tax upon a person for the
privilege of carrying on a business, trade, or occupation to the extent of the
statutory power expressly conferred or necessarily implied."6 Whether the
limitation noted by this general principle had been complied with by the
municipality was the question presented by the first case to be discussed,
City of Atlanta v. Georgia Soc'y of Professional Eng'rs.7 Here the plaintiffs,
holding certificates as engineers and architects but working as employees
in firms in which the principals responsible for final design also held cer-
tificates, challenged the applicability to themselves of a municipal occupa-
tion tax of $15 per year. In making this challenge, they pointed to the
limiting terms of the statutory grant of power to municipalities in this
subject area: "No municipal corporation . . . of this State . . . shall levy or
collect any license, occupation or professional tax upon practitioners of
. . . engineering or architecture except at the place where any such prac-
titioner shall maintain his principal office . 8..-8 Upholding this challenge,
the Supreme Court concluded that under general statutes defining "prac-
titioners" of the professions these plaintiff employees were exempted; 9

further, they did not individually maintain offices in the municipality.
Thus, the noted limiting terms of the statute precluded the municipality's
application of this occupation tax to these plaintiffs, and the lower court's

4. "[T]he largest source of municipal tax revenue," 3 ANTIEAU, MUNICIPAL CORPORATION
LAW §21.15, at 163 (1964) ; "the mainstay of local tax revenues," HELLERSTEIN, STATE
AND LOCAL TAXATION 32 (2d ed. 1961) ; "the principal single producer of local reve-
nue," FORDHAM, LOCAL GOVERNMENT LAw 442 (1949) ; "the backbone of the municipal
tax structure," STASON & KAUPER, MUNICIPAL CORPORATIONs 584 (3d ed. 1959).

5. "The overworked ad valorem property tax, at one time virtually the sole source of
municipal revenues, is now being supplemented by other sources .... " STASON &
KAUPER, op. Cit. supra n. 4, at 584.

6. RHYNE, MUNICIPAL LAW 694 (1957).
7. 220 Ga. 62, 137 S.E.2d 41 (1964). For this case at an earlier stage, see City of At-

lanta v. Georgia Soc'y of Professional Eng'rs, 219 Ga. 535, 134 S.E.2d 592 (1964).
8. GA. CODE ANN. §92-307 (1961 Rev.). This statute also expressly applies to prac-

titioners of law, medicine, osteopathy, chiropractic, chiropody, dentistry, optometry,
masseur, public accounting, embalming, and funeral directors; and limits the powers
of counties as well as municipalities.

9. See GA. CODE ANN. §84-302 (1955 Rev.); GA. CODE ANN. §84-2138 (1955 Rev.).
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actions in overruling the municipality's general demurrers and in granting
an interlocutory injunction were affirmed.

The second case for notation, City of Atlanta v. Henry Grady Hotel
Corp.,10 illustrates the extent to which at least three distinct elements-
taxation, revenue sources generally, and regulation-are intermingled in
local government law." Indeed, this intermingling is depicted by the title
of the statute which the court was here called upon to construe, "The
Revenue Tax Act to Legalize and Control Alcoholic Beverages and Liq-
uors."'1 2 More specifically, the primary question was the effect of this statute
-here interpreted by the court to authorize municipalities to require only
annual licenses with payment of fees in advance 3-- on two municipal levies
attempted against the petitioner. The first levy was termed a "special license
tax of $1.44 per case of spirituous liquors"' 4 collected from the retailer
cash-on-delivery by the wholesaler, and was held by the court not to come
within the noted stautory authorization. 15 The second levy, "an annual
license fee" of "$1,000.00 per annum plus an amount equal to 1 per cent
of the gross sales of the previous year in excess of $100,000.00, '16 fared bet-
ter. Upholding this levy, the court explained that the statute in question
did not dictate that the license be a fixed sum and that the amount required
by this levy would be ascertainable at the time for renewal of the license.
The final contested activity in this case was the municipality's alleged
grant to another licensee of the exclusive privilege to sell liquor at the
municipal airport, in return for a percentage of the gross sales. Emphasizing
the dual purposes of the statute in question, i.e., both revenue and regula-
tion, the court feared that the regulation function might be frustrated
should the municipality be allowed a pecuniary interest in the volume of

10. 220 Ga. 249, 138 S.E.2d 362 (1964).
11. Although hopeless confusion of the two often exists, a clearer distinction should be

drawn between taxation and regulation or licensing in local government law. A
taxation measure has one purpose: to provide revenue for the municipality as ex-
pressly authorized by statute. A regulation or licensing measure, an the other hand,
which may derive effect from the municipality's general police power grant, should
be what the name implies and based on no revenue-raising motives. The fee, a legiti-
mate part of the regulation measure if properly gauged, is the apparent source of
confusion causing both legislatures and courts to blur the two types of measures
from time to time. Authorities constantly exhort against this confusion; thus:

Although cities usually have the express or implied authority to license various
activities and occupations in the exercise of the police power and in this connec-
tion to impose license fees designed to reimburse the city for special costs in ad-
ministering the ordinance and policing the licensed activity, the licensing power
cannot be used as a disguised means of levying taxes.

STASON & KAUPER, op. cit. supra n. 4, at 583.
12. GA. CODE ANN. ch. 58-10 (Supp. 1963).
13. City of Atlanta v. Henry Grady Hotel Corp., 220 Ga. 249 at 252, 138 S.E.2d 362 at 364.
14. Id. at 252, 138 S.E.2d at 365. Under the approach taken in note 11, supra, the term

"license tax" itself is seen to be a misnomer.
15. The court seemed to view this levy as neither "annual" nor "paid in advance." 220

Ga. at 253, 138 S.E.2d at 365.
16. 220 Ga. at 254, 138 S.E.2d at 365.
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sales of a particular retail dealer; thus it concluded that this alleged agree-
ment would be contrary to the state's public policy.1 7

2. REVENUE BONDS

Continuing the financial theme of the previous section, another avenue
of escape for the municipality with insufficient property-tax revenue is to
incur indebtedness. Many municipalities have taken this avenue with such
vengeance18 that today "every state places either constitutional or statutory
limits on the power of its local governments to incur debt."'1 Hardly were
these limitations cold on the page, however, before municipal efforts were
instituted for their avoidance, the most popular device resulting from these
efforts being that of the revenue bond.20 The popularity of the revenue bond
in Georgia is indicated by its special recognition in the constitution 2' and
by the statutory detail devoted to it.22

Another prominent means of avoiding debt-incurring restrictions is the
public authority, a separate public corporation (even though it overlaps
other governmental units) with its own debt-incurring power.23

The case of Stephenson v. State24 saw a municipal effort to combine these
two avoidance devices in order to provide the municipality with a coliseum.
The first step had been taken by the creation of a coliseum authority with
power to issue revenue bonds,25 the second by a lease contract for the coli-

17. The court foresaw the possibility of a municipality's putting liquor licenses up for
bids. 220 Ga. at 258, 138 S.E.2d at 368.

18. "The amount of local debt outstanding grew from $18,830,000,000 in 1950 to
$51,412,000,000 in 1960. In 1950, local debt accounted for less than 7 per cent of all
governmental debt; in 1960, it accounted for over 14 per cent of such debt." GOODALL,
STATE REGULATION OF LOCAL INDEBTEDNESS IN THE UNITED STATES 1-2 (1964).

19. GOODALL, Op. cit. supra n. 18, at 18. In Georgia the restriction comes through a
constitutional provision which, in general, limits the amount of debt which a county
or municipality can incur to seven per cent of the assessed value of all the taxable
property in the locality and constitutes the assent of a majority of the qualified
voters a prerequisite for the county's or municipality's assumption of any new debt.
GA. CONST. art. VII, §7, para. 1 (1945), GA. CODE ANN. §2-6001 (Supp. 1963).

For the sad plight of affairs which gave rise to this limitation in Georgia, see the
Supreme Court's opinion in City of Dawson v. Dawson Waterworks Co., 106 Ga.
696, 32 S.E. 907 (1899).

20. The success of the revenue bond device is in part one of the by-products of the con-
fusion surrounding the definition of the term "indebtedness" in local government
law. For a discussion of this confusion in Georgia in a related context, see Sentell,
Some Legal Aspects of Local Government Purchasing in Georgia, 16 MERCER L. REV.
371, 374 (1965).

The general rule has evolved that indebtedness limitations upon local governments
"do not ordinarily apply to obligations payable from special funds," such as special
assessments. "So, also, revenue bonds payable only from the revenues produced are
not 'debts'." ANTIEAU, MUNICIPAL CORPORATIONS 256 (4th ed. 1964).

21. See GA. CONST. art. VII, §7, para. 5 (1945), GA. CODE ANN. §2-6005 (1948 Rev.).
22. See GA. CODE ANN. ch. 87-8 (1963 Rev.). For the classic discussion of this statute

and the decision holding revenue bonds immune to the indebtedness limitation of
the constitution, see Miller v. Head, 186 Ga. 694, 198 S.E. 680 (1938).

23. See the discussion in GOODALL, Op. cit. supra n. 18, at 34-36.
24. 219 Ga. 652, 135 S.E.2d 380 (1964).
25. This authority was created by a special statute, GA. LAWS, 1963, p. 2250.
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seum between the authority and the municipality-the lease payments by
the municipality to be used to secure payment of principal and interest
on the bonds issued by the authority. Confirming the validity of this boot-
strap arrangement, the Supreme Court rejected a citizen-taxpayer's interven-
tion in the proceeding to validate the bonds and to adjudicate the validity
of the lease. Relying upon past decisions as conclusive of the indebtedness
questions 26 and the validity of the agreement, 27 the court's opinion was an
exercise in brevity.2s

3. CONTRACTS

General principles and cautions in municipal contract law are easily
stated; thus, "it is apparent that local government could not operate with-
out the ancillary power to enter into contractual relations." 29 But:

Municipal corporations do not possess unlimited power to contract.
And hence persons contract with the municipality at their peril
and must determine beforehand whether or not the corporation
has the power to enter into the particular contract in question. 30

For instance, in Georgia, one preparing to deal with a municipality, even
to confer a benefit upon it, is expected to know beforehand that "one coun-
cil may not by an ordinance bind itself or its successors so as to prevent
free legislation in matters of municipal government." 31 Further, he must
know that although this statutory command, by its terms, refers only to
ordinances, it is also commonly applied to contracts as well, 3 2 and that the
types of ordinances and contracts within its range are those dealing with
"governmental functions." 33 Finally, he must calculate with precision
whether his anticipated dealings with the muncipality do indeed involve
"governmental functions"--and then pray that the courts will agree with
him.

34

Once stated, however, these principles and cautions remain lifeless until
injected with vitality by a specific factual situation. City of Douglas v.
Cartrett35 presented this situation. Here the plaintiff property owner's al-
legations were that she had granted to the municipality an easement to

26. Sheffield v. State School Bldg. Authority, 208 Ga. 575, 131 S.E.2d 76 (1952).
27. McLucas v. State Bridge Bldg. Authority, 210 Ga. 1, 77 S.E.2d 531 (1953).
28. The court did, however, construe the trial court's judgment to invalidate the por-

tion of the special statute giving a first claim for the rent due on all revenue of the
municipality from whatever source derived.

29. FORDHAM, op. cit. supra n. 4, at 958.
30. RHYNE, op. cit. supra n. 6, at 254.
31. GA. CODE §69-202 (1933).
32. See the discussion in J.S.H. Co. v. City of Atlanta, 193 Ga. 1, 17 S.E.2d 55 (1941).
33. See Barr v. City Council of Augusta, 206 Ga. 750, 58 S.E.2d 820 (1950).
34. See the court's struggle with this calculation in Southern Airways Co. v. DeKalb

County, 102 Ga. App. 850, 118 S.E.2d 234 (1960).
35. 109 Ga. App. 683, 137 S.E.2d 358 (1964).
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construct and maintain an effluent line from a sewage disposal plant across
her land in return only for the municipality's written agreement to com-
pensate her for any damages done. Alleging non-compliance with this agree-
ment, she sued the municipality for breach of contract. Holding the plain-
tiff's suit subject to the municipality's general demurrer, the Court of Ap-
peals reasoned that the alleged contract was for a "governmental function,"
i.e., protection of the public health, and thus could not effectively extend
beyond the term of the council making it.36 As a means of possible remedy,
the court could only suggest a suit against the municipality for the main-
tenance of a nuisance, an action far removed from breach of contract.

Another question raised but expressly not decided in the Cartrett case was
whether, in a breach of contract suit against a municipality, the plaintiff
must comply with the statute which directs that no one "having a claim
for money damages against any municipal corporation on account of in-
juries to person or property, shall bring any suit at law or equity . . . for
the same, without first . . . presenting in writing such claim to the govern-
ing authority of said municipality for adjustment . . ."37 But a decision on
this question was not to be delayed for long; it was again raised in City of
Atlanta v. J. J. Black & Co.' s Here the municipality contended that the
statute had not been complied with in a suit against it and others by a
building contractor for allegedly delaying in bad faith the contractor's per-
formance under a contract for the construction of a school building. This
time the Court of Appeals met the question head on, holding the notice
requirement not to apply to claims against the municipality arising out of
breach of contract. The court bottomed its conclusion upon the points that
the statute could not be extended to cover property rights in contracts not
recognized at common law, and that the primary purpose of the require-
ment was to put the municipality on notice of the general character of the
complaint,39 notice already possessed in a contract case in which the mu-
nicipality is a party to the contract.40

36. The court took pains to point out that the governing body had changed several
times between the making and the alleged breach of the agreement. This, of course,
would appear irrelevant as the statute by its terms renders ineffective contracts bind-
ing the present governing authority as well as those binding its successors.

The court also indicated that recovery might be possible if the agreement could be
construed to be a covenant running with the land, but then held that this construc-
tion was not possible.

37. GA. CODE ANN. §69-308 (1957 Rev.) .
38. 110 Ga. App. 667, 139 S.E.2d 515 (1964).
39. Other purposes have been indicated also:

Provisions as to notice of the accident are enacted in furtherance of a public
policy, and their object and purpose is to protect the municipality from the expense
of needless litigation, give it an opportunity for investigation, and allow it to ad-
just differences and settle claims without suit.

18 MCQUILLIN, MUNICIPAL CORPORATIONS §53.153 (3d ed. 1950).
40. The decision is probably in line with the thinking of most authorities on the point,

e.g., "sometimes it is possible to sue in quasi-contract or for breach of contract and
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4. TORT LIABILITY

The topic of municipal tort liability derives its special flavor, as noted in

last year's survey article, 41 from the ancient English principle that "the King
can do no wrong," transmitted to this country so as to immunize the mu-
nicipality, at least to a degree, from this type of liability.42 Because the topic

is thus colored, the temptation is great to find interest only in this out-of-
the-ordinary side of the rules of traditional tort law.43 Of this nature is con-
sideration of the notice statute construed in City of Atlanta v. J. J. Black
8 Co.44 not to apply to contract actions and discussed in the previous sec-

tion.45 This statute's application to tort actions, however, is well settled and
his engendered an appreciable body of case law.46 The notice to the mu-

nicipality required by the statute is to state "the time, place, and extent
of such injury, as nearly as practicable, and the negligence which caused

the same." 47 Does this language, then, dictate that the notice specify the
amount claimed as damages by the prospective plaintiff against the mu-

nicipality? When this question was asked of the Court of Appeals in 1915
in the case of Mayor 8: Council of Macon v. Stringfield,4s the court answered

in the affirmative and invalidated a notice in which no amount of money
was stated. The court then seemed to qualify its Stringfield holding in a

number of cases, 49 however, and in 1919 the Supreme Court overruled
Stringfield sub silentio in Maryon v. City of Atlanta.50 Since then the Court
of Appeals too has gone the way of Maryon5' and continued to do so during
the survey period in Mayor 9 Council of Waynesboro v. Hargrove52 where,

avoid the application of notice requirements which are customarily limited to tort
action." 2 ANTIEAU, op. cit. supra n. 4, §§11.23, 98.71.

41. Sentell, Local Government, 16 MERCER L. REV. 147, 155 (1964).
42. During the survey period the writer has published a book, THE LAW OF MUNICIPAL

TORT LIABILITY IN GEORGIA (1964), in which the earnest effort has been made to
dissect the topic and examine its components minutely to the extent of the light thus
far shed by Georgia statutes and court decisions. The reader is referred to that effort
for extended treatment of the points mentioned here, and it will hereafter be re-
ferred to as GEORGIA MUNICIPAL TORT LIABILITY.

43. The most popular decisions in the subject area, of course are those offering the
never-ending consideration of the governmental-proprietary distinction. The only
survey-period case leaning in that direction was E. T. Barwick Mills, Inc. v. Stevens,
109 Ga. App. 248, 136 S.E.2d 28 (1964), a suit between private parties concerning
backed-up sewerage in the plaintiff's house, where the court simply noted that if the
defect was in the maintenance of the municipal sewer system the duty to correct
would be on the municipality.

44. 110 Ga. App. 667, 139 S.E.2d 515 (1964) .
45. See p. 131 supra.
46. For discussion of this notice statute and its various ramifications, see GEORGIA MU-

NICIPAL TORT LIABILITY 134-55.
47. GA. CODE ANN. §69-308 (1957 Rev.).
48. 16 Ga. App. 480, 85 S.E. 684 (1915).
49. See Williamson v. Mayor & Council of Savannah, 19 Ga. App. 784, 92 S.E. 291 (1917);

City of Griffin v. Stewart, 19 Ga. App. 817, 92 S.E. 400 (1917). See the discussion
of this development in GEORGIA MUNICIPAL TORT LIABILITY 138-41.

50. 149 Ga. 35, 99 S.E. 116 (1919) .
51. See City of Savannah v. Clarke, 42 Ga. App. 275, 155 S.E. 790 (1930).
52. 111 Ga. App. 26, 140 S.E.2d 286 (1965) .
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in answer to the question once again, it observed that "it was not necessary
that the notice specify any amount of money claimed as damages . . . and
the measure of damages was a matter to be fixed by the petition and not by
the notice given." 53

An important point to be remembered, and the point emphasized by the
remaining two cases to be noted here, is that municipal tort liability is not
a complete law unto itself, independent of all traditional rules of tort
law.54 For instance, the general rule that in the absence of a duty owed by
the defendant the plaintiff will not be successful in a cause of action against
him for negligence found application in the case of Fickling v. City Council
of Augusta.5 5 Here suit was brought for the drowning of the plaintiff's
child allegedly caused by the municipality's negligence in permitting others
to dredge out a large pond upon its land located in a residential area and
around which children had ben playing for over twenty years. Holding the
suit subject to general demurrer, the court held no duty owing by the
municipality on the grounds that the maintenance of the pond did not ex-
pose trespassers to an unreasonable risk of harm and that the attractive
nuisance doctrine "does not apply to ponds or other water hazards."56 Like-
wise well rooted in the law of municipal tort liability is the general tort
defense of contributory negligence. 57 This was the point in Lacy v. City of
Atlanta,58 an action against the municipality by a pedestrian for injuries
received in a fall on a broken strip of sidewalk near her home. The mu-
nicipality contended that the fall was caused by the plaintiff's own negli-
gence, and the lower court granted a judgment for the municipality not-
withstanding the jury's verdict in favor of the plaintiff. The Court of Ap-
peals held error in the lower court's action; it construed the evidence to
show that although the general defective condition of the sidewalk was
patent, the instability of the particular cement block which caused the
fall was not, and thus contributory negligence was a jury question.5 9

53. Id. at 26, 140 S.E.2d at 287.
54. "Moreover, hesitancy must be immediately cautioned against a pure, isolated func-

tional approach to the end question of municipal tort liability; . . . other considera-
tions are equally important ....... GEORGIA MUNICIPAL TORT LIABILITY 5.

55. 110 Ga. App. 330, 138 S.E.2d 437 (1964).
56. Id. at 332, 138 S.E.2d at 438. For a discussion of the municipality's lack-of-

negligence defense in general, see GEORGIA MUNICIPAL TORT LIABILITY 41-42.
57. For a detailed consideration of just how well rooted contributory negligence

is here, see GEORGIA MUNICIPAL TORT LIABILITY 104-14.
58. 110 Ga. App. 814, 140 S.E.2d 144 (1964).
59. The Georgia courts are fond of terming the issue whether the plaintiff has been

contributorily negligent a question of fact and leaving it to decision by a jury.
Thus, the trial judge's handling of the point as one of law-by sustaining the
municipality's general demurrer, by granting a nonsuit, or otherwise-is often not
approved.

GEORGIA MUNICIPAL TORT LIABILITY 109.
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5. OFFICERS AND EMPLOYEES

The cases decided during the survey period dealing with municipal of-
ficers and employees60 might well be said to present a blending of the "old"
and the "new" in this vicinity of local government law. So viewing them
assists one in appreciating modern trends here.

The two cases to be first mentioned would be those fitted within the
"old" category; they brought to the court for decision the traditional quo
warranto contests over the right to hold particular municipal offices. Geeslin
v. Opie,61 for example, presented an argument over which of two individuals
was entitled to hold the office of municipal clerk-the respondent, elected
clerk in 1962 and performing the duties of the office since that time, or
the relator, allegedly elected to the office in 1964. As usual, the court held
the answer to lie in a construction of specific provisions of the municipal
charter. Under the charter's prescription of an annual term for the clerk,
the court held that the respondent had validly held office until 1963 and
after that time had simply been holding over until a successor was elected
and qualified. The relator, it was held, had been validly elected clerk in
1964 by a majority vote of the aldermen, and the mayor's attempted veto
of her election was invalid for the following reasons: (1) the charter gave
the mayor the power to vote only in cases of ties; (2) general references in
the charter to elections by the "mayor and aldermen" referred to the name
and style of the corporate governing body and did not empower the mayor
to vote; (3) the charter authorized the mayor to veto only "ordinances, or-
ders, or resolutions," and the action of election here was none of these.
Thus the contest was decided.

The second case, Summerour v. Cartrett,62 brought forth the attempt to

have the office of mayor of the municipality declared vacant, on the ground
that the respondent had been convicted of larceny after trust and was thus
disqualified from holding any office under the state constitution.63 Up-

60. Although, for purposes of this section, officers and employees are grouped together,
the point should not be missed that the tasks of drawing a distinction betwecn the
two groups and determining the effects of this distinction are themselves major
undertakings in some contexts. Thus: "The distinction between public office and
public employment obviously makes for important differences in legal effect .... The
determination . . . must be made with reference to the particular language of the
pertinent provision of positive law and to the purpose for which the decision is be-
ing made." FORDIHAM, LOCAL GOVERNMENT LAW 261 (1949). Again:

The problem is frequent in municipal corporation law of having to distinguish be-
tween an 'officer' and an 'employee.' There is no sure test. Conceptualism is to be
avoided and a servant who is an 'officer' for one purpose under a particular stat-
ute may be an 'employee' for some other purpose.

ANTIEAU, op. cit. supra n. 20, at 272.
61. 220 Ga. 53, 136 S.E.2d 720 (1964).
62. 220 Ga. 31, 136 S.E.2d 724 (1964).
63. GA. CONsT. art. II, §2 para. 1 (1945) , GA. CODE ANN. §2-801 (1948 Rev.):

[T]he following classes of persons shall not be permitted to register, vote or hold
any office, or appointment of honor, or trust in this State, to-wit: 1st. Those who
shall have been convicted in any court of competent jurisdiction of treason against
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holding the petition against general demurrer, although it carried only a
copy of the jury's verdict of guilty but no copy of the sentence, the court ex-
plained that the follow-up to the verdict would be a matter of defense.64

The three cases remaining to be noted in this section are those illustrating
the "new" in this subject area-the modern trend on the part of Georgia mu-
nicipalities in setting up certain protections for the status of their workers.
This trend has received its impetus, of course, from the advantages it holds
for both the municipality (e.g., attracting better qualified personnel), and
the worker (e.g., a degree of security) . It has seen fruition most often in the
establishment of municipal civil service systems, around the creation and
operation of which an appreciable body of case law in this state is now de-
veloping.65 The point most often illustrated in the cases thus far litigated
is the pinch on worker discharge administration which the civil service
system effects. All the cases mentioned here revolve around that point.

In Mulcay v. MurrayG6 a member of the municipal fire department sued
the municipal civil service commission in equity to have declared void the
commission's attempted discharge of the petitioner and to enjoin the com-
mission from electing a successor to the petitioner's office. 61 Upholding the
petition against general demurrer, the Supreme Court examined the charter
provisions establishing the municipal civil service system in detail. First, the
court held the petition to allege ex parte action by the commission in dis-
charging the petitioner, in violation of the provisions requiring both notice
and hearing. Second, it was held, the petition alleged age and service suffici-
ent to entitle the petitioner to retirement with a pension, the right to which
had become vested under the provisions requiring employees to contribute to

the State or embezzelment of public funds, malfeasance in office, bribery or lar-
ceny, or of any crime involving moral turpitude, punishable by the law of this
State with imprisonment in the penitentiary, unless such person shall have been
pardoned....

64. The ground of ineligibility illustrated by the case is a common one. "'Municipal
corporations have been able to impose many qualifications upon employment. Persons
convicted of crime have often been ineligible." ANTI!-AU, op. cit. supra n. 20, at 268.

65. This trend, nationally as well, is hailed by the writers. Thus:
Public administration demands a permanent staff of professional public employees.
It is the well-known aim of civil service systems to assure the public service com-
petent personnel selected and promoted on a merit basis without regard to political
considerations.

FORDHAM, op. cit. supra n. 60, at 318.
Again:

Mtunicipal civil service exists generally throughout the cotntry. Not all public
servants are embraced within the system, however. Generally, a civil service com-
mission prepares, administers and grades an examination for the open municipal
post. The top individuals are then Customarily certified to a municipal official who
must appoint from the list.

ANTIFAU, op. cit. supra n. 20, at 276.
66. 219 Ga. 747, 136 S.E.2d 129 (1964).
67. The petitioner was allegedly the first assistant chief of the fire department, having

served as a member of the department for more than thirty )ears.
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the fund from which pensions were paid.68 Finally, the election of a successor
to the petitioner's position, which position-under the allegations of the pe-
tition-was not vacant, was ineffective.

Even more specific on the protections afforded municipal employees in-
cluded within the "classified" 6 9 division of the civil service system was the
Court of Appeals' decision in City of East Point v. Grayson,O voiding the

municipality's attempted dismissal of its superintendent of parks. Here the
court viewed the system as "designed to stimulate and reward the faithful

career services of its employees," and as giving the employee "a vested con-
tractual interest in the tenure provisions of his employment and in the retire-
ment benefits which that tenure foretells."'71 With this view, the court con-
strued the system requiring notice of specified charges before an employee
could be dismissed, and held that a notice from the mayor and council that
the conduct of the superintendent in handling the water safety program at a
particular pool on a particular date had ended his usefulness to the munici-
pality was insufficiently detailed "to show that none of the employee's con-

stitutional, statutory, or contractual rights are violated and that proof of the
charge would warrant dismissal as a matter of law." 72

Finally, the municipal employee may be entitled to the notice and hear-
ing protections or not as he moves from the "classified" to the "unclassified"
divisions of the civil service system. Thus, in Barnes v. Mendonsa75 the
system was construed to require notice and hearing prior to discharge only

for employees in "classified service," and to provide that department heads
appointed by the city manager were in "unclassified service." One formerly

employed in "classified service" but then promoted to department head

68. The court's approach to the pension problem has been urged by others:
The older cases treated pensions as gratuities and allowed municipal corporations
to terminate them at pleasure. This result even obtained at times when the em-
ployee had made contributions into the plan for many years. The view is un-
ortunate and must be repudiated.

ANTIEAU, op. cit. supra n. 20, at 283.
69. "Civil service laws usually classify employees on the basis of their duties, the depart-

ments in which they serve, and similar factors." RHYNE, MUNICIPAL LAW §§8-43, 191
(1957).

70. 109 Ga. App. 413, 136 S.E.2d 434 (1964).
71. ld. at 416, 136 S.E.2d at 436.
72. Id. at 419, 136 S.E.2d at 438. The court also pointed out that even if the pur-

ported notice of charges had been sufficiently specific, the disparity between it and
the governing body's decision that the superintendent lacked the ability to efficiently
operate the parks department over a period of years would have voided the superin-
tendent's dismissal. Generally, it is said that

courts demand an essential element of fairness in the proceedings. This customarily
includes a statement of charges With sufficient particularity as to enable the em-
ployee to undertand the same and make a defense; time to prepare his defense;
the right to counsel; opportunity to present his evidence; opportunity to hear and
cross examine the witnesses against him; a fair and impartial tribunal; and a de-
cision supported by the evidence.

ANTIEAU, MUNICIPAL CORPORATIONs 288-89 (4th ed. 1964).
73. 119 Ga. App. 464, 138 S.E.2d 914 (1964).
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therefore lost his former status and was held unable to sue the city manager
who discharged him without notice and hearing.

6. ZONING

'Zoning' is a technical term broadly signifying a scheme of regula-
tion of land uses, in exercise of police power, which entails the
division of the corporate area of a municipality into zones or dis-
tricts and the prescribing of the types of land uses that are per-
mitted in each zone or district to subserve the public health, safety,
morals or public welfare of the community.74

Churning beneath the surface of this high-sounding definition are countless
legal problems, and each survey period makes its contribution to the supply.

The power of the Georgia municipality to enact zoning ordinances comes
through general statutes of the state legislature.7, In City Council of Au-
gusta v. Iruin76 the court held that as certain of these statutes obviously
use the terms "ordinance" and "maps" in the conjunctive sense,77 they thus
indicate the General Assembly's intent that a zoning map be correlated to
and constitute an indispensable part of the zoning ordinance. Here then,
where the evidence showed than no zoning map had been considered or
adopted by the authorities either at the time of or since the enactment of
the zoning ordinance, that ordinance was invalid. Thus, the petitioner was
held entitled to a declaratory judgment condemning the municipality's re-
fusal to issue him a building permit. 78

Strict attention to the authorizing state statutes was continued in Stephens
v. Atlanta-Fulton County Bd. of Adjustment.79 Here the local board of
adjustment had granted a variance to a property owner from certain zoning
regulations, and an appeal had been filed in the superior court. Looking to
the statute governing this appeal,8 0 the court here held it had not been filed
in time. When the statute specified 30 days, explained the court, this meant
within 30 days of the board's original decision and not within 30 days of the
board's denial of a motion for a rehearing, as here; this for the reason
that the board was without jurisdiction to grant such a rehearing.

74. RHYNE, op. cit. supra n. 69, §§32-1, 811. Rhyne also notes the relative recentness of
the development of zoning as a legal technique.

75. GA. CODE ANN. ch. 69-12 (1957 Rev.).
76. 109 Ga. App. 598, 137 S.E.2d 82 (1964).
77. The court pointed specifically to GA. CODE ANN. §§69-1208,-1210 (1957 Rev.).
78. Rejecting the municipality's further argument that the map had been adopted by

reference, the court explained that none of the required standards were met:
(1) The document is sufficiently identified so that there is no uncertainty as to
what was adopted; (2) The document is made a public record; (3) The document
must be accessible to members of the public who are, or may be affected by it; and
(4) The adopting ordinance must give notice of this accessibility.

109 Ga. App. at 601, 137 S.E.2d at 83-84.
79. ll0 Ga. App. 431, 138 S.E.2d 696 (1964).
80. The statute provides that "such appeal will be filed within 30 days after the decision

of the board of adjustment is rendered." GA. CODE ANN. §69-827 (1957 Rev.) .

1965]
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Assuming the zoning ordinance to be validly enacted, questions then arise
over its substantive provisions and their legal effect. For instance, the case
of Rogers v. Mayor 8c Aldermen of Atlanta81 presented for the court's con-
sideration a municipal zoning ordinance providing for the issuance of
"special use permits" for churches "in any dwelling district where it can
be shown that its location or planned traffic pattern does not constitute a
traffic hazard or create congestion in the streets, and where one (1) park-
ing space on the lot is provided for each five (5) seats in the main audi-
torium."82 Considering the objections of church trustees to the municipality's
denial of their request for a special use permit in a particular dwelling dis-
trict, the court held that the standards set out by the ordinance were both
reasonable and constitutional. Viewing the trustees' efforts, however, the
court was of the opinion that they had met all the objective standards set
forth and that the municipality's denial of the permit was arbitrary and
constituted an abuse of discretion.83

7. PROPERTY

Generally, municipalities are empowered to hold property in the capacity
of trustees.84 In Georgia, statutory law specifically authorizes property own-
ers to devise property to municipalities in trust and to provide that the use
of the property shall be limited to either the white or the colored race. 85

Evans v. Newton8 6 presented a contest over property which had been willed

81. 110 Ga. App. 114, 137 S.E.2d 668 (1964).
82. Id. at 117, 137 S.E.2d at 671. Special provisions for churches are not uncommon:

Municipal zoning ordinances customarily provide for exceptions. These are usual
uses different from the prevelant zone use, but deemed desirable and specifically
permitted by the terms of the ordinances. Frequently churches, schools, fire
houses etc., are mentioned as exceptions in residential zones.

ANTIEAU, op. cit. supra n. 72, at 78.
83. The court explained its power to review and control the municipality's decision here

on the ground that action on a use permit constituted judicial rather than strictly
legislative action.

One other decision during the survey period, not deemed worthy of extended
comment, revolved around construction of certain terms of the ordinance. When a
municipality adopted a new zoning ordinance which provided that property owners
could build according to the terms of a prior ordinance, provided they had owned
the property prior to the adoption of the new ordinance and that they began use
or construction of the property within six months of its approval, it was held that
one who owned property prior to the adoption of the new ordinance, submitted plans
and application prior to its approval, but was issued a permit on the day following
its adoption, and who demolished a dwelling on the property and graded the pro-
perty within six months came within the waiver provision of the new ordinance.
Williams v. Wofford, 220 Ga. 504, 140 S.E.2d 190 (1965).

84. See, e.g., ANTIEAU, op. cit. supra n. 72, at 170:
Usually . . . municipal corporations can hold property as trustees, so long as the
purposes of the trust are 'municipal'. The principal purposes for which municipal
corporations have been permitted by courts to hold property in trust are these:
maintenance of hospitals, orphan asylums and insane asylums; relief of the poor,
cemeteries; educational institutions; libraries and parks.

85. GA. CODE §69-504 (1933).
86. 220 Ga. 280, 138 S.E.2d 573 (1964) .
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to the municipality in trust, the will directing that this property was to be
enjoyed by white persons as a park. This was an action by the board of
managers of the property requesting the court to accept the resignation of
the municipality as a trustee of the park and to appoint new and private
trustees.87 Upholding the lower court's grant of the board's request, and re-
jecting the counter arguments of the Negro intervenors, the Supreme Court
held that the noted statute did not require the testator to limit his grant
to any particular race, class, color, or creed, but that he had possessed the
absolute right to do so.88 Faced with the resignation of a trustee, the lower
court had legally exercised its power to appoint successor trustees.8 9

8. REGULATORY MEASURES

Here simply to be mentioned are two cases having little in common other
than their general concern with the municipality's power to regulate the
affairs of its citizens. The briefly-stated point of Thompson v. City of Sand-
dersville9" is that when designing a regulatory ordinance and constituting its
violation a penal offense, the municipality must take care that the subject
matter of the ordinance has not been "pre-empted" by state statute. Thus
here a defendant's conviction under an ordinance prohibiting the operation
of a disorderly house was reversed on the ground that a particular state
statute operates upon the identical subject matter.91

The specific topic of municipal regulation touched upon by Edenfield v.
Hazard 2 was the issuance of building permits. The position taken by the
plaintiff in the case was that, as statutory law relating to the practice of
architecture requires that all drawings and specifications prepared for cer-
tain classes of buildings be signed by the responsible architect,93 the mu-
nicipal building inspector's discretion in issuing building permits was con-
trolled by whether or not the plans submitted to him were so signed. Re-
jecting this argument, the Supreme Court reversed the lower court's over-
ruling of the municipality's general demurrer. , 4

87. The municipality's stated reason for its resignation was that it could not legally
enfoice racial segregation of the property and thus could not comply with the specific
intent of the testator.

88. The court relied upon the permissive terms of the statute in order to hold that it
was not mandatory.

89. The court discussed and relied upon the case of Girard College Trusteeship, 391 Pa.
434, 138 A.2d 844 (1958) , in which the Pennsylvania court had substituted private
for public trustees of a college in order to continue its operation for white students
only, as directed by a testator, and pointed out that the United States Supreme Court
had refused to review the case, Pennsylvania v. Bd. of Directors of City Trusts, 357
U.S. 570 (1958). The United States Supreme Court has since agreed to review the
Georgia court's decision in Evans, 380 U.S. 971 (1965).

90. 110 Ga. App. 300, 138 S.E.2d 587 (1964).
91. GA. CODE §26-6103 (1933).
92. 220 Ga. 373, 138 S.E.2d 884 (1964).
93. GA. CODE ANN. §84-301 (1955 Rev.).
94. The court explained that nothing in the architecture statutes pertains to the duties

or conduct of municipal building inspectors.
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B. COUNTIES

1. TAXATION

No less dependent upon the old ad valorem property tax than the mu-
nicipality is the county. Both cases to be noted here can be related back to
property taxation decisions dealt with in earlier surveys. A statutory pro-
vision at the root of litigations during two survey periods is that providing
that "the following described property shall be exempt from taxation, to
wit: "All public property. ... 95 It might be recalled that in Delta Air
Lines, Inc. v. Coleman96 the Supreme Court held that municipality-owned
realty, leased for a definite period to a private corporation, did not remain
"public property" so as to enjoy the statutory guarantee of exemption from

.county taxation. A majority97 of the court there held that the municipality's
lease of the property to the air line conveyed a distinct estate in the land
which the air line held as a private owner and which, therefore, lost its
public identity. During the present survey period Henson v. Airways Sew.,
Inc.98 presented a similar question. Here the plaintiff entered into a "lease
and concession agreement" with the municipality under which it obtained
the right for a period of nineteen years to use and operate for service sta-
tion purposes a tract of land at the municipal airport for which it would pay
percentages of income as rentals and submit to detailed regulation by the
municipality, and agreed to construct specified parking facilities at the air-
port, title to which would vest in the municipality immediately upon com-
pletion. But this time the Supreme Court refused to hold that the public
identity of the property had been lost. Sustaining against general demurrer
the plaintiff's petition to enjoin county tax authorities from assessing and
collecting ad valorem taxes on the interest which the plaintiff acquired un-
der the agreement, the court noted that the buildings to be located upon the
land would not constitute private property, that the plaintiff did not ac-
quire dominion over any of the land and could not transfer its limited use
of the land, that the plaintiff acquired no interest-not even a usufruct-
in the property, and concluded that the agreement passed to the plaintiff
merely a license in real property which was not subject to taxation. Reject-
ing the county's argument that the Delta Air Lines decision controlled the
disposition of this case, the court countered that "Delta had acquired and
owned the right to operate its transportation system by aircraft without
interference, dominion, or control by the city, and the Delta case is clearly
not in point on its facts with the present case." 99

95. GA. CODE ANN. §92-201 (1961 Rev.).
96. 219 Ga. 12, 131 S.E.2d 768 (1963). See Sentell, Local Government, 16 MERCER L. REV.

147, 159-60 (1964).
97. Justice Almand dissented. 219 Ga. at 22, 131 S.E.2d at 774.
98. 220 Ga. 44, 135 S.E.2d 747 (1964).
99. Id. at 51, 136 S.E.2d at 751-52.
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The second case to be noted represents still another repercussion from
the Supreme Court's 1962 decision in Colvard v. Ridley1°" in which county
tax assessors' utilization of different standards or systems in determining the
taxable values of realty and tangible personalty was held to violate the con-
stitutional requirement of uniformity. 101 In Moore v. Selman10 2 the court
reviewed a trial court's dissolution of a previously issued injunction re-
straining the county taxing authorities from collecting the year's ad valorem
taxes until household furnishings and appliances were assessed on a uni-
form basis with real and other tangible personalty. Affirming the dissolu-
tion, the court here agreed that the evidence showed that household furnish-
ings and appliances had now been properly assessed from the best informa-
tion available, and that all taxable property of the same class would be
taxed alike.

2. REVENUE BONDS

The previous discussion of revenue bonds at the municipal level is fully
applicable to counties as well. 103 One of the required steps in the procedure
for authorizing and issuing revenue bonds is that the governing body of the
locality adopt an authorizing resolution. 104 The primary question discussed
by the Court of Appeals in the survey-period case of May v. State 01 was
the degree of certainty and definiteness with which this resolution must be
framed in order to consitute a valid contract between the county and the
bond holders and to sustain the proposed bond issue.10 6 Taking the standard
of "reasonableness" as its text, the court listed two required elements of the
resolution, as extracted from a previous decision. 10 7 The resolution must
show first, the estimated cost of the improvement, and second, that the im-
provement is a planned one. s0 8 Holding the resolution in question-pur-
porting to authorize bonds for a water and sewage system-up to these re-
quirements, the court noted the resolution's recitation that the authorities
had investigated and determined an urgent need for the improvement, its
listing of an approximate cost of the improvement, and its statement that
the improvement was in accordance with specified plans and recommenda-

100. 218 Ga. 490, 128 S.E.2d 732 (1962). See Sentell, Local Govermnent, 15 MERCER L.
REV. 105, 117 (1963) ; Sentell, Local Government, 16 M1,-RCER L. REV. 147, 161 (1964).

101. GA. CONST. art. VII, §1, para. 3 (1945), GA. CODE ANN. §2-5403 (1948 Rev.): "All
taxation shall be uniform pntI1O the same class of subjects within the territorial limits
of the authority levying the tax .... "

102. 219 Ga. 865, 136 S.E.2d 329 (1964).
103. See p. 129, supra.
104. GA. CODE ANN. §87-804 (1963 Rev.) . This statute does not list specifics to be con-

tained in the resolution.
105. 110 Ga. App. 881, 140 S.E.2d 223 (1965).
106. Other questions had been raised by the intervenors in this bond validation proceed-

ing, but the court held them to have been refuied by their own petition.
107. Miller v. State, 83 Ga. App. 135, 62 S.E.2d 921 (1951) .
108. 110 Ga. App. at 883, 140 S.E.2d at 225.
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tions file in the clerk's office. This, held the court, was sufficient, and the
validation of the bonds by the lower court was affirmed. 109

3. OFFICERS AND EMPLOYEES

Several decisions came down during the survey period dealing in one way
or another with county officers and employees. The increasing movement
on the part of municipalities to establish and maintain civil service systems,
discussed previously, 110 found its counterpart at the county level in Deason
v. DeKalb County Merit Sys. Council."' The mood in which the decision
in this case had been rendered was indicated by the court's statement of its
"policy" to "protect and enforce the rights accorded governmental employees
by various legislative enactments designed to stimulate and reward their
faithful career services." 112 Here called upon to consider the appeal of a
former county patrolman from the county merit system's termination of his
employment because he failed to meet the physical requirements of the po-
sition, the court looked to the following terms of the system's enactment:

No employee of any department or office of the county which has
been brought under the merit system pursuant to this Act may be
dismissed from employment in said department or office except
for good cause and in accordance with the rules and regulations
of the merit system council, as approved by the governing authority
as aforesaid."1

3

These terms meant, said the court, that if the council had adopted no rules
and regulations covering a particular deficiency-and it was here shown that
none had been adopted governing physical disability-then the patrolman
could not be discharged because of that deficiency.114 Thus, the termina-
tion of employment was held void.

In a similar but unsuccessful effort, the plaintiff in Maxey v. DeKalb
County Bd. of Educ."' protested his discharge as a teacher in the county
school system and sought a mandamus for reinstatement against the county

109. A secondary point discussed by the court was the intervenors' contention that the
proposed project was not feasible because it was subject to certain contingencies,
such as that its operation would make necessary the encroachment on other riparian
rights. The court held that the existence of such contingencies does not necessarily
render the project unfeasible.

110. See p. 135, supra.
111. 110 Ga. App. 244, 138 S.E.2d 183 (1964).
112. Id. at 245, 138 S.E.2d at 184. The court cited City of East Point v. Gravson, 109 Ga.

App. 413, 136 S.E.2d 434 (1964), discussed at p. 136, supra, as one of its decisions
formulating this policy.

113. GA. LAws, 1956, pp. 3111, 3115.
114. The court explained that "there can be no 'good cause' warranting dismissal unless

the 'good cause' is defined in the rules and regulations of the merit system council."
110 Ga. App. at 247-48, 138 S.E.2d at 186.

115. 220 Ga. 158, 137 S.E.2d 657 (1964).
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board of education. Not reaching the substantive contentions, 116 the court
retraced the procedural steps taken by the plaintiff since his dismissal by
the county superintendent-first, his unsuccessful appeal to the county
board, and second, his appeal to the State Board of Education. Then, point-
ing out that the effect of the State Board's decision was to finally affirm the
dismissal, and that the plaintiff had never attacked the validity of that de-
cision,11 7 the court held him bound by it and thus unable to bring a man-
damus action against the county board.

A factor vitally affecting relationships between the county and its officers
and employees is that of compensation. An important modern element of
compensation is the one dealt with by Employees Retirement Sys. v.
Lewis,l1s i.e., social security. This case presented an action by the State
Employees Retirement System for a declaratory judgment that it was entitled
to social security payments by the county on behalf of the sheriff's deputies
and employees for a three-year period, pursuant to a contract between the
System and the county. First rejecting the proposition that these deputies
and employees were here "county employees,"" 9 the court pointed out that
the contract in question had been made on the basis of an unconstitutional
local statute purporting to place the county sheriff on a salary and expressly
to constitute his employees "county employees." This meant, held the court,
that the statute had been void ab initio and neither the contract made
under it nor the payments made pursuant to that contract could have the
effect of estopping the county so as to require it to make further payments. 20

Rejecting also the contention that deputy sheriffs are "officers of a political
subdivision" for whom the county must make social security payments under
statutory law 121 and under the contract made in accordance with that law, 122

the court held that both the statute and the contract made clear that the
payments were to be determined by the wages paid-an impossibility here

116. The plaintiff contended that under tenure provisions in effect in the county the
charges made against him did not constitute good and sufficient cause for dismissal
and were not given him in time that he could prepare a defense.

117. "In short, the petition expressly alleged a final judgment as to the plaintiff and did
not set forth that it was arbitrary, capricious or illegal." 220 Ga. at 159, 137 S.E.2d
at 658.

118. 109 Ga. App. 476, 136 S.E.2d 518 (1964).
119. The court made it clear that "the deputies and employees of a sheriff are not em-

ployees of a county under the common law, unmodified by a statute." Id. at 478,
136 S.E.2d at 520.

120. The court termed counsel's argument contra "an ingenious attempt to invoke the
doctrine of equitable estoppel in reverse." Id. at 478, 136 S.E.2d at 5-90.

121. GA. CODE ANN. §99-2102 (c) (Supp. 1963) : "The term 'employee' includes an officer
of a political subdivision of the State."

122. On the more basic issue whether, in absence of contract and statute, deputy sheriffs
are officers of a political subdivision, the court admitted confusion among the au-
thorities: "[XV]e see that deputy sheriffs are not 'county officers' within the con-
stitutional provision though they may be 'public officers'." 109 Ga. App. at 482, 136
S.E.2d at 522.
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in regard to deputies who did not receive wages from the county. 123 Thus,
the trial court's holding against the System was affirmed. 124

The usually present "misconduct" cases were primarily represented during
the survey period by Archer v. Gwinnett County,125 an action by the county
against three former county commissioners and others for "kickback" funds
allegedly received by the commissioners during their terms of office, in con-
nection with the establishment of a county water system. The sole question
presented for decision was when the statute of limitations had begun to
run against the cause of action-at the expiration of the commissioners'
terms of office, in which event this action would be barred, or when the
fraud was discovered. Analyzing two prior decisions on the questions, 126

the court concluded that when there is alleged fraudulent concealment of
the orginal fraud by the commissioners, the statute does not begin to run
until the original fraud is discovered. 127

The final decision here to be noted confirms a distinction reported in
last year's survey, i.e., the distinction in the two roles played by one who
serves as both the tax commissioner of the county and as tag agent for the

123. "Under the fee system the compensation of a deputy sheriff accrues under and is de-
pendent upon his private contract with the sheriff and he can have no claim against
the county for it." 109 Ga. App. at 483, 136 S.E.2d at 523.

124. In one other compensation decision rendered during the survey period not deemed
worthy of extended comment, a county sheriff whose salary had been increased by a
population statute which was approved on April 4, 1963, but which purported to be
effective as of January 1, 1963, was held not entitled to the increase prior to the
April date, on the ground of unconstitutional retroactivity. Grimes v. Lindsey, 219
Ga. 780, 135 S.E.2d 860 (1964).

125. 110 Ga. App. 469, 138 S.E.2d 892 (1964).
126. These two decisions were Cook v. Comm'rs of Houston County, 62 Ga. 224 (1879)

and Gwinnett County v. Archer, 102 Ga. App. 821, 118 S.E.2d 102 (1960). Cook,
said the court, was in agreement with its decision here, and anything in Archer to
the contrary must yield.

127. See the follow-up to this decision in Archer v. Gwinnett County, 110 Ga. App. 442,
138 S.E.2d 895 (1964), where the court upheld a verdict against the commissioners.

In what might be designated as two other "misconduct" cases decided during the
period, it was indicated that statutes then in effect might have controlled the results
if they had been in operation at the time the cases arose. In Best v. State, 109 Ga.
App. 553, 136 S.E.2d 496 (1964), an indictment charging the defendant with attempt-
ing to bribe a county deputy sheriff was held to state no crime tinder the statute,
GA. CODE ANN. §26-4102 (1953 Rev.), penalizing bribery of "any member of the
General Assembly or officer of the State, referee, or arbitrator." The court bottomed
its decision on the point that a county deputy sheriff is not a state officer, but noted
that although not here applicable the 1964 General Assembly had broadened the
definition of public officers subject to the crime of bribery, GA. LAWS, 1964, p. 261.
See also Wood v. State, 219 Ga. 509, 134 S.E.2d 8 (1963), discussed in Sentell,
Local Government, 16 MERCER L. REV. 147, 150-51, 168 (1964).

In Gary v. Ogletree, 219 Ga. 791, 136 S.E.2d 373 (1964), a quo warranto pro-
ceeding against a county sheriff, the court held that absent statutory provision on
the point, personal service on the sheriff was necessary, and no different rule could
result from the sheriff's confinement in prison beyond the territorial limits of the
state. The court noted that although it could not be applied retroactively, a recently
enacted statute, GA. LAws, 1964, p. 766, specifically provides for the method of service
of process in quo warranto proceedings.
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State Revenue Commissioner. 128 Thus, in Sanders v. Georgia Farm Bureau
Mut. Ins. Co.

1
29 the Court of Appeals held that the statutory lien 30 on the

property of a county tax commissioner covers only the obligations arising
from his official duties in that capacity and does not encompass motor ve-
hicle fees collected by him in his separate capacty as tag agent. From this
it followed that the state, to which the commissioner was allegedly indebted
by reason of his default as tag agent, had no cause of action against the
defendant insurance company for a sum which the company had allegedly
paid to the commissioner on a contract of fire insurance with knowledge of
his indebtedness to the state.

4. BONDING

Georgia's statutes require that contractors with a county, municipality, or
other public body or board give a payment bond "for the use and protection
of all subcontractors and all persons supplying labor, materials, machinery,
and equipment in the prosecution of the work provided for in said con-
tract."'131 Should this bond not be taken, then the governmental body is
rendered liable to suppliers for any resulting losses."l 2 Two cases decided
during the survey period point up the importance of these statutory require-
ments and the technical, yet practical, difficulties which might be en-
countered under them.

Electrical Equipment Co. v. Daniel13' presented an action against a general
contractor to recover for materials furnished to an insolvent subcontractor
and used on a public works job for the county board of education. The
supplier of materials alleged that his losses resulted from the failure of the
general contractor to execute and file the statutorily required bonds. The
Court of Appeals, however, sustained the defendant's general demurrer on
that same basis, i.e., the county body's failure to require the defendant to
give the payment bond. The court conceded the county body's apparent
liability in this situation, but even that liability was hemmed in by the
following ambiguously stated" 4 limitations:

128. See Sanders v. U. S. Fidelity & Guaranty Co., 108 Ga. App. 849, 134 S.E.2d 831 (1964),
discussed in Sentell, Local Government, 16 MERCER L. REV. 147, 163 (1964).

129. 109 Ga. App. 772, 137 S.E.2d 389 (1964).
130. See GA. CODE ANN. §§92-5510, - 5708 (1961 Rev.)
131. GA. CODE ANN. §23-1705 (Supp. 1963). The statute also requires a performance bond

for the protection of the public body.
132. GA. CODE ANN. §23-1706 (Supp. 1963). The exact wording of the provision is as fol-

lows:
If such payment bond, together with affidavits when necessary, shall not be
taken in the manner and form as herein required, the corporation or body for
which work is done under the contract, shall be liable to all subcontractors and to
all persons furnishing labor, skill, tools, machinery or materials to the contractor or
subcontractor thereunder, for any loss resulting to them from such failure.

133. 109 Ga. App. 463, 136 S.E.2d 491 (1964).
134. Ambiguous, at least at the demurrer stage.
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However . . .before a person can recover from the county or pub-
lic body for labor or materials furnished to such contractor or sub-
contractor doing work for such agency, he must show that the
loss sued for resulted from the failure of the county or body to take
from the contractor the bond required by law.135

The court was then able to use this limitation in the second case, Bremen
Products Co. v. Ledbetter-Johnson Co.,136 again to reject the plaintiff's
cause of action. In this case the materials supplier had included the county
as a defendant in his action to recover for materials furnished to a sub-
contractor for use on a public works project. Alas, he had not however, ex-
plained the court, included in his petition an allegation that the county
failed to take from the contractor the required bond.137 Thus, the county's
general demurrer was sustained.

5. LIABILITY

The Georgia county's liability to suit is considerably restricted by statu-
tory law; thus, "a county is not liable to suit for any cause of action unless
made so by statute."'138 One of the relatively few instances in which statu-
tory liability has been imposed is the suit for garnishment of money due
by the county to its officials or employees. 39 Even this liability, however, is
subject to limitation-a valid garnishment judgment cannot be entered
against the county without its consent.' 40 Emphasizing this limitation was
the court's decision in Troup County Bd. of Comm'rs v. Public Fin.
Corp.,'4 1 holding error in the lower court's sustaining of a general demurrer
to the county's petition to set such a judgment aside. 42

Another of the instances in which statutory county liability has evolved
is for injury caused by a defective bridge. 43 Attempting to place himself
within this instance, the plaintiff in Stone v. McMeekin Constr. Co.14 4 al-

135. 109 Ga. App. at 464, 136 S.E.2d at 492-93.
136. 109 Ga. App. 573, 136 S.E.2d 404 (1964).
137. Indicating that the limitation is met at the demurrer stage, after all, with an allega-

tion of the type included in the Electrical Equip. Co. case.
138. GA. CODE §23-1502 (1933) .
139. GA. CODE ANN. §46-801 (Supp. 1963):

Money due officials or employees of an incorporated town, city, county or state
government, or any department or institution thereof, as salary for services per-
formed for or on behalf of said town, city, county, or State, or any department
or institution thereof, may be garnished.

See generally GA. CODE ANN. ch. 46-8 (Supp. 1963).
140. This limitation too derives its force from statute: GA. CODE ANN. §46-805 (Supp.

1963).
141. 109 Ga. App. 547, 136 S.E.2d 509 (1964).
142. Further, the void judgment against the county "could not be vitalized by the fact

that a previous motion to set aside was overruled by the trial judge and no exception
was taken by the county." 109 Ga. App. at 547, 136 S.E.2d at 510.

143. GA. CODE ANN. §95-1001 (1958 Rev.) : " . . . Provided, however, that in every case
the county shall be primarily liable for all injuries caused by reason of any defective
bridge, whether erected by contractors or county authorities ......

144. 110 Ga. App. 546, 139 S.E.2d 421 (1964).
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leged injury caused by a defectively constructed and maintained temporary
bridge145 erected under a contract with the county and State Highway De-
partment. 146 Pointing to the statutory exception, and construing it to in-
clude temporary as well as permanent bridges, the Court of Appeals reversed
the trial court in sustaining general demurrers to the plaintiff's petitions.

Still another subject area in which the no-liability rule has felt encroach-
ment 147 was initially opened in 1949 when the General Assembly enacted

the first Georgia statute providing for municipal and county motor vehicle
liability insurance. This statute authorizes, but does not require, school
boards to obtain insurance protecting the general public against personal
injury, death, or property damage resulting from the negligent operation
of school buses. 14s The second step was taken in 1955 with a statute which
authorizes counties, municipalities, and other political subdivisions to ob-
tain lability insurance for damages for bodily injury, death, or property
damage,

arising by reason of ownership, maintenance, operation, or use
of any motor vehicle by the municipal corporation, county, or any
other political subdivision of this State, under its management,
control or supervision, whether in a governmental undertaking or
not, and to pay premiums therefor.' 49

When this insurance is obtained, the statute specifies, the county's immunity

from liability is considered waived to the extent of the amount of the in-

surance.'
5 0

This survey period was unusual in producing three court decisions deal-
ing with this insurance phase of county liability.' 5 ' In Hall County v. Log-

gins'.52 the court held sufficient against general demurrer a suit against an

insured county' 5 ' for the alleged negligence of a county convict engaged in

the maintenance of county roads under the express authorization of the

145. This bridge was allegedly for use by the public while a new one was being con-
str ucted.

146. The suit was against both the county and the bridge contractor. Specific allegations
of negligence included construction materials which became exceedingly slippery
when wet, to the county's knowledge; the absence of warning signs along the ap-
proaches to the bridge; failure to cleanse the bridge of oil spilled there in a prior
accident.

147. This subject area is discussed in SENTELL, MUNICIPAL TORT LIABILITY IN GEORGIA
155-57 (1964).

148. GA. CODE ANN. §§32-429 to -433 (1952 Rev.) . The statute does require school boards
to obtain policies, in a discretionary amount, insuring children riding to and from
school in school buses against injury or death resulting from accidents in which the
[)uses are involved.

149. GA. CODE ANN. §56-2437 (1960 Rev.).
150. Ibd.
151. The subject has been subjected to surprisingly little litigation.
152. 110 Ga. App. 432, 138 S.E.2d 699 (1964).
153. "It follows that where the county purchases such insurance governmental immunity

is lost accordingly." Ibid.
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county.1 5 4 The other two decisions revolved around the county school bus
function. Ray v. Cobb County Bd. of Educ.15 5 presented an action against

the county board of education by a school child for injuries suffered due
to the alleged negligence of a school bus driver. Looking only to the 1955
statute,156 noted above, a majority of the court held that although that

statute waived the insured political subdivision's immunity to the extent
of the insurance purchased, it authorized suit only against the political sub-
division itself, and that a county board of education was not such a political
subdivision.1 57 Thus, the defendant board of education's general demurrer
was sustained.158 Finally, Krasner v. American Guarantee & Liab. Ins. Co.1 59

confirmed a previously announced rule upholding a provision in an insur-
ance policy issued to a county board of education to the effect that no ac-
tion would lie against the insurer until the amount of the insured's obliga-
tion was finally determined, either by judgment after actual trial or by writ-
ten agreement of the insured, the claimant, and the insurer. 160 Thus, this

policy provision, here shown not to have been complied with, dictated the
grant of a motion for summary judgment against the suit brought directly
against the insurer.16'

6. SCHOOLS

One of the points made by the two decisions to be noted in this section
is that the existence of independent school systems in this state is causing

considerable confusion. Thus, in Otwell v. West 16 - a father brought action
to enjoin school officials from transferring his minor son from a county
school to a city school and from preventing the child from riding the

county school bus. Although residing in the city the plaintiff lived nearer

154. The compulsory nature of the convict's services was relied upon by the court to
hold that he was not a "fellow servant" with other workers on the job.

155. 110 Ga. App. 258, 138 S.E.2d 392 (1964).
156. GA. CODE ANN. §56-2437 (1960 Rev.).
157. The court drew a distinction between the board of education and the county school

district, stating that the latter did constitute a political subdivision under the liability
insurance statute.

158. In an opinion concurring in the result--on the point that the plaintiff was barred
from recovery by his own negligence-Judge Pannell disagreed with the reasons
given by the majority for its holding. He argued first, that a county board of educa-
tion was a political subdivision and could be thus sued; and secondly, that the 1949
liability insurance statute, noted above, provided a method of satisfying a judgment
against the county board which then could be sued tinder the provisions of the
1955 statute. 110 Ga. App. at 260, 138 S.E.2d at 894.

159. 110 Ga. App. 468, 138 S.E.2d 921 (1964). This was an action for injuries sustained
when the truck driven by the plaintiff was struck by a school bus.

160. The rule had been previously announced by the Supreme Court in Cotton States Mut.
Ins. Co. v. Keefe, 215 Ga. 830, 113 S.E.2d 774 (1960), and followed by the Court of
Appeals in Cotton States Mut. Ins. Co. v. Dozier, 101 Ga. App. 573, 114 S.E.2d 453
(1960).

161. The court defined this type of policy provision as a "death warrant" to the right of
action. 110 Ga. App. at 469, 138 S.E.2d at 922.

162. 220 Ga. 95, 137 S.E.2d 291 (1964).
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the county school than the city school;1'30 therefore in issue by analogy was
the statute providing for the attendance of a resident of one county at a
more accessible school located in another county.' 6 4 Rejecting the plaintiff's
petition,1 65 the court said that this statute had never been applied to a
county and an independent school system and held that it applies only to
counties and arrangements between them.'0 6 Secondly, the court held that
the plaintiff had failed to exhaust his administrative remedies, either by ap-
pealing the school officials' decision to the State Board of Education or by
utilizing the method of certiorari, so as to be eligible to invoke the aid of
equity.

The second case, Thornberg v. Richmond County Bd. of Educ.,6 7 pre-
sented the independent school district problem in an entirely different con-
text. As the case developed,' 6s the point in question was whether an ad-
mitted employee of an independent school district was thereby a county
employee within the purview of the workmen's compensation statute. 169

Shoving the employee from one side to the other, the hearing director
and full board answered the question in the affirmative, only to be re-
versed by the superior court and Court of Appeals. The reasoning of the
Court of Appeals for its decision was that the independent school district
"is a separate County authority and political subdivision of the state and

163. The plaintiff alleged that the houses on the opposite side of the street were located
in the county and that the county school bus transported the children there to the
county school.

164. GA. CODE ANN. §32-938 (1952 Rev.).
In special cases to meet the demand of convenience, children residing in one county
may by express permission of the county board of education attend the common
school of another county, and when a common school is located near a county
line, children from an adjoining county shall be permitted to attend the school:
Provided, such children reside near such schools or said school is more accessible
to the residence of such children than any public school in the county of their
residence....

165. The court affirmed the trial court in sustaining the defendants' motion to dismiss
and their general demurrer to the petition.

166. Further, said the court, even if the plaintiff was within the terms of the statute, he
had failed to avail himself of its remedies.

167. 110 Ga. App. 676, 139 S.E.2d 454 (1964).
168. The employee had originally filed a claim for workmen's compensation against both

the district and the county. The district filed a motion to dismiss on the ground
that it was not subject to the workmen's compensation statute because it could not
use school funds raised by taxation to pay premiums for workmen's compensation in-
surance. The hearing director did not pass on this question, deciding the case
instead on the point discussed in the text, and the full board simply adopted his
holding. No exception to the failure to pass on this question was taken by the
claimant, thus the Court of Appeals could only say that "no question is presented
here as to whether or not the County Board of Education of Richmond County
[the independent school district] is subject to the provisions of the workmen's com-
pensation act." Id. at 678, 139 S.E.2d at 456. Thus a decision on this question is yet
to come. For background on the troublesome question of using educational funds to
provide workmen's compensation for school personnel, see Feild & Sanchez, Work-
men's Compensation, 16 MIERCER L. REv. 253, 254-56 (1964).

169. GA. CODE ANN. tit. 114 (1956 Rev.).
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not a political subdivision or agency of the county in which the school
district is located."'170

7. ELECTIONS

The effects of the United States Supreme Court's historic decisions in the
state legislative reapportionment cases' 7 ' began winding their way down to
the local government level in Georgia during the survey period. Although
neither of the reported opinions to be noted in this section specifically
mentioned those federal decisions, reapportionment overtones were clearly
lurking in the wings.' 72

170. 110 Ga. App. at 678, 139 S.E.2d at 456.
171. See Baker v. Carr, 369 U.S. 186 (1962), and its aftermath as represented by Reynolds

v. Sims, 377 U. S. 533 (1964).
172. Generally, both court decision and academic comment are already flowing freely in

respect to apportionment requirements at the local government level. See, e.g., Wein-
stein, The Effect of the Federal Reapportionment Decisions on Counties and Other
Forms of Municipal Government, 65 COLUM. L. REV. 21 (1965) , where the writer dis-
cusses, inter alia, Browner v. Bronkema, No. 1835, Cir. Ct. Kent County, Mich., Sept.
11, 1964, an action initiated immediately following the Reynolds decision and chal-
lenging the constitutionality of the Board of Supervisors of Kent County, Michigan.
There the Michigan court, summarizes the writer, rejected "the position that there
is a fundamental difference between state and municipal legislative bodies for pur-
poses of equal protection of the laws," and "held Michigan's system unconstitutional
as applied in Kent County." Weinstein, supra at 27. The court reached this con-
clusion, he explains, on the reasoning that "the State may exercise its legislative
powers only in a legislative body apportioned on a population basis and if it dele-
gates a part of these powers, it must do so to a legislative body apportioned to the
same 'basic constitutional standard.' " Ibid. Weinstein also discusses Bianchi v. Grif-
fing, 217 F. Supp. 166 (E. D. N. Y. 1963), challenging apportionment of the board
of supervisors of Suffolk County, New York, where the federal district court held
the allegations to present a justiciable constitutional cause of action.

His study leads Weinstein to conclude that "equal protection of the laws at the
municipal level is no less important than it is at state and national levels. There is
substantial reason for concluding that local general purpose governments must now
comply with federal standards for representation proportionate to population." Wein-
tein, supra at 49. Further, he sees "a number of techniques available for equalizing
voting power while maintaining the present structure of local government. Among
them are elections at large, an increase in the number of representatives from the
district with the largest populations, weighted voting, and reapportionment based
upon some neighborhood or ward system" Weinstein, supra, at 40.

In a decision by the Wisconsin Supreme Court, since the writing of the Weinstein
article, a state statute prescribing the composition of county boards of supervisors
based upon the number of political units in the counties was held unconstitutional,
on the reasoning that "county boards possessing the types of legislative power which
they do must be considered a unrit of government which should be equally representa-
tive of the people of the county." State v. Sylvester, 26 Wis. 2d 43, 132 N.W.2d 249,
255 (1965).

Similarly at the municipal level, in Ellis v. Mayor & Council of Baltimore, 243 F.
Supp. 945 (D. Md. 1964), where the city charter apportioned voting districts on
the basis of registered voters rather than population, it was held that the districts
composing the City of Baltimore were disproportionate in population and violative
of the 14th amendment.

Finally, in Reed v. Mann, 237 F. Supp. 22 (N.D. Ga. 1964), the federal district
court dismissed a suit challenging as violative of the equal protection and due pro-
cess guarantees of the United States Constitution a Georgia statute, GA. LAws, 1956,
p. 3237, providing for election on the basis of county-wide vote of one county com-
missioner residing in each of four commission districts of DeKalb County, Georgia.
Conceding standing and justiciability, the court thought that "the residence require-
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In Jowers v. Griffin1 7 3 a voter and resident of one of the commission dis-
tricts brought action against the county democratic executive committee
challenging as unconstitutional a state statute174 providing for the county at
large election of one commissioner from each of the three commission dis-
tricts in the county.175 The plaintiff's petition also sought to enjoin the
executive committee from certifying X (who received a majority of the votes
in the county at large) as the party nominee for this position, and to man-
damus it to certify Y (who received a majority of district votes) .176 The
Supreme Court held against the plaintiff on two specified grounds: First,
that the executive committee was under no duty to certify Y, the plaintiff's
petition conceding that the only election held was conducted under the
1960 statute and that under that statute X was elected; and second, that
X was a necessary and indispensable party to the action. Thus, the general
demurrer to the petition was sustained.

In the second and slightly later case dealing with the same county posi-
tion, Griffin v. Grantham, 77 the plaintiff sought to enjoin the county or-
dinary from placing X's name on the general election ballot, from permitting
electors residing outside the commission district from voting for the com-
missioner of that district, or asked in the alternative that the ordinary be
required to separately count the county votes and the district votes for the
position. Again, the Supreme Court summarily disposed of the action by
noting that since the decision of the superior court in the case 178 the general
election had been held and that in this election X had received a majority
of the votes cast both in the commission district and in the county at large.
"Thus since all that was sought to be enjoined has been done, the case has
become moot and the writ of error must be dismissed."1 79

One wonders how long the court will be able to escape from deciding the
crucial constitutional questions now surging beneath representation at the
level of local government in Georgia.

ment in effect diffused the representation over the county while giving each elector
of the county by virtue of county at large elections a voice in the election process."
237 F. Stipp. at 24. To the contention that in a neighboring county commissioners
were elected on a district basis, the court replied that "we can take judicial notice of
he fact that there are many forms of county and municipal governments in use in
Georgia but each of these local governments is a geographical unit unto itself, and
it is to the residents of the particular unit that the one-man one-vote rule is to be
applied. Here, all in the unit are treated equally." Ibid.

173. 220 Ga. 242, 138 S.E.2d 370 (1964).
174. GA. LAWS, 1960, p. 2147. The only information on specific contentions of uncon-

stitutionality provided in the opinion is the court's statement that the statute was
alleged to be unconstitutional "for various reasons." 220 Ga. at 243, 138 S.E.2d at 371.

175. The plaintiff alleged that until the 1960 statute one commissioner was selected from
each district by only the voters of that district.

176. The plaintiff alleged that he voted for Y and his vote would thus be voided tinder
the 1960 statute.

177. 220 Ga. 474, 139 S.E.2d 398 (1964).
178. The superior court had sustained a motion to quash process and service.
179. 220 Ga. at 475, 139 S.E.2d at 399.
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II. LEGISLATION

A. HOME RULE

After the Supreme Court of Georgia, in 1953, sounded the death knell i80

for what had been known as the home rule act of 1951,181 the state con-
stitution was amended-apparently in an effort to authorize the General
Assembly to do what it had attempted in that ill-fated statute.182 Although

this constitutional provision of authorization was approved by the voters of

the state in 1954, eleven years were to pass before the General Assembly
would make a bona fide effort to implement it.183 Finally, during the 1965

regular session, this effort came, 84 culminating in a statute designated
"The Municipal Home Rule Act of 1965."185

Because of this checkered career of home rule in Georgia, one would be
both presumptuous and indeed reckless to attempt to predict its immediate

future under the provisions of this newly enacted statute. Thus, all that will

be attempted here is a mere capsule of some of its most important prescrip-

tions.
The heart of the new home rule statute is composed of two primary au-

thorizations. First, the municipal governing authority is authorized, free of

local statute control by the General Assembly, to adopt "clearly reason-

180. Phillips v. City of Atlanta, 210 Ga. 72, 77 S.E.2d 723 (1953).
181. See GA. CODE ANN. ch. 69-10 (1957 Rev.) .
182. GA. CONST. art. XV, §1, para. 1 (1945), GA. CODE ANN. §2-8301 (Supp. 1963):

The General Assembly is authorized to provide by law for the self-government
of municipalities and to that end is hereby expressly given the authority to dele-
gate its powers so that matters pertaining to municipalities upon which, prior to
the ratification of this amendment, it was necessary for the General Assembly to
act, may be dealt with without the necessity of action by the General Assembly.
Any powers granted as provided herein shall be exercised subject only to statutes
of general application pertaining to municipalities.

183. Piece-meal statutes had previously been enacted on occasion, apparently in reliance
upon this constitutional authorization. See, e.g., GA. LAWS, 1962, p. 140; GA. LAWS,
1962, p. 119.

184. The effort itself was in the nature of a rebound reaction. A system of home rule for
both municipalities and counties had been set forth in the proposed but ill-fated
constitution of 1964. Upon its failure the legislature reverted to action tinder the
1954 authorization provision, limited to municipalities.

185. GA. LAWS, 1965, p. 298. Thus provided, it might be said that Georgia is now a "legis-
lative home rule" state.

By way of a generalization, the state constitutions have been differentiated as pro-
viding 'constitutional' home rule under self-executing provisions, and 'legislative'
home rule tinder the non-self-executing provisions.

RHYNE, MlUNICIPAL LAW 19 (1957).
Again:

These constitutional amendments fall into two general classes: First those which
grant to municipalities the privilege of framing their own charters and also provide
in detail the machinery by which the privilege shall be carried out; and second,
those which do not set forth the detailed machinery, but provide that the state
Legislatures shall, by legislation, provide for the framing, adopting, and amending
of their charters by local governments.

STASON &- KAUPER, MUNICIPAL CORPORATIONS 42-43 (3d ed. 1959).
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able"' 8 6 measures relating to the "property, affairs and local government"'187

of the municipality, if general statutes have made no provision for the mat-
ter and if the measure is not inconsistent with the constitution or municipal
charter. Second, authorization is granted for the amendment of municipal
charters without the necessity of action by the General Assembly,188 this
amendment to be effected by either of two procedures: first, by ordinance
of the governing authority, 8 9 after notice has been published in a specified
manner; 190 and second, by petition' 91 to the governing authority, initiated
by a percentage of the population 92 and approved in a special election by
a majority of the registered voters of the municipality voting.193 Amendment
by either method does not become effective until a copy of the amendment,
the notice, and affidavit of the newspaper representative is filed with the
Secretary of State and the clerk of the superior court. 194

More specific than any of the authorizations noted thus far, the home
rule statute also empowers the municipal governing authority to fix the
compensation of municipal employees and to provide for their coverage by
insurance, retirement, and workmen's compensation benefits.' 95

Consideration of other provisions of the statute, however, clearly indicates
the legislature's intent not to constitute the municipality an independent en-
tity in Georgia. Aside from the limitations already mentioned, the statute
specifically directs that incorporation, dissolution, merger, consolidation, and
change of boundaries of municipalities must all be accomplished by action
of the General Assembly. 96 Other subjects expressly excluded from exclu-
sive municipal control include composition, compensation, term of office,
and the like, of members of the governing authority; definition and punish-
ment of crimes; taxation; eminent domain; businesses regulated by the

186. GA. LAWS, 1965, pp. 298, 299. The prediction is not difficult that this language will
constitute an invitation to litigation.

187. Ibid.
188. But only if the matter has not been provided for by general statute. GA. LAWS, 1965,

pp. 298, 300, 302.
189. This ordi ance is to be adopted at two regular consecutive meetings of the authority

not less than seven nor more than sixty days apart. GA. LAWS, 1965, pp. 298, 300.
190. By the official organ or newspaper once a week for three weeks within a period of

sixty days immediately preceding final adoption. GA. LAWs, 1965, pp. 298, 300.
191. The petition must state the exact language of the proposed amendment or repeal.

GA. LAWS, 1965, pp. 298, 301.
192. Ranging from 25% of the electors in a municipality of 5,000 or less to 15% of the

electors in a municipality of more than 100,000. GA. LAWs, 1965, pp. 298, 301.
193. The governing authority passes on the validity of the petition and, if it is deemed

valid, calls the election. If not, it must publish the reasons for the invalidity of the
petition. GA. LAws. 1965, pp. 298, 301, 302.

194. The Secretary of State is to provide for the annual publication and distribution of
these charter amendments. GA. LAWS, 1965, pp. 298, 304.

195. GA. LAWS, 1965, pp. 298, 303-04.
196. Either by local statute or such method as may be provided by general statute. GA.

LAWS, 1965, pp. 298, 299.
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Public Service Commission; non-municipal courts; and independent school
systems.' 97

Students of local government in 'Georgia can with justifiable anticipation
look forward to a period of municipal adjustment to this statute and its
construction by the Georgia courts.

B. GOVERNMENTAL OPERATIONS

Under this nebulous heading will be noted two measures effected during
the survey period going to the method of operations by which the business
of governing is to be carried on by local government in Georgia. First, and
receiving considerable public acclaim during the legislative session, was the
statute referred to as the "open meetings act."' 98 This statute requires that
all meetings of municipal and county governing authorities be public and
that the violation of this requirement constitutes a misdemeanor. The
statute does allow for executive sessions before or after the public meetings,
but requires a recorded vote of any balloting.199

The other measure, an amendment to the constitution, 20 0 authorizes and
directs the General Assembly to take steps by legislation to insure con-
tinuity of local government operations during periods of emergency resulting
from enemy attack.201 Specifically to be provided for is the temporary suc-
cession to offices in the executive, judicial and legislative branches of the
government should the incumbents be unavailable during the emergency.202

C. LICENSING AND TAXING

The survey period saw ratification of an amendment to the constitution,
proposed by the General Assembly in 1964,203 empowering the legislature to
authorize county governing authorities to engage in licensing and taxing
activities in respect to businesses located outside municipal territorial
limits. 204 These activities included assessing and collecting "license fees
and taxes" from the businesses, licensing and regulating taxicabs, classifying
businesses for different fees and taxes, and prescribing appropriate rules and
iegulations.

205

197. See GA. LAWS, 1965, pp. 298, 302-03.
198. GA. LAWS, 1965, p. 118.
199. The statute also applies to boards of public instruction and all other boards and the

like which receive or expend public funds, except grand juries. Ibid.
200. This amendment was proposed by the 1963 General Assembly and ratified in 1964.
201. GA. LAWS, 1963, p. 703. The provision is also directed at the operations of state

government.
202. This amendment now constitutes article III, section 7, paragraph 26 of the Constitu-

tion.
203. GA. LAWS, 1964, p. 1022.
204. Excepted from the provision are businesses subject to regulation by the State Public

Service Commission. GA. LAws, 1964, pp. 1022, 1023.
205. This amendment now constitutes a part of article VII, section 4, paragraph 1 of the

Constitution.
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The "Revenue Tax Act to Legalize and Control Alcoholic Beverages
and Liquors," 206 previously dealt with in the section on court decisions,2 07

was also subjected to amendment. 208 Re-enacting the section of that statute
prohibiting the State Revenue Commissioner from issuing liquor licenses
until the applicant secures a license from the municipality or, if outside the
municipality, the county in which the business is to be conducted, 209 the
amendment places a limitation of $5,000 on the amount of the license to be
charged by a municipality or county to manufacturers or retailers. 210

The amendment further qualifies the section of the statute directing that
all license fees shall be payable annually in advance,211 to authorize mu-
nicipalities and counties to levy an additional "excise tax"2 12 on the sale
of alcoholic beverages and to provide the time at which these taxes are to
paid.213

D. OFFICERS AND EMPLOYEES

Emphasizing the previous discussion of the modem trend toward protect-
ing the status of municipal employees 214 was the statute enacted during the
survey period affording municipalities an opportunity to provide retirement
benefits for their workers.215 This statute creates a "public corporation"
designated "The Board of Trustees of the Join Municipal Employees Re-
tirement System," a seven-member board empowered, inter alia, to contract
with municipalities for the purpose of furnishing services and facilities
through which the member municipalities can provide retirement benefits
to their employees. 21 6 The statute further authorizes each municipality to
establish a retirement plan for its employees by ordinance and to imple-
ment this plan by contracting with the board. In the formulation of its
plan, the municipality is empowered to classify employees, to provide for
death benefits, and to pay the total or a portion of the contributions to the

206. GA. CODE ANN. ch. 58-10 (Supp. 1963).
207. See p. 128, supra.
208. GA. LAWS, 1965, p. 451.
209. GA. CODE ANN. §58-1031 (Supp. 1963).
210. GA. LAWS, 1965, pp. 451, 452. This amendment thus repeals GA. CODE ANN. §58-1032

(Supp. 1963), to the effect that there is to be no such maximum limit.
211. GA. CODE ANN. §58-1038 (Supp. 1963).
212. GA. LAWs, 1965, pp. 451, 453.
213. The amount of this tax must not exceed "$.80 per wine gallon on spirituous liquors,

excluding fortified wine." Ibid.
214. See p. 135, supra.
215. GA. LAWS, 1965, p. 421. The express motive behind the statute was said to be in"attracting and holding better qualified personnel in municipal service and in pro-

viding greater personal security to local government employees in their old age."
216. Six of the initial appointments of members to the board are made by the Governor,

and upon the expiration of their staggered terms their successors will be elected by
the member municipalities. GA. LAws, 1965, pp. 421, 424-25.
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retirement fund on behalf of its employees. 217 Finally, the plan must pro-
vide for the return of the employee's contributions should he die or leave
municipal service prior to retirement.21 8 In providing services and facilities
to municipalities and in administering the retirement fund created by the
payment of contributions, the board is authorized to deal with banks, trust
companies, and insurance companies for investment purposes and the like.
Annually, the board must file with each member municipality a written re-
port on transactions affecting the municipality's account to which the mu-
nicipality may file written objections. 219

The other statute to be mentioned in this section runs in an entirely
different vein, but it too relates back to a point previously discussed-the
distinction in the two roles played by one who serves as both the tax com-
missioner of the county and as tag agent for the State Revenue Commis-
sioner.2 20 The effort behind this statute was apparenty a first step directed
toward obliterating this distinction.22 1 It provides that when directed to do
so by law the tax collector or commissioner cannot refuse the designation
of tag agent for the Revenue Commissioner, and that the duties thus de-
volving upon the agent shall become a part of the official duties of his
office. 222

E. SCHOOLS

Here three measures are to be noted pertaining to schools-two rather
incidental statutes and a constitutional amendment aimed at a long-festering
problem. By amendment,2 23 the 'General Assembly changed the statute pro-
viding qualifications of members of county boards of education, 224 so that
now "a county may provide by local law that two or more members of the
board of education may be selected from the same militia district. '225 The
language of this amendment could result in interpretation problems. Does
it mean that the county may make this provision by ordinance or resolu-
tion? If so, why is the term "local law" used? Or does the amendment mean

217. Not more than fifty per cent of the contribution can be deducted from the salaries
of employees, and the municipality's payments are expressly declared not to constitute
a debt. GA. LAWS, 1965, pp. 421, 427-28.

218. The board is authorized to provide for covered employees who transfer from one
member municipality to another.

219. The statute expressly provides that it does not affect existing or future retirement
or pension systems established by local statutes for individual municipalities. GA.
LAWS, 1965, pp. 421, 433.

220. See pp. 144-45, supra.
221. GA. LAWS, 1965, p. 5.
222. The statute amends GA. CODE ANN. §68-244 (1957 Rev.).
223. GA. LAWS, 1965, p. 124.
224. GA. CODE §32-903 (1933) . Prior to the amendment this statute specifically prohibited

the selection of more than one member of the board from the same militia district.
225. GA. LAWS, 1965, pp. 124, 125.
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that the General Assembly is to make this provision by local statute? If so,
why is it specifically provided that the county may do so?

The other amendment is to the statute directing the State Department
of Audits and Accounts to audit the books of all schools receiving state
aid.226 Under the amendment local boards of education are now authorized
to have their own audits made of the books, records, and accounts of the
public school systems under their jurisdiction and to expend educational
funds for this purpose.227

The amendment to the constitution, proposed by the 1964 General As-
sembly228 and approved by the voters of the state, attempts, at least in part,
to answer the previously discussed question whether educational funds may
be expended to provide workmen's compensation insurance for school per-
sonnel.229 Going to the root of the problem, this amendment specifically au-
thorizes county boards of education to do so.

F. FUTURE IMPROVEMENT

During the survey period a statute and a constitutional amendment be-
came effective, both aimed at improving the future of local government in
Georgia. The statute, a resolution enacted by both houses of the General
Assembly, 23 ° expressed the legislature's view of the need for assistance in
charting a course for the development of local government, especially in the
fiscal, budgetary, and financial subject areas.231 Thus, it created a "Local
Government and Revenue Study Committee," a twelve-member body232 with
the assignment of studying the general functions of each level of local
government, their relationship to each other and to the state, the allocation
between them of existing sources of revenue, local government fiscal pro-
cedures, and taxation. This committee is directed to report its findings and
recommendations by December 1, 1965, the date of its abolition.23 3

The amendment to the constitution, a proposal of the 1963 General As-
sembly now ratified, is directed to the possible merger, consolidation, and
division of counties in the state.2 34 The old version of the constitution had
authorized the General Assembly to effect these county changes only with
the concurrence of two-thirds of the qualified voters of the affected counties

226. GA. CODE §40-1812 (1933).
227. GA. LAWS, 1965, p. 668.
228. GA. LAWS, 1964, p. 1011.
229. See supra n. 168.
230. GA. LAWS, 1965, p. 358.
231. The resolution cites the increasing responsibilities of local governments and the

transition of the state's economy from one predominantly agricultural to one of
business and industry.

232. Appointments are to be made by the Speaker of the House of Representatives, the
President of the Senate, and the Governor.

233. These recommendations can be for additional study of the subject.
234. GA. LAWS, 1963, p. 667.
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voting in a special election. 235 The amendment lowers the concurrence re-
quirement to a majority of the qualified voters voting on the question. The
amendment goes further to detail the procedure by which the question of
merger, consolidation, or division can be raised and brought to election.
Thus, upon petition to the county ordinary of twenty per cent of the
qualified voters of the county, asking that one of these steps be taken, the
ordinary is to send a certified copy of this petition to the ordinaries of the
other counties it would affect. These ordinaries then are to publish this
petition in their counties for a period of six consecutive weeks, 236 and if
within two years twenty per cent of the qualified voters of their counties
file a petition of approval, all ordinaries of the affected counties are to
notify the Governor who then is to call an election on the question in
each county. 23 7 If the elections favor the proposed merger, consolidation, or
division,23s the next session of the 'General Assembly is to change the county
site, provide the effective date of the change, and provide for the election of
county officials if required.23 9

G. DEVELOPAENT

Under this broad heading will be mentioned three statutes having little
in common. First, "public corporations"--defined to include any political
subdivision of the state-are now authorized to apply for the privilege of
establishing, operating, and maintaining a "foreign-trade zone" under federal
law, and if the application is granted, to carry it out.240

The second statute241 amends the Hospital Authorities Law242 in two
respects: first, projects of authorities may be located without the area of the
sponsor's operation, if within the area of service and within twelve miles
of the hospital location or of the sponsoring county or municipality;243 and
second, residence requirements of members of hospital authorities are
changed so that when municipalities or counties join in activation of an
authority with two or more participating units, the members need not be
residents of the participating units if they are selected from within the area

235. See GA. CONST. art. XI, §1, paras. 4, 5 (1945), GA. CODE ANN. §§2-7804,-7805 (1948
Rev.) .

236. The publication is not to show the names of the petitioners. GA. LAWS, 1963, pp.
667,668.

237. This election is to be held not later than sixty days nor sooner than thirty days after
the filing of the last petition. Ibid.

238. For the election to be valid fifty-one per cent of the registered voters of the portion
or portions of the counties affected must have voted in it. GA. LAWS, 1963, pp. 667,
668-69.

239. The change must take effect within two years after the election. GA. LAWS, 1963, pp.
667, 668.

240. GA. LAWS, 1965, p. 40.
241. GA. LAws, 1965, p. 347.
242. GA. CODE ANN. ch. 88-18 (Supp. 1964).
243. The statute amended is GA. CODE ANN. §88-1803 (Supp. 1964).
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of service and within twelve miles of the hospital location or of the sponsoring
county or municipality.244

Finally, the statute authorizing the creation of local planning commis-
sions245 was amended 246 so that municipalities or counties which have cre-
ated joint planning commissions may also continue or create their own local
planning commissions and may specify the powers to be exercised by each. 247

The amendment 248 further provides that powers granted to planning com-
missions by this statute are cumulative and in addition to other powers of
the commissions. 249

244. The statute amended is GA. CODE ANN. §88-1804 (Supp. 1964).
245. See GA. CODE ANN. ch. 69-12 (1957 Rev.).
246. GA. LAWS, 1965, p. 536.
247. The statute amended is GA. CODE ANN. §69-1201 (Supp. 1963).
248. GA. LAWS, 1965, pp. 536, 539.
249. The statute amended is GA. CODE ANN. §69-1229 (Supp. 1963).


