
EQUITY

By COURTNEY WILDER STANTON*

The decisions in equity published during the period of this survey suggest
little that can be classified as new. Since the case situations presented little
occasion for the consideration of new principles, the bulk of the decisions
were principally concerned with the application of established equity prin-
ciples to varying fact situations; nevertheless, some of the opinions contain
excellent restatements of certain principles and doctrines of chancery. One
case suggested a possible variance between Georgia's codified equity and the
decisional application of these statutory rules. This possibility is discussed
under the appropriate sub-heading. Several traditional heads of equity juris-
diction are covered in other survey articles, e.g., trusts, guardian and ward,
servitudes, and no effort has been made to duplicate these treatments herein.

SPECIFIC PERFORMANCE OF CONTRACTS

An oral contract to devise and will property forned the subject matter for
a decree of specific performance in the case of Ray v. Sears.' The resulting
decision is of foremost importance in the field of Georgia equity. Two ques-
tions of significant interest were raised. The first concerned the degree of
proof necessary to establish a binding obligation susceptible to specific en-
forcement. The court reaffirmed its prior holding to the effect that some-
thing in excess of a simple preponderance of evidence is required to establish
a parole contract to the satisfaction of equity.2 The Georgia rule is that
in such a situation the contract must be established beyond a reasonable
doubt, and, in such cases, the term "beyond a reasonable doubt" is the same
as that prevailing in the evidence considerations of the criminal law.3

The second question in Ray v. Sears4 dealt specifically with the issue of
the proof of a tender of consideration by the complaining party as a pre-
requisite to equity's granting of the specific remedy. The underlying ques-

*Third year student, Walter F. George School of Law, Mercer University. B.S., United States
Naval Academy, 1959.

1. 220 Ga. 521, 140 S.E.2d 194 (1965).
2. Id. See also Hudson v. Hampton, 220 Ga. 165, 137 S.E.2d 644 (1964).
3. Ray v. Sears, supra n. 1. A parole contract upon which specific performance is sought

"should be made out so clearly, strongly and satisfactorily, as to leave no reasonable
doubt as to the agreement. . . . Proving the alleged contract by a preponderance of
the evidence is not sufficient to satisfy the rigid test. It must be proved beyond a
reasonable doubt, a burden quite as onerous as that imposed in criminal cases." Hudson
v. Hampton, supra n. 2 at 165, 137 S.E.2d at 646. See also Lance v. Crane, 214 Ga. 284,
104 S.E.2d 439 (1958) ; Vaughan v. Vaughan, 212 Ga. 485, 93 S.E.2d 743 (1956) ; Sal-
mon v. McCrary, 197 Ga. 281, 29 S.E.2d 58 (1944).

4. Supra n. 1.
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tion concerning the necessity of a tender and certain aspects surrounding the
satisfaction of the requirement were considered by the Supreme Court of
Georgia in the case of McLoon v. McLoon.5 The two decisions fit together
nicely, and, as logically dictated, they will be considered together. The
general rule of classifical equity which prevails in the majority of jurisdic-
tions is that where a suit is for specific performance, no tender of perform-
ance by the complaining party is required in order to qualify the suit for
the application of the specific remedy.6 This is so because a court of equity
can adjust the equities between the parties by the terms of the decree.7 The
rule in Georgia is different from this general chancery doctrine, the dif-
ference being based on the special maxim established in Section 37-104 of
the GEORGIA CODE (1933) :

He who would have equity must do equity, and give effect to all
equitable rights in the other party respecting the subject matter of
the suit.

A promisor seeking specific performance of a contract must do equity by
first tendering the consideration due the promisee under the contract.8 A
general allegation of readiness and willingness to perform is not sufficient.9

A conditional tender will not suffice.' 0 An absolute and unconditional ten-
der of the consideration is required;" however, where the promisor-de-
fendant has by declaration or conduct proclaimed that if a tender
should be made it would be refused, a tender by the plaintiff be-
fore suit will not be required.' 2  Equity will not require a useless

5. 220 Ga. 18, 136 S.E.2d 740 (1964) .
6. McCLINTOCK, EQUITY 207 (2d ed. 1948). See also 49 Am. JUR. Specific Performance

§161 (1943), 81 C.J.S. Specific Performance §131 (1953).
7. Ibid. See also Lee v. Electric Typographic Co., 68 Fed. 519 (S.D. N.Y. 1895).
8. Shepard v. Gettys, 206 Ga. 392, 57 S.E.2d 272 (1950), noted 2 MERCER L. REV. 69

(1950). "Code, §37-104 would require the petitioner to do equity by tendering the
amount admittedly due in order to obtain the relief sought, the petitioner offering to
do equity by paying the full amount of the purchase price." Id. at 394, 57 S.E.2d at
274-75. See also Washington Mfg. Co. v. Wickersham, 201 Ga. 635, 40 S.E.2d 206 (1946);
Robert v. Mayer, 191 Ga. 588, 13 S.E.2d 382 (1941).

9. Williams v. Shuman. 141 Ga. 114, 80 S.E. 625 (1913). A similar rule is followed in
Indiana. Atkins v. Kattman, 50 Ind. App. 233, 97 N.E. 174 (1912). On the other
hand, the general rule of chancery is followed in Georgia's neighboring states. Cay
v. Ferrell, 239 Ala. 297, 195 So. 224 (1940); Orlando Realty Board Bldg. Corp. v.
Hilpert, 93 Fla. 954, 113 So. 100 (1927) ; Hatcher v. Hatcher, 16 S.C. Eq. 311 (1870).

10. McLoon v. McLoon, supra n. 5; Smith v. Bank of Acworth, 218 Ga. 643, 129 S.E.2d
857 (1963); Cummings v. Johnson, 218 Ga. 559, 129 S.E.2d 762 (1963); Morgan v.
Mitchell, 209 Ga. 348, 72 S.E.2d 310 (1952) ; Jolly v. Jones, 201 Ga. 532, 40 S.E.2d 558
(1946).

11. McLoon v. McLoon, supra n. 5; Cummings v. Johnson, supra n. 10; Morgan v.
Mitchell, supra n. 10; Heath v. Miller, 205 Ga. 699, 54 S.E.2d 432 (1949) ; Jolly v.
Jones, supra n. 10.

12. McLoon v. McLoon, supra n. 5; Miller v. Watson, 139 Ga. 29, 76 S.E. 585 (1912).
"[W]here the vendor, by his declaration or conduct, proclaims, that if a tender should
be made, its acceptance would be refused, tender by the vendee before suit is un-
necessary. Equity will not require a useless formality." Miller v. Watson, supra at 32,
76 S.E. at 586. McLoon dealt with an option to purchase real property. The plain-
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formality. 13

A party seeking specific performance of an oral contract must allege and

show a substantial compliance with the terms and conditions of the con-
tract.14 The person seeking specific performance of such a contract must
show, in addition to the contract, a substantial compliance with his part
of the agreement. 15 This requirement appears to be closely akin to the re-

quirement for an unconditional tender which was at issue in McLoon. The

latter is applicable where the contract calls for a concurrent or nearly con-
current exchange of performances; the former is applicable where the com-
plaint alleges that an oral contract has bcome unilateral as a result of the

complaintant's intervening performance. 16 The degree of proof necessary to
establish this substantial compliance was, prior to Ray v. Sears, a matter

subject to conflicting decisional treatment. There was a line of cases which
held, or by implication suggested, that performance under an oral contract

must be proved beyond a reasonable doubt.' 7 These cases were considered by
the Supreme Court in Ray v. Sears; this decisional authority was re-

jected and is no longer the law.' 8 The conflicting line of decisions"9 was
approved:

[T]he cases purporting to hold that one must show performance of
the terms of the contract beyond a reasonable doubt are in con-
flict with cases holding that ... compliance with its terms ... need
only be shown by a preponderance of evidence. . . . We follow this
latter rule, both because it is sound and is supported by the oldest
authority.

20

tiff's tender of the required purchase price was accompanied by a warranty deed to be
executed by the defendant. This made the tender conditional and would have normally
excluded specific performance; however, the defendant had previously declared that
"there weren't enough law in the State of Georgia to make him accept that offer."
McLoon v. McLoon, supra at 21, 136 S.E.2d at 742. There was. The plaintiff prevailed,
the defendant's declaration constituting a waiver of the necessity for a unconditional
tender.

13. McLoon v. McLoon, supra n. 5; Miller v. Watson, supra n. 12.
14. Ray v. Sears, supra n. 1.
15. Hudson v. Hampton, supra n. 2, at 165-66, 137 S.E.2d at 646 (1964). See also Lester

v. Copeland, 219 Ga. 195, 132 S.E.2d 190 (1963); Rodgers v. Street, 215 Ga. 643, 112
S.E.2d 598 (1960) ; Fambrough v. Fambrough, 210 Ga. 87, 78 S.E.2d 14 (1953) ; Mann
v. Moseley, 208 Ga. 420, 67 S.E.2d 128 (1951).

16. As previously noted, Ray v. Sears, supra n. 1, dealt with an oral contract to devise and
will property. The plaintiff was the niece of the promisee. The promisee had con-
ditioned his obligation upon his niece's moving into his home and generally caring
for her uncle during his declining years. The plaintiff alleged that she had substantially
complied with the contractual obligations on her part from the time the agreement
was concluded (1945) until the date of her uncle's death (1963).

17. Patrick v. Holliday, 200 Ga. 259, 36 S.E.2d 769 (1946); Haynes v. Ellis, 199 Ga. 702,
35 S.E.2d 151 (1945) ; McCrary v. Salmon, 192 Ga. 313, 15 S.E.2d 442 (1941) ; Epperson
v. Stancill, 180 Ga. 857, 181 S.E. 170 (1935); Sherling v. Continental Trust Co., 175
Ga. 672, 165 S.E. 560 (1932).

18. Ray v. Sears, supra n. 1, at 525, 140 S.E.2d at 197.
19. Vaughan v. Vaughan, supra n. 3; Barnes v. Bell, 206 Ga. 660, 58 S.E.2d 400 (1950);

Mickle v. Moore, 193 Ga. 150, 17 S.E.2d 728 (1941) ; Tidwell v. Garrick, 149 Ga. 290,
99 S.E. 872 (1919) ; Poullain v. Poullain, 76 Ga. 420, 4 S.E. 92 (1886).

20. Ray v. Sears, supra n. 1, at 525, 140 S.E.2d at 197.
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A rough spot in 'Georgia equity was called into issue by McLoon v. Mc-
Loon;21 however, the treatment of the questionable area did not effect the
much-to-be-desired clarification. Since the remedy of specific performance is
not available as a matter of absolute right,22 it will not be granted unless
strictly equitable and just.23 Basically, a decree of specific performance lies
entirely within the discretion of the court.24 Specific performance may be re-
fused where the consideration given by the complaining party in order
to secure the defendant's obligation is inadequate, 25 and this is true even
though the inadequacy is insufficient to justify a rescission of the contract.2 6

Section 37-805 of the CODE OF GEORGIA (1933) clearly indicates a legislative
plan to crystalize the equitable considerations underlying the denial of spe-
cific enforcement at a point somewhere short of those equitable footings
which would supply the foundation for a decree of rescission in accordance
with Section 37-710. The latter speaks of "great inadequacy of consideration";
the former has direct reference to a "mere inadequacy". This clearly pur-
poseful distinction and the treatment of Section 37-805 by the Supreme
Court of Georgia invite a comparison. In McLoon, the Supreme Court
rested upon its previous decisions and refused to deny relief upon the
ground of the defendant's allegations of an inadequate consideration. The
keystone supporting this refusal is the court's decision in Whitehead v.
Dillard:2

7

[A] court of equity should not deny a decree for specific perform-
ance merely upon the ground of inadequacy of consideration, un-
less there is such a gross disparity as to shock the moral con-
science and to amount in itself to evidence of fraud, the adequacy
of consideration being generally a matter to be determined by the
parties for themselves. 28

In view of this holding, it is difficult to see how a lower court would be
justified in denying specific enforcement solely on the basis of an inadequacy

21. Supra n. 5.
22. Seven Fifty, Inc. v. Hunter, 216 Ga. 407, 116 S.E.2d 552 (1960), noted 13 MERCFR L.

REV. 64 (1961) ; Treadwell v. Treadwell, 216 Ga. 156 S.E.2d 535 (1960), noted
13 MERCER L. REV. 64 (1961) ; Holiday v. Pope, 205 Ga. 301, 53 S.E.2d 350 (1949);
Bullard v. Bullard, 202 Ga. 769, 44 S.E.2d 770 (1947) ; Jenkins v. Evans, 202 Ga. 423,
43 S.E.2d 501 (1947).

23. GA. CODE ANN. §37-805 (1962 Rev.), construed Seven Fifty, Inc. v. Hunter, supra n.
22. See also Treadwell v. Treadwell, supra n. 22; Holiday v. Pope, supra n. 22; Jen-
kins v. Evans, supra n. 22; Huggins v. Meriweather, 177 Ga. 461, 170 S.E. 483 (1933).

24. Shropshire v. Rainey, 150 Ga. 566, 104 S.E. 414 (1920) ; Kirkland v. Downing, 106 Ga.
530, 32 S.E. 632 (1899) ; Bagwell v. Bagwell, 72 Ga. 92 (1883).

25. GA. CODE ANN. §37-805 (1962 Rev.). See Seven Fifty, Inc. v. Hunter, supra n. 22;
Treadwell v. Treadwell, supra n. 22; Alexander v. American Legion Post No. 28, 209
Ga. 285, 71 S.E.2d 627 (1952) ; Bullard v. Bullard, supra n. 22.

26. GA. CODE ANN. §37-805 (1962 Rev.). See also Hunt v. Formky, 43 Ga. 80 (1871).
27. 178 Ga. 714, 174 S.E. 244 (1934).
28. Id. at 717, 174 S.E. at 246. See also Shirk v. Loftis Bros. & Co., 148 Ga. 500, 97 S.E.

66 (1918) ; Arnold v. Trice, 39 Ga. 511 (1869).
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of consideration not so great as to amount to evidence of fraud, and yet,
this is exactly what the legislative enactment would appear to allow.

REFORMATION OF INSTRUMENTS

Several cases presented problems relating to the reformation of instruments.
In McLoon v. McLoon,29 the reformation was desired in order to correct a
scrivener's error in a contract for the sale of realty. The court reaffirmed the
basic Georgia rule that the remedy of reformation will lie where by mistake
of the scrivener and by oversight of the parties, a writing does not embody
or imperfectly expresses the real contract of the parties.30 In such case, the
bill of complaint must clearly and distinctly state what was the contract or
agreement between the parties, and it must further show what part of the
contract was omitted when the contract was reduced to writing or what por-
tion of the contract, as it was expressed in the writing, was not embraced
in the original agreement. 31 The critical requirement is mutuality of mis-
take3 2 or, in the alternative, fraud on the part of the defendant inducing
the mistake of the plaintiff.33 The evidence of such a mistake must be
"clear, unequivocal, and decisive as to the mistake.13 4

Where mistake is relied upon to establish a right to reformation of a
written instrument, it must be distinctly charged and stated with precision,
and the particular mistake must be shown as well as how it occurred. 35 The
bill of complaint must state, and the evidence must show, not only the
mistake but why terms of the actual agreement were omitted from the
written instrument or how terms not agreed upon came to be inserted.36

Poole v. Poole37 was a vehicle for reasserting the basic equity rule that

29. Supra n. 5.
30. Williams v. Hudgens, 217 Ga. 706, 124 S.E.2d (1962). See GA. CODE ANN. §37-205

(1962 Rev.).
31. Farmers Warehouse, Inc. v. Collins, 220 Ga. 141, 137 S.E.2d 619 (1964) ; Lawton v.

Beck, 217 Ga. 676, 124 S.E.2d 369 (1962); Wheeler v. Poole, 204 Ga. 477, 50 S.E.2d
326 (1948); Brooks v. Northwestern Mnut. Life Ins. Co., 193 Ga. 522, 18 S.E.2d
860 (1942); Frank & Co. v. Nathan, 159 Ga. 202, 125 S.E. 66 (1924) . This requirement
is based upon §37-207 of GA. CODE ANN. (1962 Rev.) which states that the power to
relieve in equity "shall be exercised with caution, and to justify it the evidence shall
be clear, unequivocal, and decisive as to the mistake." Farmers Warehouse of Pelham,
Inc. v. Collins, supra.

32. GA. COnE A.. §37-207 (1962 Rev.): "Equity will not reform a written contract,
unless the mistake be mutual .... " See also Hill v. Agnew, 199 Ga. 644, 34 S.E.2d
702 (1945) ; Brooks v. Northwestern Mut. Life Ins. Co., supra n. 31; Rawson v. Bros-
nan, 187 Ga. 624, 1 S.E.2d 423 (1939); Bowman v. Darby, 181 Ga. 133, 181 S.E. 584
(1935).

33. Jackson v. Brown, 209 Ga. 78. 70 S.E.2d 756 (1952); J. Juniansky, Inc. v. Ware, 192
Ga. 488, 15 S.E.2d 783 (1941) ; Helton v. Shellnut, 186 Ga. 185, 197 S.E. 287 (1938);
S.A. Lynch Enterprise Finance Corp. v. Realty Const. Co., 176 Ga. 700, 168 S.E. 782
(1933) ; Gabbett v. Hinman, 137 Ga. 143, 72 S.E. 924 (1911).

34. Scurry v. Cook, 206 Ga. 276, 59 S.E.2d 371 (1950); Cantrell v. Kaylor, 203 Ga. 157,
45 S.E.2d 646 (1947).

35. Supra n. 31.
36. Ibid.
37. 220 Ga. 3, 136 S.E.2d 745 (1964).
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where the instrument under suit is a grant or conveyance, the grantors and
grantees are each and all indispensable parties.38 In the absence of any such
party no decree of reformation may be entered.

RESCISSION AND CANCELLATION OF INSTRUMENTS

Several cases which reached the appellate courts of Georgia dealt as a
secondary matter with questions of rescission of contracts or equitable can-
cellation of instruments. Of these the most noteworthy 39 raised points pe-
culiar to either the law of insurance or negotiable instruments law, and
these are best considered elsewhere. The remainder of the cases were fairly
cut and dried. The general Georgia rule that before equity will decree a
rescission or cancellation of a contract or instrument the benefits received
thereunder must be returned or tendered to the defending party was re-
affirmed40 and applied.41 No decree will issue where it is not alleged or else
fails to appear that the alleged defects were either of such a nature as to
escape discovery by the exercise of ordinary care42 or were fraudulently con-
cealed by the defending party. 43 Where the instrument under suit is a con-
veyance by deed, both the grantor (s) and the grantee (s) are indispensable
parties.

44

INJUNCTIONS AGAINST TORTS-

ENJOINING TRESPASS TO LAND

A decree enjoining a threatened or otherwise likely trespass to land is an
extraordinary remedy available in equity. The basis of equity jurisdiction
in such cases lies in the inability of the general remedies available at law
to protect the petitioning party against the anticipated wrong.45 This is so
even though the right which the petitioning party seeks to effect is a legal
right and not one arising out of equity. 46 Where the suit is to enjoin a
repetition of a trespass already committed, the fact that the petitioner may
recover damage for the wrong already committed does not defeat such a
party's right to an injunction against anticipated future wrongs.47

38. Ibid. See also Sowell v. Sowell, 212 Ga. 351, 92 S.E.2d 524 (1956); Wyche v. Green,
32 Ga. 341 (1861).

39. Van Norden v. Auto Credit Co., 109 Ga. App. 208, 135 S.E.2d 477 (1964) (alteration
of a promissory note) ; Life Ins. Co. of Georgia v. Blanton, 109 Ga. App. 116, 135 S.E.2d
437 (1964) (life-insurance policy).

40. Brooks v. Southern Clays, Inc., 220 Ga. 152, 137 S.E.2d 630 (1964).
41. Roley v. Coffey, 220 Ga. 447, 139 S.E.2d 290 (1964).
42. Roley v. Coffey, supra n. 41; Ray v. Isakson, 191 Ga. 610, 13 S.E.2d 360 (1941);

Brannen v. Brannen, 135 Ga. 590, 69 S.E. 1079 (1911); Stone v. Moore, 75 Ga. 565
(1885).

43. Ibid.
44. Poole v. Poole, supra n. 37.
45. GA. CODE ANN. §37-102 (1962 Rev.).
46. GA. CODE ANN. §37-901 (1962 Rev.).
47. Resthaven Memorial Gardens, Inc. v. Moody, 220 Ga. 5, 136 S.E.2d 757 (1964). See

GA. CODE ANN. §37-120 (1962 Rev.).
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In an action to enjoin trespass to land, the burden is on the petitioner
to establish his title to the land.48 He must recover on the strength of his
proven title and not on the weakness of the defendant's title.49 On the
other hand, possession alone, as against a trespasser, is sufficient prima facie
evidence to enjoin a continuing trespass.50

In an equitable suit seeking to prevent a future wrong, a mere appre-
hension of an injury will not support a prayer for an injunction. 51 The pe-
tition must show reasonable grounds to support an intervention of equity. 52

In the same vein, it is a general rule of Georgia equity that mandatory in-
junctions will not issue;5 3 however, where the remedy is sought in order
to relieve against a continuing injury, the fact that the wrongdoer will be
required to take affirmative action will not prevent the injury from being
enjoined.

54

INJUNCTIONS AGAINST TORTS-

ENJOINING NUISANCES

Several cases which reached the Supreme Court of Georgia during the sur-
vey period were concerned with prayers for injunctive relief sounding in
nuisance. Nuisance is defined in the CODE OF GEORGIA (1933) as "anything
that works hurt, inconvenience, or damage to another, and the fact that the
act done may otherwise be lawful shall not keep it from being a nusiance."' 55

In the legal sense, every continuance of a nusiance is a renewal of wrong
and as such is actionable until abated. 56 A continuing nuisance is one which
occurs so often that it can fairly be said to be continuing, although not con-
stant or unceasing.5 7 Since the remedy at law in such cases is almost always

48, Little v. Weatherby, 220 Ga. 274, 138 S.E.2d 380 (1964).
49. Ibid.
50. Oliver v. Irvin, 219 Ga. 647, 135 S.E.2d 376 (1964), construing GA. CODE ANN.

§§105-1403, 105-1404 (1958 Rev.). See also Hamilton v. Evans, 208 Ga. 780, 69 S.E.2d
739 (1952) ; Mitchell v. Bale, 175 Ga. 52, 165 S.E. 5 (1932) ; Flowers, Inc. v. Chamblee,
165 Ga. 703, 141 S.E. 907 (1928); Sapp v. Odom, 165 Ga. 437, 141 S.E. 201 (1928)
Bass v. West, 110 Ga. 698, 36 S.E. 244 (1900) .

51. Dumus v. Renfroe, 220 Ga. 33, 136 S.E.2d 753 (1964), Elder v. City of Winder, 201
Ga. 511, 40 S.E.2d 659 (1946); Imperial Hotel Co. v. Martin, 199 Ga. 801, 35 S.E.2d
502 (1945) ; Rounsville v. Kahlheim, 68 Ga. 668 (1881).

52. Dnmus v. Renfroe, supra n. 51.
53. Holland v. Shackelford, 220 Ga. 104, 137 S.E.2d 298 (1964) ; Ellis v. Campbell, 211 Ga.

699, 88 S.E.2d 389 (1955).
54. Holland v. Shackelford, supra n. 53; Collins v. Burchfield, 215 Ga. 322, 110 S.E.2d 368

(1959) ; Hancock v. Moriarity, 215 Ga. 274, 110 S.E.2d 403 (1959) ; Davidson v. State
Hwy. Dept, 213 Ga. 599, 100 S.E.2d 439 (1957) ; Ellis v. Campbell, supra n. 53.

55. GA. CODE ANN. §72-101 (1964 Rev.) .
56. Dumus v. Renfroe, supra n. 51; Reid v. City of Atlanta, 73 Ga. 523 (1884) .
57. Dumus v. Renfroe, supra n. 51; Gordon County Broadcasting Co. v. Chitwood, 211

Ga. 544, 87 S.E.2d 78 (1955); Ringler v. Folsom, 209 Ga. 549, 74 S.E.2d 661 (1953);
Central of Georgia Ry. Co. v. Americus Construction Co., 133 Ga. 392, 65 S.E. 855
(1909).
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inadequate or incomplete, 58 such situations are usually susceptible to in-
junctive process.59

ENJOINING Acrs OF PUBLIC OFFICIALS

The power of equity to enjoin acts of public officials was illustrated in
Murdock v. Perkins.60 The Floyd County Board of Education (Perkins)
initiated the rather complex series of actions to restrain the State Board of
Education from placing into effect an order reinstating a superintendent
(Murdock) previously ousted by the local board. The petition alleged that
the order of the State Board was void and beyond the legal authority of that
body. Such a suit was not in effect a suit against the State of 'Georgia in-
stituted without the state's consent and consequently it was not subject to the
prohibition against maintenance.6 1 Not every suit against an agency or
officer of the state is a suit against the state. 2 The nature of the ac-
tion or relief prayed for must be considered; the position or char-
acter of the agency or officer is not controlling. 3 If the action af-
fects contract or property rights of the state so that a decree or judg-
ment against the agency or officer will bind the state or otherwise con-
trol future action of the state, and further, if the interest of the state is of
such a substantial nature that the result of the action will affect the state
as a sovereign entity, then the suit is against the state and may not be main-
tained without its consent. 64 On the other hand, an action is maintainable
to prevent the commission of a wrongful act by an officer or agent of the
state, even when he is acting under color of his office, if he is acting without
lawful authority and beyond the scope of his official power.65 The court
split on the question as to whether the injunctive remedy was available and
appropriate in such cases in view of the statutory rule that "equity will
not take cognizance of a plain legal right where an adequate and complete
remedy is provided by law."66 The majority held that this admonition was
not controlling in view of the conditioning clause to the effect that "a mere
privilege to a party to sue at law, or the existence of a common law remedy
not as complete or effectual as the equitable relief, shall not deprive equity

58. See GA. CODE ANN. §37-120 (1962 Rev.). See also Dumus v. Renfroe, supra n. 51 at
34. 136 S.E.2d at 755.

59. For example, Dumus v. Renfroe, supra n. 51 (the harassment of continual telephone
calls during the night).

60. 219 Ga. 756, 135 S.E.2d 869 (1964).
61. Murdock v. Perkins, supra n. 60.
62. Murdock v. Perkins, supra n. 60; Georgia Public Service Comm'n. v. Atlanta Gas Light

Co., 205 Ga. 863, 55 S.E.2d 618 (1949).
63. Ibid.
64. Ibid.
65. Murdock v. Perkins, supra .n. 60; Irwin v. Crawford, 210 Ga. 222, 78 S.E.2d 609 (1953);

Moore v. Robinson, 206 Ga. 27, 55 S.E.2d 711 (1949) .
66. GA. CODE ANN. §37-120 (1962 Rev.) .
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of jurisdiction."67 The point of disagreement was whether the extraordinary
legal remedy of quo warranto was as complete and effectual as the injunctive
process. The majority relied upon Cummings v. Robinson68 wherein it was
stated:

In such case the writ of quo warranto, though itself a speedy rem-
edy, could not supply that immediate and preventive relief which
could be granted through the writ of injunction, and thus would
not be as complete or effectual. 69

The dissent attempted to distinguish the Cummings decision on its facts. In
Cummings a member of a county board of commissioners had died. Upon a
motion to elect Cummings to the dead man's place on the board, the re-
maining four members split evenly. Upon a suit by the opposition, Cum-
mings was enjoined from taking his claimed but disputed place on the
board. While the factual distinction between the two cases would appear to
be validly asserted by the dissent, the distinction itself would hardly warrant
a denial of equitable relief. In Cummings the injunction was sought and
based on a contention that Cummings was not in fact and law a public
official. Unless the writ of quo warranto is available in such circumstances
against a private citizen, it is difficult to understand how the petitioners in
Cummings had access to such a remedy without admitting the very fact they
sought to challenge. As distinguished, the decision would appear on its facts
to be neutral on the question raised in Murdock. The holding of the ma-
jority reinforced by the dictum from Cummings quoted supra is to the effect
that the equitable remedy is available where the situation of the case re-
sults in the remedy of quo warranto's being slower and hence less effective.

ENJOINING ACTIONS AT LAW

Several cases involving prayers to enjoin prosecution of civil actions reached
the Supreme Court of Georgia during the period of the survey. It is abso-
lutely clear that no injunctive relief is available if all the contentions set
forth in the equitable bill can be pleaded in defense of the civil-court action
against which the injunction is sought. 70 On the other hand an injunction
may issue against such a civil-court action if the injunction is in aid of an-

67. Ibid.
68. 194 Ga. 336, 21 S.E.2d 627 (1942).
69. Id. at 346, 21 S.E.2d at 633.
70. GA. CODE ANN. §§37-120, 55-103 (1962 Rev.) (1961 Rev.). See Stein Steel & Supply

Co. v. Briggs Mfg Co., 219 Ga. 779, 135 S.E.2d (1964). Dowling v. Pound, 214 Ga.
298, 104 S.E.2d 465 (1958); Peavy v. General Securities Corp., 208 Ga. 82, 65 S.E.2d
149 (1951) ; Haygood v. Improved Order of Samaritans, 185 Ga. 347, 195 S.E. 164
(1938); Grimmett v. Barnwell, 184 Ga. 461, 192 S.E. 191, 116 A.L.R. 257 (1937);
Clower v. Bryan, 175 Ga. 790, 166 S.E. 194 (1932).
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other separately based equitable sUit.7 1 In Todd v. Conner72 the grantors
of a security deed brought an action to declare the deed cancelled as having
answered the object of its creation. The action was logically treated as a
proceeding quia timet and the appropriate statutory rules were applied. 73

An order restraining the grantor from prosecuting a civil-court suit on the
secured note was prayed. Such an order was granted and sustained.

CREDITORS' EQUITABLE RELIEF

It is a general rule of Georgia equity that "creditors without lien may not,
as a general rule, enjoin their debtors from disposing of property, nor obtain
injunction or other extraordinary relief in equity," 74 but there are excep-
tions where circumstances render the rule inapplicable. 75 A special circum-
stance which may give creditors without liens a right to equitable process is
the insolvency of a debtor who fraudulently transfers property to one in
complicity with him in order that the latter might dispose of it,76 or where
the property is obtained by fraudulent representations.77

EQUITABLE ESTOPPEL

Several decisions carried the questions of equitable estoppel beyond the
level raised by incorrect pleading. In Pethel v. Waters, 78 the suit involved
an option-lease agreement to purchase land. The optionee indicated a desire
to exercise his option at the prescribed time, and the parties orally agreed
that the exchange of performances would take place upon the expiration of
the lease, an event antedating the period that the option was effective. When
the agreed time arrived, the optionor refused to tender the deed. The option
was unenforceable at law, since it was not in writing and was without con-
sideration. Equitable relief was afforded the optionee. The rule is that where
a party by making an unenforceable agreement or promise induces another
to forego a valuable, enforceable legal right, the former is estopped to deny

71. Todd v. Conner, 220 Ga. 173, 137 S.E.2d 614 (1964). "The fact that the petitioners'
rights might ultimately be determined in subsequent litigation does not mean that they
are not entitled to the relief prayed [an injunction against the prosecution of pending
action on a note to secure debt], that a final judgment of cancellation of the deed
to secure debt be entered, since such final judgment of cancellation appears from the
allegations of the petition to be necessary for their full and complete protection." Id.
at 177, 137 S.E.2d at 617.

72. Todd v. Conner, supra n. 71.73. GA'.. CoDE ANN. §§37-1407, 37-1408 (1962 Rev.).

74. GA. CODE ANN. §55-106 (1961 Rev.).
75. Stalvey v. Pedi Joy Shoes Corp., 220 Ga. 489, 140 S.E.2d 264 (1964); Goodroe v. C.L.C.

Thomas Warehouse, 185 Ga. 399, 195 S.E. 199 (1938).
76. Stalvey v. Pedi Joy Shoes Corp., supra n. 75.
77. Stalvey v. Pedi Joy Shoes Corp., supra n. 75; Wolfe v. Clafin & Co., 81 Ga. 64, 6 S.E.

599 (1888) ; Albany & Reussellaer Iron and Steel Co. v. Southern Agricultural Works,
76 Ga. 135 (1886) ; Johnson & Co. v. O'Donnell & Burke, 75 Ga. 453 (1885) ; Cohen
& Co. v. Morris & Co., 70 Ga. 313 (1883).

78. 220 Ga. 543, 140 S.E.2d 252 (1965).
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the right of the latter to have the agreement carried out or the promise
fulfilled.

79

An interesting factual situation was presented by Brown v. Scales.80 A
contractor had prepared and executed a home improvement contract which
provided that the landlord would not be liable for improvements contracted
for by the landlord's tenant. By this means the contractor induced the land-
lord to assent to the contract. Upon the tenant's default on a note given
to cover the cost of the improvements, the note was assigned to the con-
tractor who subsequently brought suit thereon against the landlord. The
suit was not permitted. Under the doctrine of equitable estoppel or estoppel
in pais, one is prevented from assuming inconsistent positions to the de-
triment of another.8 '

A number of basic qualifications surrounding the doctrine of equitable
estoppel were reviewed in Tybrisa Co. v. Tybeeland Inc.8 2 A party seeking
the benefit of the doctrine must not only have been free from fraud, but must
have acted in good faith and with reasonable diligence.8 3 In cases of non-
disclosure there must exist a parallel duty of disclosure before a failure
to speak or otherwise define the situation can operate as an estoppel.8 4 In
order for an estoppel to arise, there must generally be some intended de-
ception, or gross negligence amounting to constructive fraud by which an-
other is misled to his injury.8 5 There can be no estoppel by conduct where
both parties have an equal knowledge of the situation or a convenient and
available means of acquiring such knowledge.86 The party claiming the
estoppel must have relied and acted upon either declarations or the conduct
of the other party and not on his or her own knowledge or judgment.8 7

CONCLUSION

The basic rules of Georgia equity are well-established. There were no
statutory alterations during the survey period. The bulk of the appellate
work consisted of the application and extension of the controlling statutes
and precedents to fit the particular and changing character of the circum-
stances involved.

79. Pethel v. Waters, supra n. 78; Studdard v. Hawkins, 139 Ga. 743, 78 S.E. 116 (1913).
80. 109 Ga. App. 138, 135 S.E.2d 525 (1964).
81. Brown v. Scales, supra n. 80, Frost Motor Co. v. Pierce, 72 Ga. App. 447, 33 S.E.2d

910 (1945).
82. 220 Ga. 442, 139 S.E.2d 302 (1964).
83. Tybrisa Co. v. Tybeeland, Inc., supra n 82; Johnson v. Ellis, 172 Ga. 435, 158 S.E.

39 (1931).
84. Tybrisa Co. v. Tybeeland, Inc., supra n. 82; McNabb v. Houser, 171 Ga. 744, 156

S.E. 595, 74 A.L.R. 1122 (1931).
85. Tybrisa Co. v. Tybeeland, Inc., supra n. 82; Gay v. Laurens County, 213 Ga. 518,

100 S.E.2d 271 (1957).
86 Tybrisa Co. v. Tybeeland, Inc., supra n. 82; Williams v. Waldrop, 216 Ga. 623, 118

S.E.2d 465 (1961) ; Nelson v. Girard, 215 Ga. 518, 111 S.E.2d 60 (1959).
87. GA. CODE ANN. §38-116 (1962 Rev.). See Tybrisa Co. v. Tybeeland, Inc., supra n. 82;

Cobb County R.E.M.C. v. Board of lights & Water Works, 211 Ga. 535, 87 S.E.2d
80 (1955) ; Hancock v. King, 133 Ga. 734, 66 S.E. 949 (1909); Tinsley v. Rice, 105
Ga. 285, 31 S.E. 174 (1898) ; Wilkins v. McGehee, 86 Ga. 764, 13 S.E. 84 (1891).
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