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GENERAL

The law of contracts is so basic and fundamental in our society that
it is easy to overlook its importance. It is one of the first subjects the
law student encounters, and it is a subject which he studies through-
out his law school career, in one form or another, in such courses as
real property, insurance, and bills and notes. Similarly, the practicing
attorney encounters contracts throughout his practice. The very per-
vasiveness of the subject, however, means that too often the forest
is lost for the trees. Thus, it is well, on occasion, to pause and try to
gain a proper perspective of contracts and to realize that a contract
is something more than an agreement consisting of the formal require-
ments of consideration, a proper subject matter, and competent par-
ties. It is the principal instrument for providing order in our society,
and freedom of contract is one of the bases of individual liberty. Judge
Eberhardt of the Court of Appeals gave recognition to this last point
in using the following famous quote:

'[I]f there is one thing which more than another public policy
requires, it is that men of full age and of competent under-
standing, shall have the utmost liberty of contracting, and
that their contracts, when entered into freely and voluntarily,
shall be held sacred, and shall be enforced by the courts of
justice. Therefore you have this paramount public policy to
consider-that you are not lightly to interfere with this free-
dom of contract."

It is traditional, of course, to recognize the importance of the free-
dom of contract. It is less traditional, but no less important, to recogn-
nize that this freedom carries with it a responsibility. Where there is
a right, there is a duty, and in the realm of contracts, the emphasis
has too long been on the right, with a concomitant non-emphasis on
duty. The importance of duty in the making of contracts arises from
the fact that contract is the principal means of ordering in our so-
ciety, and as such has the status of private law. By means of contract,
one person can lay down a rule of conduct for another, and have that
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rule enforced in a court of law. In this sense, a contract is much like
a private statute, as illustrated in Sale City Peanut & Milling Co. v.
Planters & Citizens Bank.2 This case was a tort action arising out of
a failure of the defendant to limit his exercise of power to that con-
tained in the contract. The petition alleged that the defendant grantees
in security deeds published, prior to the maturity date of the note
secured by the deeds, a statement of their intention to exercise their
powers of sale under the deeds because of plaintiffs' default. The
court held that the petition stated a good cause of action. "In the
present case, the provisions of the security deeds granting the power
of sale were, in effect, contracts which gave the grantee the right to
exercise the power of sale upon default in payment, and not before
such default. ' 3

The law of contracts thus invests individuals with a legislative power
vis A vis each other. The difference between a statute and a contract,
however, is that the latter is a consensual agreement. It is this char-
acteristic of contracts that has obscured the importance of the duty
on the part of the contracting parties, and the manner in which the
law deals with this problem. The principal method the common law
employs to insure fairness by the parties is the imposition of formal
requirements, which vary with the type of contract. The best example
of this, of course, is the Statute of Frauds. Another way is the use
of that nebulous concept, public policy. In Gettys v. Mack Trucks,
Inc.,4 the plaintiff sought recovery of commissions under a contract

of employment, which provided: "The decisions of the president or
vice-president, sales or general sales manager of the corporation shall
be accepted as conclusive and final in connection with an, dispute
whatsoever which may arise in connection with this agreement." The
court said that the provision could not be given legal effect, quoting
from a prior case: " '[A] general agreement to arbitrate all questions
which may arise in the execution of a contract, both as to liability
and loss, should be treated as against public policy and void, as an
attempt to oust courts of jurisdictions.' " Since the provision was void
as against public policy, it did not render the contract unenforceable
in the courts.

The above agreement was not one to arbitrate, but a provision
under which one party could determine one scope of its obligation.
Thus, the contractual provision quoted above made the agreement
an illusory one. This points up the weakness of the use of public policy

2. 107 Ga. App. 463, 130 S.E.2d 518 (1963).
3. Id. at 465, 130 S.E.2d at 520.
4. 107 Ga. App. 694, 131 S.E.2d 205 (1963).

CONTRACTS1964]



MERCER LAW REVIEW

as a means of imposing upon contracting parties a duty to deal with
each other fairly. For the court to be concerned with public policy
in considering contracts, the defect must be inherent in the agreement
itself. The courts seem to have no patience with a contracting party
who does not look out for himself. Two cases illustrate this point.

Sorrells v. Atlanta Transit System, Inc.,5 was an action to cancel
a release on the ground that it was obtained by fraud of the defendant's
agent. The case arose out of an accident between plaintiff's automobile
and one of defendant's trackless trolleys. The defendant's claim agent
settled plaintiff's claim against the company, and induced plaintiff
to sign a release by assuring him that doing so would not affect plain-
tiff's claim against his own insurance carrier. The release was a gen-
eral one, and the plaintiff thereby destroyed his right of subrogation
of his own insurance policy under which he had a pending claim.

The court affirmed the sustaining of a general demurrer to the pe-
tition, saying: "There are no allegations that the plaintiffs read the
paper purported to be a release or asked that it be read to them or
that the defendant's agent by any trick or artifice kept them from
reading or that they were unable to read. There was no confidential
relationship between the parties." The court went on to point out
that the representation of the agent that the release would not affect
the insurance claim did not amount to fraud. "It was a statement
of opinion as to the legal consequences of the purported settlement."7

Misrepresentation as to a question of law cannot, said the court, re-
lying on earlier cases, constitute remediable fraud, "because everyone
is presumed to know the law and therefore cannot in legal contem-
plation be deceived by erroneous statements of law, and such repre-
sentations are ordinarily regarded as mere expressions of opinion."8

This case presents an excellent example of what has been called
the flagellant theory of jurisprudence, and its reasoning is palpable
nonsense, legalistic nonsense to be sure, but nonsense even so. The
petition certainly alleged, in the terms of the GA. CODE section 37-703,
a "misrepresentation of a material fact, made wilfully to deceive, or
recklessly without knowledge . . . acted on by the opposite party."
Since the decision was on a general demurrer, it must be assumed
that the facts in the petition were taken to be true. Thus, the case,
in effect, gives a license to claims adjusters to lie, so long as their
lies are cast in the form of legal opinions. This casual attitude toward

5. 218 Ga. 623, 129 S.E.2d 846 (1963).
6. Id. at 627, 129 S.E.2d at 849.
7. Ibid.
8. Id. at 628, 129 S.E.2d at 850.
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dishonesty on the part of the courts does little to enhance the law in
the eyes of the layman.

It may well be that the plaintiff should have been held to the terms
of his release, but one must admit that the legal effects of the release
were somewhat subtle. The unfortunate aspect of the opinion, how-
ever, is that it goes further and relieves the claims adjuster of all
responsibility. There is a distinction between holding a person to his
contract which he has not read or does not understand, and making
liable a person who induces one to enter a contract by deceitful means.
However, this distinction is one which the Georgia courts apparently
have chosen not to recognize, as shown by Warren v. Hiers.9 This case
was against an agent of one of the contracting parties, seeking to
recover damages for the fraudulent procurement of a contract. The
petition alleged that the agent fraudulently made false representations
as to the quality of materials involved, which were relied on by plain-
tiff. The trial court sustained a general demurrer and the Court of
Appeals affirmed. The petition did not set forth a cause of action be-
cause the contract contained a provision that, "It constitutes the sole
agreement, either written or verbal, existing between the parties on
the subject matter mentioned herein, and any agreements or repre-
sentations made by 'seller' or its agents, other than that specifically
set out herein, shall in no way be recognized or become binding upon
either of the parties,' " and there was no allegation that plaintiff "was
induced to sign the contract by reason of fraud, accident or mistake
which prevented his knowing the contents." 10

It is difficult to see why the action was denominated as one of con-
tract, and why the provisions of the contract were so important. The
plaintiff was not suing the other party to the contract, nor was he at-
tempting to be relieved of his obligations under the contract. The
merger clause, it seems, was to protect the seller and not its agents;
it said, in effect, that the seller was not to be responsible for the acts
of its agents, but this does not mean that the agent should not be
responsible for his own acts.

OFFER AND COUNTER OFFER

State Highway Dep't. v. Wright Contracting Co.,1 presented an in-
teresting problem of offer and counter offer. The plaintiff, a con-
tracting company, sought recovery for extra expenses incurred in doing
road work for the state under contract. Plaintiff sent defendant a let-

9. 107 Ga. App. 887, 131 S.E.2d 832 (1963).
10. Id. at 888, 131 S.E.2d at 833.
11. 107 Ga. App. 758, 131 S.E.2d 808 (1963).
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ter dated October 31, 1958, informing it of unforeseen conditions
which would require extra work, saying, " 'We shall proceed with the
work as directed but shall keep accurate records of cost with view
toward submitting a claim for extra compensation upon completion
of the work.'" On May 8, 1959, plaintiff signed a supplemental agree-
ment, dated December 2, 1958, which defendant had sent to it. The
agreement provided only for the cost of materials, and plaintiff sent
a letter of protest, dated May 8, 1959, presumably returned with the
signed form. The defendant approved and executed the agreement on
June 1 and 22, 1959, and paid plaintiff the sum stated in the agree-
ment.

There were two preliminary questions: Was the work "extra work,"
and did defendant waive the requirement of a prior written agreement?
The court answered both of these question in favor of plaintiff. The
question then was whether the agreement and the payment thereunder
was an accord and satisfaction. The court analyzed the problem as fol-
lows. The defendant's action in sending the unsigned agreement form
to the plaintiff was an offer to pay the amount stated therein. The
plaintiff's execution of the form accompanied by the letter of pro-
test was a counter offer "since it added new terms and conditions to the
original offer." The defendant then executed the purported contract
with knowledge that plaintiff intended to claim additional compen-
sation. "The defendant's execution of the paper under these circum-
stances, without having notified the plaintiff as to whether or not it
was accepting the contract as modified by the plaintiff's counter offer
(i.e., as a partial payment only) did not amount to an acceptance of
either the original offer or the counter offer, and since there was lack-
ing the mutuality of assent to the identical terms necessary for a
contract, no valid contract was made." The plaintiff, the court said,
was justified in accepting money under the agreement, since it might
have assumed that the defendant had accepted plaintiff's condition
by executing the paper.

The problem is a difficult one, but the court's analysis seems to be
inconsistent. If the sending of the form were an offer, the signing of
it would seem to be an acceptance, regardless of any protestations. It
seems sounder to say that the sending of the unsigned form was not an
offer, but an invitation to an offer on the terms stated therein. The
return of the form and the letter, which was incorporated by reference,
consistuted an offer from plaintiff. The defendant's execution of the
form was an acceptance of the terms of the plaintiff's offer, and a
binding contract was created. The payment plaintiff accepted would
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thus be only partial payment under a valid contract, and would not
relieve defendant of the obligation to pay the remaining sums due.

CONSIDERATION

Two cases decided during the survey period presented problems
concerning consideration and are interesting because they illustrate
once again the subtlety of that doctrine. In Morris v. Johnson,12

plaintiff sooght to have a deed cancelled for lack of consideration.
The deed, from plaintiff's deceased husband to defendant, recited
"One Dollar and Other Valuable Consideration" as having been paid.
The plaintiff alleged that "the defendant did not pay the valuable
consideration referred to in said deed, and paid absolutely nothing
for the property, and because said deed is wholly and completely
without any consideration whatsoever, it is null, void and of no ef-
fect." The Supreme Court affirmed the sustaining of a general de-
murrer to this allegation on the ground that it merely alleged non-
payment of consideration, not lack of consideration. "The mere fact
that the sum was not actually paid does not render void the convey-
ance but creates a liability upon the purchaser which may be enforced
in an action at law. This has long been the law of our State .... 13

Mr. Justice Quillian dissented on this point. He contended that
the rule is that "where the consideration of a deed stated in the in-
strument is a covenant, that is one of the express terms of the deed,
it can not . . . be proved by parol evidence to be of a different nature,
enlarged or diminished. . . . The rule is not applicable, however, when
the evidence is offered to show a total want or failure of the considera-
tion for which the deed is made." 14 Justice Quillian said that "the
consideration of the deed attached is stated in the deed as a mere re-
cital," and inquiry could be made as to the consideration. He con-
tinued:

With all deference to my learned colleagues, the cases cited
in the majority opinion which hold that where the considera-
tion of a deed is not paid, unless the grantee be insolvent,
the remedy of the grantor to recover the amount of the con-
sideration expressed in the deed and the mere failure to pay
the actual consideration as agreed by the terms of the deed
is not a ground upon which the conveyance may be can-
celled . . . has not the slightest relation to a situation in
which there is, as alleged by the petition in the instance
case, no consideration for the deed. It seems obvious to me

12. 219 Ga. 81, 132 S.E.2d 45 (1963).
13. Id. at 85, 132 S.E.2d at 49.
14. Id. at 97, 132 S.E.2d at 56.
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that the collection of the consideration of a deed that had
none can not be accomplished. 15

The dissenting opinion did not reject the rule the majority opinion
applied, but only its application in this case. Thus, the apparent dif-
ference between the two opinions was the question of whether there
was a lack of consideration. Neither opinion is very satisfactory on this
point, because they never really joined issue. The real difference be-
tween them was not the problem of consideration in this case, but
what is consideration. Is consideration the promise? Or is it the per-
formance of the promise? To Mr. Justice Grice, author of the ma-
jority opinion, the answer seems to be that consideration is the
promise. Given this premise, his conclusion follows logically. Mr.
Justice Quillian, on the other hand, seems to be saying that considera-
tion is not the promise, but the performance. Yet, he does not deal
with the premise of the majority opinion, that consideration is a
promise.

The Morris case is all the more interesting because of the problem
of consideration in Lester v. Copeland.16 The Lester case was an ac-
tion against an executrix and devisee for specific performance of a
contract by decedent to make a will devising to plaintiff nephew all of
her property. The jury found that a bilateral contract had been en-
tered into, and the court said that "a finding was not demanded that
the evidence was insufficient to prove the making of the contract al-
leged."

To be consistent with the court's concept of consideration in the
Morris case, it would seem that this conclusion would have ended
the matter, and plaintiff, in the absence of other reasons, should have
recovered. The court, however, held that there was a failure of con-
sideration. "Since the evidence demanded a verdict for the defendants
because of a failure to show substantial compliance with the alleged
contract, the trial judged erred in refusing to grant the motions for
judgment notwithstanding the verdict."

The distinction which the court relied on in the Lester case was that
where a party seeks specific performance of a contract he "must show
substantial compliance with his part of the agreement." The distinc-
tion is logically sound, but it means, in effect, that failure of considera-
tion may be used as a shield but not a sword. It would be well if the
appellate courts would be consistent in their use of the term considera-
tion and an opinion analyzing this problem thoroughly would be help-
ful.

15. Id. at 98, 132 S.E.2d at 56.
16. 219 Ga. 195, 132 S.E.2d 190 (1963).
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OPTIONS

Ingram v. The Methodist Church,'7 presented an interesting prob-
lem concerning options. The defendant gave plaintiff an option to
buy a piece of land with a house located thereon. During the life of
the option, but after a fire had partially destroyed the house, plaintiff
elected to exercise the option. The petition alleged an unconditional
tender in cash of the full contract price, which defendant refused. The
action was for specific performance with an abatement of the pur-
chase price. The court held for the plaintiff.

In reaching its conclusion, the court relied on GA. CODE section
37-806 and prior decisions. The Code section provides: "The vendor
seeking specific performance shall show an ability to comply sub-
stantially with his contract in every part and as to all the property;
but a want of title or other inability as to part shall not be a good
answer to the vendee seeking specific performance, who is willing to
accept title to the part; receiving compensation for the other." The
court then turned to a prior case,' 8 which had held under GA. CODE
section 37-806 that a vendee could get specific performance after a
house had burned if there was a valid contract. After the court con-
cluded that a term vendee in the statute included an option holder,
the remaining question was the nature of an option. The court, citing
Mattox v. West,' 9 determined that while an option to purchase land
does not vest any interest in the land in an option holder, "the op-
tionee does have such rights as he may have, under the contract, for
a breach of the obligation imposed thereby.'

DAMAGES

The question of damages was the principle problem in Orkin Ex-
termination Co. v. Buchanan.20 The plaintiff entered into a contract
with defendant to have defendant treat his house for the control of
powder post beetles. The action was to recover damages to the house
by such beetles after the contract had been entered into. The defendant
contended that the only damage recoverable under the contract was
the cost of re-inspecting and retreating the premises in case the initial
treatment failed to control the powder post beetles. The court rejected
this contention without any difficulty, saying that such an interpre-
ation was unreasonable, because such a "contract would be worthless
to the plaintiff insofar as it afforded him protection from uncontrolled

17. 219 Ga. 100, 131 S.E.2d 848 (1963).
18. Phinizy v. Gucrnsey, 111 Ga. 346, 36 S.E. 796 (1900).
19. 194 Ga. 310, 21 S.E.2d 428 (1942).
20. 108 Ga. App. 449, 133 S.E.2d 635 (1963).
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powder post beetle infestation of his house." The damages alleged by
plaintiff, said the court, "were such as the parties contemplated when
the contract was made would probably result from its breach."

PAROL EVIDENCE

The rules as to parol evidence, the court said in S. & S. Builders,
Inc. v. Equitable Investment Corp.,21 are clear cut. "The difficulty
is not in their enunciation but in their application to concrete factual
situations." The S. kc S. case presents an interesting factual situation
to which the rule was applied--erroneously, it seems.

The action was by a borrower against a lender to have a note for
$150,000 cancelled and for other relief. The plaintiff and defendant
entered into an oral agreement to do three things in connection with
a real estate development project: (1) the defendant was to lend
money to plaintiff for clearing real estate liens; (2) the defendant
was to make construction loans to plaintiff; and (3) the defendant
was to furnish consultation and expert advice in the development and
financing of the property. Two of these three things were reduced to
writing, and the third, pertaining to construction loans, was not. The
court concluded that the oral construction loan agreement was a pro-
vision or part of the oral agreement which was reduced to writing.
"It therefore merged into the valid, complete, and unambiguous con-
tract and is not subject to pleading and proof.''22

The court's reasoning in reaching this conclusion is inconsistent.
The court said, "The ultimate goal of the parties was to sell houses
erected by plaintiff on lots developed by them. . . . To achieve the
established goal required performance by the parties of all of their
obligations as fixed by the oral agreement. Thus it is clearly demon-
onstrated that the contract was entire with an agreement covering all
the terms." 23

If the goal of the parties required performance of all the obliga-
tions as fixed by the oral agreement, and the written agreement con-
tained only two of these obligations, then the written agreement was
not complete. On the other hand, if the goal of the parties did not
require all of the obligations as fixed by the oral agreement, then the
court's conclusion that the contract was "entire with one agreement
covering all the terms" is not justified. In this event, the written agree-
ment was complete in itself, but the oral agreement was not inconsistent
with the written agreement, and was a separate contract.

21. 219 Ga. 557, 134 S.E.2d 777 (1964).
22. Id. at 561, 134 S.E.2d at 781.
23. Id. at _ 134 S.E.2d 780. (emphasis added.)
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The court seems to have been led astray by its own test, which it
stated as follows: "The test to determine whether the oral agreement is
one the law will permit to be pleaded and proved is whether the oral
agreement constitutes a part of the written contract or whether, in-
stead, it is a separate and distinct, oral contract which is not incon-
sistent with the written contract." 24 To say that the test is "whether
the oral agreement constitutes a part of the written contract" is to
obscure the real issue, which is whether the parties assented to a par-
ticular writing as the complete and accurate integration of their con-
tract. If the parties did so assent, then the parol evidence rule applies.
If not, the rule does not apply. Consequently, the parol evidence rule
is not applicable: (1) where the written agreement expresses only
a part of the agreement of the parties, and (2) where the oral agree-
ment is a separate contract. However, the court, by its test seems to
eliminate the first situation entirely. If the test is whether "the oral
agreement constitutes a part of the written contract," then ex hypo-
thesis the rule applies even though the written conract is not integrated,
i.e., not a complete and final expression of the parties' agreement. The
court's test, in other words, is based on the assumption that any writ-
ten agreement is an integrated one, and that only separate oral con-
tracts can be proved. The purpose of the rule, however, is not to pre-
vent the proving of oral agreements where there is a written agreement,
but to prevent the variation of a written agreement which represents
the complete agreement of the parties. This would seem to be almost
always a question of fact for the jury, and to be a particularly in-
appropriate question for the court to decide as a matter of law on
general demurrer, as in this case.

The problem involved here was discussed by Corbin in his treatise,
and the following quote seems particularly appropriate:

Transactions between two parties sometimes follow each other
in rapid succession; and it is not always easy to decide whether
they have made one complex contract or two successive con-
tracts. If the parties have reduced to writing one of two such
successive parts, leaving the other part unwritten, it is usual-
ly possible to prove the latter by parol evidence. If it is a
separate contract, the 'parol evidence rule' has no application
to the case. Even if it is not reasonably to be described as a
separate contract, it is very likely to be called one in order to
prevent the exclusion of parol testimony. Generally, this re-
sult can equally well be reached by holding that the un-
written part is such that a prudent man might be expected

24. ibid.
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to leave it out of the writing and that there is no complete
integration.

25

MISCELLANEOUS

There was the usual large number of cases involving contracts de-
cided during the survey period, but discussion of most of them is not
justified. A large number of these cases will be discussed under other
headings, and many of them merely apply settled rules. There are,
however, a few other cases which deserve special mention.

One case, in which the Supreme Court reversed the Court of Ap-
peals, involved a question of conflicts. 2 6 The action was a suit on a
New York judgment against defendant, a Georgia resident, rendered
pursuant to a contract providing for arbitration in New York, under
the terms of which defendant consented to the jurisdiction of the
Supreme Court of New York, with notice upon him to be served by
registered mail. The defendant made no appearance in the New York
court, and the Court of Appeals held that the judgment was not
valid. "The consent of the defendant here to a mode of service of
process otherwise utterly void because of lack of jurisdiction of the
court to subject persons of other states to its process as to a judgment
in personam will not operate as a waiver of proper service."'27 The
Supreme Court said that the Court of Appeals failed to give effect
to the rights of the parties under the contract and applicable rules
of law. The court relied on the rule that "a party may waive his
Constitutional and statutory rights," and the rule that when a con-
tract is made in one place to be performed in another, the contract
is to be governed by the law of the place of performance. Under the
applicable New York law, the agreement of the parties was " 'a consent
of the parties thereto to the jurisdiction of the Supreme Court' to en-
force performance of the contract. '28

Ingalls Iron Works Co. v. Standard Accident Ins. Co., 29 was an ac-
tion on a bond by the supplier of building materials to a subcon-
tractor for a school building. The trial court granted a non-suit on the
ground that there was no showing that the materials were used in
the construction of the school building. The obligors on the bond con-
tended ihat plaintiff must show with certainty that the materials

25. 3 CORBIN, CONTRACTS §594 (1950).
26. Crescent Textiles, Inc. v. Pacolet Mfg. Co., 107 Ga. App. 700, 131 S.E.2d 649

(1963), rev'd Pacolet Mfg. Co. v. Crescent Textiles, Inc., 219 Ga. 268, 133
S.E.2d 96 (1963).

27. 107 Ga. App. at 701, 131 S.E.2d at 651.
28. 219 Ga. at 270, 133 S.E.2d at 98.
29. 107 Ga. App. 454, 130 S.E.2d 606 (1963).
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were so used,, and that since it sought to do so only by circumstantial
evidence, it failed to carry its burden. The Court of Appeals disagreed,
and strongly implied "that once the materials purchased for use in
the prosecution of a public work, are delivered to the purchaser
(whether the prime contractor or a subcontractor), liability therefor
under the payment bond arises and it is immaterial whether they be
actually used in the construction or not."30 However, the court went
on to say that there was sufficient proof presented in the case to raise
a presumption that the materials were in fact used in the job.

Lawyers are always interested in cases which concern other law-
yers, and three cases decided during the survey period are interesting
for that reason. In Dean v. Jackson,31 the question involved was the
scope of an attorney's authority in handling his client's case. In ac-
cordance with the general rule, the court stated that the attorney's dis-
cretion in handling a client's case was very broad ("plenary") in the
absence of express restrictions contained in the contract of employ-
ment.

In Bearden v. Lane,32 an attorney sued his client on a contingent
fee contract and amended his petition to seek recovery for the value
of services rendered. The court said that an attorney cannot recover
under a contingent fee contract unless the contingency occurs. With-
out a contingent fee contract, a client has the right to terminate the
employment of an attorney at any time upon the payment of reason-
able attorney's fees without breaching the contract. Where there is a
contingent fee contract, and the client prevents the contingency from
happening, the attorney is entitled to reasonable fees.

The case seems to mean that so long as an attorney's suit against
his client does not interfere with the client's right to dismiss the at-
torney, it can be based on the employment contract. Otherwise, the
attorney must sue for the value of services rendered, so as to avoid in-
terfering with a client's right to dismiss his attorney at will.

The court, conceding for the purposes of argument that the original
petition was predicated upon a specific contract and that the amend-
ment made a new and distinct cause of action, allowed the amend-
ment because of a specific procedural statute in Fulton County and
affirmed the judgment awarding the attorney the value of his services
calculated on a quantum meruit basis.

The third case involving attorneys was Mangum v. Mills.3 3 The

30. Id. at 459, 130 S.E.2d at 610.
31. 219 Ga. 552, 134 S.E.2d 601 (1964).
32. 107 Ga. App. 424, 130 S.E.2d 619 (1963).
33. 108 Ga. App. 535, 133 S.E.2d 429 (1963).
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question involved was whether the defendant, a judgment creditor,
had contracted with plaintiff, the judgment debtor, to write off an
award of punitive damages in the case which gave rise to the present
controversy. In the prior case, the Court of Appeals had affirmed the
judgment "on condition that the sum of $500, awarded as punitive
damages, be written off. Otherwise, the judgment will be reversed."
Thereafter, correspondence between the attorneys for the litigants en-
sued, with the result that a draft for the amount of the judgment, less
the award for punitive damages, was forwarded to the attorney for the
judgment creditor. The following letter, quoted in the opinion, ex-
plains the basis of the present controversy.

'Mr. Gould Hagler, Attorney at Law, 520 Greene Street, Au-
gusta, Georgia. Dear Gould: I return all of the papers in
this case herewith. The draft is made payable to Byron Man-
gum and Randall Evans, Jr., and while ordinarily I would
have endorsed his name, by me as his attorney, as the law
authorizes, on the back of this particular draft there is a
notation to the effect that it is not to be paid until endorsed
exactly as shown on the face, which means that you expect
me to go to Grovetown and have Byron Mangum endorse the
check. I do not feel called upon to do it that way, and inas-
much as you and your client feel that you must deal with my
client in order to get a proper receipt for the money, I with-
draw my proposal to write off the $500 punitive damages. If
within ten days you pay me in cash (not check or draft) the
amount of $1,172.42, I will proceed: otherwise consider the
$500 not written off. Yours truly, Randall Evans, Jr.'

The Court of Appeals said that the trial court erred in holding
that the punitive damages had been written off, thereby ending the
case. "No complete, enforceable and binding contract can be found in
the correspondence and surrounding circumstances in which it was
written." The court went on to point out why there was no contract,
i.e., no consideration and no meeting of the minds. But the interesting
question is why the case was litigated in the first place. Conceding
that the sporting theory of justice is more important than the interest
of one's client, it is difficult to see why the attorneys went to all the
trouble of having the Court of Appeals tell them what they must have
known. After all, as the Georgia Supreme Court said in Sorrells v.
Atlanta Transit System, Inc., discussed above, "everyone is presumed
to know the law." Perhaps, however, this dictum applies only to lay-
men, not lawyers.
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STATUTES

The 1964 Legislature reenacted GA. CODE section 20-704, rules of
interpretation for contracts, which had been repealed by the 1963
Legislature. There was one change, relative to the UNIFORM COM-

MERCIAL CODE. The third rule of interpretation now reads:

The custom of any business or trade shall be binding only
when it is such universal practice as to justify the conclusion
that it became, by implication, a part of the contract, except
in regard to those transactions covered by the Uniform Com-
mercial Code.

The italicized language indicates the change.


