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In 1962 the Georgia General Assembly as a result of Ferguson v.
State of Georgia,' amended three Georgia statutes2 pertaining to crimi-
nal procedure: GA. CODE section 38-415, allowing the defendant to
make an unsworn statement, GA. CODE section 38-416, the incompetency
statute and GA. CODE section 27-405, providing that the court shall hear
all legal evidence submitted and shall always permit an unsworn state-
ment by the defendant. Shortly after the passage of these amendments
it was said, "it will be interesting to see the effect that these amend-
ments will have on Georgia's criminal practice.' ' Indeed it has been for
these amendments resulted in controversy over whether a criminal de-
fendant making an unsworn statement has the right to have his counsel
question him during such statement.

It is the purpose of this article to present briefly the background
of this conflict and to examine a recent Georgia case4 that has caused
a "fruit basket turnover" in this field and apparently laid this ques-
tion to rest.

I. BACKGROUND

That a party was unqualified to testify as a witness was firmly
established at common law by the sixteenth century. "The old com-
mon law shuddered at the idea of any person testifying who had the
least interest.'"' It is not human nature to speak the truth under such

a presssure as would be brought to bear on the prisoner, arid it is not
a light thing to institute a system which would almost enforce perjury
on every occasion." 6 Thus, disqualification for interest was extensive
common law when this nation was formed.7 In the United States as in
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England, criminal defendants were deemed incompetent as witnesses.8

Eventually almost every state abolished the common law rule except
Georgia. 9

Under the Georgia practice, 1" although the accused was deemed
incompetent to make a sworn statement, 11 he could make an unsworn
statement and on cross-examination he could decline to answer any or
all questions.' 2 This procedure was subsequently challenged in Fergu-
son v. Georgia.13 During the trial of this murder case, while the de-
fendat was making an unsworn statement, the State objected to the
attempt by defendant's counsel to question him and the objection was
sustained. The case was appealed to the Georgia Supreme Court where
the conviction was affirmed. The United States Supreme Court granted
certiorari.14 The only question before the court was whether the appli-
cation by the Georgia courts of GA. CODE ANN. section 38-415 (1954
Rev.) denied the defendant the right to counsel at every step of the
proceedings against him within the fourteenth amendment. The de-
fendant raised no question as to the constitutional validity of GA.
CODE ANN. section 38-416 (1954 Rev.), the incompetency statute. The
Supreme Court reversed the decision, holding that Georgia courts in
applying section 38-415 in connection with section 38-415 could not
deny defendant the right to have his counsel question him during his
unsworn statement, as such action would be in violation of the due
process clause of the fourteenth amendment. The decision was based
on the proposition enunciated in Powell v. Alabama15 that defendant
is entitled to "the guiding hand of counsel at every step in the pro-

8. Ibid. Also see for a discussion of the common law, 2 WIGMORE 575 (3rd ed.
1940) ; Ferguson v. Georgia, 365 U.S. 570 (1961).

9. HERRICK, UNDERHILLS CRIMINAL EVIDENcE 288 (5th ed. 1956).
10. The Georgia practice has been analogized to that of the English Courts of the

nineteenth century and that of the civil law as it now exists in many of the
countries of Western Europe. For a detailed treatment, see Appendix II, United
States v. Grunewald 233 F.2d 556, 587 (1956), and SCHLESINGER, CoMe. LAW
239 (2d ed. U.C.B. 1950).

11. GA. CODE ANN. §38-416 (1954 Rev.): (1037 P. C.) Person not competent or
compellable to testify for or against self. No person, who shall be charged in any
criminal proceeding with the commission of any indictable offense or an) of-
fense punishable on summary conviction shall be competent or compellable to
give evidence for or against himself. (AcT 1866, pp. 138, 139). Also see 13 NIFR-
CER L. REV. 265 (1961).

12. GA. CODE ANN. §38-415 (1954 Rev.) : (1036 P.C.) . Prisoner's statement; oath,
cross-statement. In all criminal trials, the prisoner shall have the right to make
to the court and jury such statement in he case as he may dem proper in his
defense. It shall not be under oath, and shall have such force only as the jury
may think right to give it. They may believe it in preference to the sworn
testimony in the case. The prisoner shall not be compelled to answer any ques-
tions on cross examination, should he think proper to decline to answer. (AcTS
1968, p. 24; 1874, pp. 22, 23; 1878-9, p. 53).

13. 365 U.S. 570 (1961).
14. Ferguson v. Georgia, 362 U.S. 901 (1959).
15. 287 U.S. 45 (1932).
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ceedings against him.16 The court also strongly hinted that when GA.

CODE section 38-416, the incompetency statute was brought before the

court it would be held unconstitutional.
As a result of the Ferguson case the Georgia General Assembly

amended the pertinent code sections17 eliminating the provision of in-
competency of the accused as a witness and granting to him the privi-
lege of electing one of three procedures: (1) being sworn and testifying
as a witness; (2) making an unsworn statement, or (3) refraining from
making a statement. If the defendant chose to be sworn he was subject
to cross-examination whereas if he made an unsworn statement he was
not. It has been suggested the purpose of this legislation was to (1) do
away with the incompetency statute, and (2) eliminate the advantage
a defendant would secure by having counsel assist him in making an
unsworn statement without being cross-examined.' 8 However, if such
was the legislative purpose of these amendments, they were not to be
given this construction by the Georgia Court of Appeals.

In Shoffeitt v. State,19 the prisoner had elected in the trial court to
make an unsworn statement, and the trial judge had permitted his own
counsel to question him under the admonition in the Ferguson20 case
that he was entitled to his counsel; but then in an effort to balance
the effect of this, permitted questioning by State's counsel. The Court
of Appeals correctly held that an accused in making an unsworn state-

ment can not be cross-examined without his consent. Had the court
stopped here several of the later cases would not have arisen. However,
the court continued its opinion in what was apparently dictum when it

recited that:

The case of Ferguson v. Georgia, supra, held that as a matter
of right the accused was entitled to be questioned by his
counsel to elicit his unsworn statement to the court and jury
in his defense."

In Middlebrooks v. State2l the court quoted the above inaccurate
statement as the basis for reversal. Lovett v. State-2 reaffirmed the Geor-
gia Court of Appeals' view of this matter.

It would seem the Court of Appeals failed to recognize the fact that
their is no denial of the right of counsel when the defendant has the
right to elect the procedure to be followed.

16. id. at 69.
17. GA. CODE §§38-415, 38-416 and 27-405.
18. 15 MERCER L. RFV. 512, 513 (1964).
19. 107 Ga. App. 217, 129 S.E.2d 572 (1963). Note, 26 GA. B. J. 225 (1963). Also

see MERCER L. REv. 412, 415 (1963) .
20. 365 U.S. 570 (1961).
21. 107 Ga. App. 587, 130 S.E.2d 798 (1963). Also see 15 MERCER L. REV. 133

(1963).
22. 108 Ga. App. 478. 133 S.E.2d 595 (1963). Also see Note, 15 MERCER L. REV.

512 (1964).
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II. CURRENT VIEW

As early as spring of 1963, a comment in the MERCER LAW REVIEV 2 3

pointed out the inaccuracy in the Shoffeit 24 case and the danger there-
in. In the fall of the same year, Professor Mallory C. Atkinson also
pointed out the difficulty in the view taken by the Court of Appeals. 2

5

It would seem that these two writers have now had their views vindi-
cated.

In Dukes v. State26 the first indication appears that at least one mem-
ber of the Court of Appeals had some qualms about Shoffeit 27 and the
subsequent cases citing it. There, judge Hall concurring specially said
that under the legislation of 1962:

the defendant now able to be sworn and have counsel ex-
amine him, has the same rights that exist in every state of
the union and in the Federal Courts. In Georgia a defendant
who does testify as a witness has greater protection than in
the Federal Courts by virtue of the fact his general character
cannot be assailed unless he actually puts it in issue. The
right to make an unsworn statement is merely "'an additional
right", not required by the Federal Constitution as essential
to a fair trial. Thus the present Georgia Law gives the de-
fendant when sworn as a witness and same and even greater
rights than do other American jurisdictions, and gives the
defendant the additional or alternative right to make any
unsworn statement he deems proper for his defense without
aid of counsel to elicit the statement. How can it possibly be
said that the giving of this additional right violates the funda-
mental principles of liberty and justice guaranteed by the
Fourteenth Amendment? In some cases counsel may consider
it advantageous for the defendant to waive his right to be
examined by counsel as a witness and to elect to make an un-
sworn statement, thereby depriving the State of the oppor-
tunity of cross-examination.28

Judge Hall continues saying that following the 1962 act he believes
the law now is as enunciated by the Georgia Supreme Court in Corbin
v. State2 9 which arose prior to the Ferguson decision. There the court
said:

The right to make a statement in his behalf is a personal
right guaranteed the defendant by Code, §38-415, and ex-
tended no further than to permit him personally to make
to the court and jury just such statement as he deems proper

23. 14 MERcER L. REV. 412, 415 (1963) .
24. 107 Ga. App. 217, 129 S.E.2d 572 (1963).
25. 15 MERCER L. REV. 132 (1963).
26. 109 Ga. App. 825, 137 S.E.2d 532 (1964).
27. 107 Ga. App. 217, 129 S.E.2d 572 (1963).
28. 109 Ga. App. 825, 831-832, 137 S.E.2d 532, 536 (1964).
29. 212 Ga. 231, 91 S.E.2d 764 (1956).
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in his defense. His counsel has no right to ask him questions
while he is making a statement. The trial judge, however, in
his discretion, can permit his counsel to ask him questions
or make suggestions to him relating to his statement, while he
is making it or when he has concluded it.30

What caused the Georgia Court of Appeals to finally question the
wisdom of its prior stand is unknown to this writer but certainly Judge
Hall's opinion may have had something to do with this. In any event,
in March, 1965, in the case of Williams v. State3 l the following question
was certified to the 'Georgia Supreme Court by the Court of Appeals:

Where a defendant in a criminal case is not sworn as a wit-
ness and elects to make an unsworn statement, is it within
the power of the court to deny to his counsel the right or
privilege of interrogating the defendant during the course of
making the statement, assuming that the proposed interroga-
tion would consist of relevant and proper questions if per-
mitted?

3 2

Justice Almond in writing the opinion of the court answered the
question in the affirmative. The court seemed to recognize under the
current Georgia law the accused may elect which procedure he wishes
to follow and in this there is no denial of his constitutional rights.
The court quoted the above mentioned language of Corbin v. State33

referred to by Judge Hall.

CONCLUSION

The case of Williams v. State34 would seem to have settled the ques-
tion of the right of the accused to have his counsel question him while
making an unsworn statement. Certainly the earlier view taken in
the dictum of the Shoffeit a ' case would have restored the very situation
that the 1962 amendments would seem to he aimed at: the guilty de-
fendant being permitted to say anything he desired without fear of

perjury, penalties or cross examination and in addition have the aid
of his counsel.

By this decision the Supreme Court of Georgia has restored the origi-
nal legislative intent to the Georgia laws. Under this case the accused
who makes an unsworn statement has no right to have his counsel
question him, but this is a matter for the trial judge who may exercise
his judicial discretion.

30. 212 Ga. 231, 232-233, 91 S.E.2d 764, 768 (1956) (emphasis added).
31. Williams v. State, supra n. 4.
32. A second question was also certified in the event the first was answered in the

negative. Since the first question was answered in the affirmative the court did
not reach the second.

33. 212 Ga. 231, 91 S.E.2d 764 (1956) .
34. Supra n. 4.
35. 107 Ga. App. 217, 129 S.E.2d 572 (1963) .
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