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I

NATURAL LAW PHILOSOPHY AND ANALYTICAL JURISPRUDENCE

For natural law theorists (1) the validity of a rule of positive law
lies in its conformity with natural law-that law which is inherent or
inmmanent in the nature of things; (2) man can perceive natural law

through reason or the rational element;1 (3) only those laws which
conform to natural law are valid laws (which should be obeyed), and
any law which does not, is not a valid law (and there is no duty to
obey such a law) . In general, natural law philosophers try to deduce
a universal system of law from the nature of man, or try to deduce an
ideal body of legal principles from some rationally ascertained or self-
evident first principle (which usually amounts to one must do Good
and avoid Evil) .2

Analytical legal theorists are engaged in the elucidation and analysis
of law as it is. They describe their aims as "humble." These philoso-
phers are occupied with explaining what constitutes a system of law,
and in classifying or analyzing legal concepts, such as rights, duties,
responsibility. For analytical theorists law is a system of norms created
by the acts of human will; it is man-made. Law is not determined by
reference to any transcendental notion of justice. The analysis of law
and of' legal concepts is to be distinguished from historical inquiries,
sociological inquiries, and critical appraisals of law in terms of moral
aims. Some analytical jurisprudents are influenced by the logical posi-
tivists" and maintain that statements about morals are not empirically

*Senior law student, Walter F. George School of Law, Mercer University.
1. According to Bentham, denominated by various men as Moral Sense, or Com-

mon Sense, or Understanding. Bentham, AN INTRODUCTION TO THE PRINCIPLES
OF MORALS AND LEcISLATION (hereinafter 1 of M & L) , ch. I, para. 14, n. 1.

2. Bentham lists various phrases that have served as appellations for natural law:
Rule of Right, Fitness of Things, Law of Nature, Law of Reason, Right Reason,
Natural Justice, Natural Equity, Good Order, Truth, Doctrine of Election.
P of M & L, ch. II, para. 14, n. 1.

3. These philosophers emphasize experience as against reason. They contend that
all meaningfil statements are either (1) empirically verifiable, or (2) analytic
a priori (true by virtue of the meaning of the words themselves, e.g., "Black
cats are black") . Statements about natural law, ethics, and morals are meaning-
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verifiable and are thus meaningless; others may feel that there are other
normative orders of which natural law may be one, but that law cannot
be defined by the inclusion of any ideal of justice.4 Analytical juris-
prudents feel that they are engaged in the scientific exposition of law.
They seek to take developed systems of law as they are, to analyze the
legal institutions and legal precepts and juristic conceptions that actual-
ly exist, and to obtain the materials for a universal science of law in
that way.

II

BENTHAM'S THEORY

Philosophers of the eighteenth and nineteenth centuries were greatly
influenced by Newton. A basic tenet of Newton's physics is that phy-
sical laws describe not necessarily intelligible but constant relationships.
For example, if a certain amount of heat is applied to water, it will
boil. Physical laws do not tell us why it will boil; they merely describe
a constant relationship. Among the philosophers influenced by New-
ton's concern with the physical world as opposed to the moral world
were the utilitarians.5 Why not have a similar science of psychology,
sociology, of law and morals?

Bentham's doctrine was intended to apply to both morals and legis-
lation, but, as a matter of fact, his great aim was to apply his prin-
ciples to law reforms. AN INTRODUCTION TO PRINCIPLES OF IMORALS AND

LEGISLATION was written as an introduction to a penal code. The key-
note to Bentham's philosphy is found in the opening sentences of his
work.

Nature has placed mankind under the governance of two sov-
ereign masters, pain and pleasure. It is for them alone to
point out what we ought to do, as well as to determine what
we shall do. On the one hand the standard of right and
wrong, on the other the chain of causes and effects, are
fastened to their throne. . . . The principle of utility recog-
nizes this subjection, and assumes it for the foundation of that
system, the object of which is to rear the fabric of felicity by
the hands of reason and of law.... By the principle of utility

less, since they are neither empirically verifiable nor analytic a priori-at most
they are emotional expressions. Logical positivists assert that philosophy is not
a theory but an activity. They interpret philosophy as logical analysis and
clarification of everyday language, and insist that mathematical and logical
truths are tautological (tautologies are a sub-class, a special category, of analytic
a priori statements).

4. Kelsen, GENERAL THEORY OF LAW AND STATE (1961).
5. Those philosophers who adhere generally to the doctrine that the determining

consideration of right conduct is the usefulness of its consequences. Cf., Ben-
thamism (utilitarianism as taught by Jeremy Bentham): the aim of action
is the largest possible balance of pleasure over pain, or the greatest happiness of
the greatest number.
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is meant that principle which approves or disapproves of every
action whatsoever, according to the tendency which it appears
to have to augment or diminish the happiness of the party
whose interest is in question: or, what is the same thing in
other words, to promote or to oppose that happiness. I say
of every action whatsoever; and therefore not only of every
action of a private individual, but of every measure of gov-
ernment. 6

If then, pain and pleasure are supreme, it is necessary to ascertain
the sources from which they flow. These sources are four in number:
the physical, the political, the moral, and the religious. Each of these
is a "sanction," inasmuch as the pleasures and pains belonging to it
give a binding force to any law or rule of conduct. When pain or
pleasure comes to us from the ordinary course of nature, not modified
by the interposition of the will of any human being or any superior
invisible being, it is said to issue from the physical sanction, e.g., tem-
perance conserves health and produces pleasure; disease is naturally
brought on by intemperance, and pain is the result. When pain or
pleasure comes through properly constituted authority in the com-
munity, and is administered by a particular person or persons duly
accredited (say, a judge) , it issues from the political sanction, or what
we usually know as the law of the land. The moral sanction designates
the pressure of public opinion upon us, and should more properly be
called the popular sanction. The religious sanction has reference to our
belief in God and His relation to us in the present life and in a
future.7

"The value of a lot of pleasure or pain" depends on four things-
its intensity, its duration, its certainty or uncertainty, and its propin-
quity or remoteness. Two other considerations must also be taken into
account-its fecundity (the likelihood of its being followed by sen-
sations of the same kind, pleasure by pleasures, and pain by pains) and
its purity (the likelihood of its not being followed by sensations of the
opposite kind, pleasure by pains, or pain by pleasures) . And so far as
a collection individuals is concerned, the extent of the pain or pleasure,
that is, the number of persons affected by it, must also be taken into
accouint.8

It is then a matter of a hedonistic calculus-of summing up pleasures
and pains in any particular case, balancing the pleasures against the
pains, and estimating the value accordingly. This is the theoretically
perfect process; but in actual practice it is not necessary to go through
the process strictly, previously to every moral judgment formed or to

6. PofM&L,ch.I.
7. P of M & L, ch. III.
8. P of M & L, ch. IV.
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every legislative or judicial operation. Things are shortened for us by
the fact that we 'live in an organized community, with customs, laws,
rules, and institutions provided for our guidance, based on a large
and varied experience. 9

Bentham then lists fourteen simple pleasures and twelve simple
pains,10 and describes thirty-one factors that influence sensibility to
pleasure and pain (such as health, bodily imperfection, strength of in-
tellectual powers, bent or inclination, etc.).11

Pain and pleasure are not only guides for moral and legislative or
judicial decisions, but may also be used by the legislator to achieve de-
sired behavior: not only are the ends of legislation pleasure and ab-
sence of pain, but the means of realizing these ends must also be plea-
sure and pain--or, alternatively, pains inflicted to insure the greatest
happiness for the greatest number. All sanctions consist of hope of
pleasure and fear of pain. The problem of the legislator is to define
punishment in such a way that private interest shall be brought by
artificial means to coincide with public interest. By infliction of pun-
ishments the individual's egoistic tendencies must be brought in line
with the good of the greatest number. Thus law alone can accomplish
the greatest happiness for the greatest number. "The business of gov-
ernment is to promote the happiness of the society, by punishing and
rewarding." Bentham places greater stress on punishment than reward,
since this is more particularly the subject of penal law. Offenses may
be classified in accordance with the dictate of the principle of utility:
an act is more or less pernicious according to the pain or pleasure it
generates in the community, with such things as intention, motive, and
the general disposition the act indicates taken into account. 12 Since
punishment involves pain, in itself it is a mischief; its use is justified
only for the sake of excluding some greater evil. It is therefore to be
avoided where there is no mischief to prevent, where it cannot effective-
ly prevent mischief, or where it will produce more mischief than it
prevents.

13

III

CRITICAL ANALYSIS OF BENTHAM'S THEORY

Bentham has been charged with setting up a system of natural law
of his own, by assuming to find universal principles upon which all
law must rest in much the same spirit as the metaphysical jurist con-

9. Ibid.
10. P of M& L, ch.V.
11. P of N1 & L, ch. VI.
12. P of M Kc L, chs. VII, VIII, IX, X. XI.
13. P of M & L, ch. XIII.
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ceived that he could find these necessary and universal principles by
logical development of a fundamental conception of right.1' "The pro-
gram of deriving, by the light of reason, 'laws' about man in society from
a very stable and highly simplified human nature fits the utilitarians
not less well than . . . the scholastics.' 15 And of Bentham's statement,
made in another of his works, "it is the greatest happiness of the great-
est number that is the measure of right and wrong,"'I6 it has been said,
"This is really a moral maxim-a form of summary of a moral posi-
tion, the position that it is morally right to seek to secure the greatest
happiness of the greatest number, morally wrong to work against it,
that nothing is good that does not make for such happiness or wrong
that does not work against it."17 Are these assessments of Bentham cor-
rect, or does he more truly deserve being called, as he often is called,
the first rigorous analytical philosopher?

It is not difficult to find strewn through Bentham's text statements
which may sound like natural law theories. In fact, it is not necessary
to go any further than his opening paragraph to find such an instance:
"Nature has placed mankind under the goverance of two sovereign
masters, pain and pleasure. It is for them alone to point out what we
ought to do, as well as to determine what we shall do. On the one
hand the standard of right and wrong, on the other the chain of causes
and effects, are fastened to their throne." Here Bentham seems to be
doing what natural law theorists customarily do. He is setting tip a
principle upon which all law must rest.

But an essential difference between Bentham and the natural law
philosophers is that Bentham derives nothing by an a priori "light of
reason." The principle of utility differs from other, moral precepts
which have been successively put forward in that it is the expression
not of subjective preference of the moralist, as Bentham contends
natural law theories are, i s but of what he considers an objective law of

14. I Pound, JURISPRUDENCE 55 (1959).
15. Schumpeter, HISTORY OF ECONoMic ANALYSIS 132 (1954) .
16. Bentham, A FRAGMENT ON GOVFRNMENT, preface, para. 2.
17. Harrison, A FRAGMENT ON GOVERNMENT AND AN INTRODUCTION TO THE PRINCIPLES

OF MORALS AND LEGISLATION BY JEREMY BENTIA.M, Introd. liv (1948).
18. Bentham briefly and contemptuously sets aside natural law: "The various

systems that have been formed concerning the standard of right and wrong, may
all be reduced to the principle of sympathy and antipathy. One account may
serve for all of them. They consist all of them in so many contrivances for
avoiding the obligation of appealing to any external standard, and for prevailing
upon the reader to accept of the author's sentiment or opinion as a reason for
itself. The phrases different, but the principle the same." P of M & L, ch. II,
para. 14.
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human nature.19 The principle of utility is Bentham's single axiom-
the one assumption underlying his new science. Regarding the prin-
ciple as an axiom, Bentham points out that it is not susceptible of
direct proof, since that which is used to prove everything else cannot
itself be proved.20 But it is susceptible of indirect proof in that it is
an empirical fact that there is not, nor has there ever been, a living
human creature so stupid and so perverse as not to have referred to
the principle of utility in many, if not in most, of the decisions of life;
it is a principle which men habitually adopt and apply without giving
it a thought. For Bentham, that all men seek pleasure and avoid pain
is an empirical fact, a truism-not a moral maxim.

Another important distinction between Bentham's system and natural
law theories is that natural law theories give validity in an absolute
sense; all Bentham gives to his system, when he postulates his axiom
and then derives his system, is hypothetical validity.21 It is probably
correct that the principle of utility has been unable to maintain its

position as an unassailable first principle rooted in science. Neverth-
less, this is not to say that Bentham's development of the principle of
utility is not scientific.

Bentham is concerned with how in principle one can go about
answering the problems of conduct. He is concerned with the "right-
ness" of actions in terms of consequences (Is this action appropriate
to the circumstances?) . He is not concerned with the "good-ness" of
actions (Is the actor deserving of praise for what he did?) . The end
which Bentham has in view is to create a science of morals and legis-
lation. His pleasure-pain calculus is aimed at founding a science of
law, at providing a mathematical basis for the theory of legal punish-
ment. "The greatest happiness of the greatest number" is not a moral
maxim but a procedure for making moral and legislative decisions.

19. On the theory that "any fool can be original," analytical jurisprudents, like in-
dividuals engaged in any other field of endeavor, frequently adopt, and then
build on or refine the methods or theories of other philosophers. H.L.A. Hart,
in THE CONCEPT OF LAW (1961), seems to substitute his survival principle for
Bentham's pleasure-pain principle: It is a truism that the end of human activity
is survival. This being so, certain rules become a matter of necessity in any
viable legal system. These he calls the "minimum natural law content" that
any such system must have-rules to protect persons, property, and promises.
He then explains that he is not a natural law theorist because he is establish-
ing this minimum natural law content on a purely empirical basis-it is based
on social facts which are only contingently true (conceivably things could be
otherwise).

20. In any system, one cannot prove the completeness of a system within the system
itself. E.g., one cannot explain the rles of chess using only the rules of chess,
or the rules of football using only the rules of football.

21. Compare, Kelscn, GENERAL THEORY OF LAW ANO STATE (1961), in which he
postulates the validity of the basic norm from which are derived the norms that
make up a legal order, giving only hypothetical validity to the entire system.
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In his final chapter Benthain, presaging much of the work of later
analytical theorists, discusses what is meant by jurisprudence:

Among the words that are appropriated to the subject of law,
there are some that in all languages are pretty exactly cor-
respondent to one another: which comes to the same thing
nearly as if they were the same. Of this stamp, for example,
are those which correspond to the words power, right, obliga-
tion, liberty and many others .... To be susceptible of an
universal application, all that a book of the expository kind
can have to treat of, is the import of words: to be, strictly
speaking, universal, it must confine itself to terminology.22

The idea underlying Bentham's distinction and analysis is that law can
be something precise and definite, and that it is possible to separate
clearly between law and justice or morals. He indicates that we may
deal with positive law as such, and that rights and duties may be
studied as legal conceptions and not only as moral or political concep-
tions.

Bentham is essentially a systematic philosopher whose practical pro-

posals are reached by logical analysis of his subject matter and the ap-
plication to the matter so analyzed of the single criterion of utility.
For example, the old notion of punishment as retribution is based on
the idea of a moral accounting: a man should suffer pain in propor-
tion to the harm that he has done; the application of punishment is
an end in itself (this may be termed a backward-looking approach).
Bentham sees punishment as a technique of social control, to be in-
flicted only if it prevents more mischief than it produces. Punishment
itself is not of any value. A system of punishment is justifiable only
by its beneficial consequences. These are deterrence of others and
reform of the offender (this may be termed a forward-looking ap-
proach) . W\hile the idea that threat of penalties is a powerful deter-
rent may not be entirely persuasive any longer,23 nevertheless Ben-
tham's theory of punishment is the subject of analysis and controversy
among analytic jurisprudents of today.24

22. P of M & L, ch. XVII, §2.
23. There is a realization today that in the type of crimes which are most trouble-

some fear of punishment is not a powerful deterrent; that the part played by
calculation in anti-social behavior has been exaggerated.

24. Utilitariais have difficulty with questions such as these: (1) If deterrence is the
objcctive of any system of punishment, why not punish the criminal's wife and
child? This is often a more powcrful deterrent than punishment of the crimi-
nal himself. (2) If deterrence is the objective, why not pick out some innocent per-
son and punish him severely as a warning to those who might step out of line (as
the Germans did during the last World War) ? (3) Suppose there is a possibility
of a great social catastrophe (mob violence or even revolution) because a crime
has been committed and its perpetrators have not been apprehended. If we are
not concerned with retribution, why should not officials pick out a likely
suspect, fabricate evidence against him, and punish him to avert the unheaval?

1965]
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The fact that Bentham seeks to apply the results of his scientific
analysis (for Bentham was primarily a law reformer) does not change
the essential nature of his work. There seems nothing inconsistent in
founding a science of law and then applying this science to clarify or
ameliorate existing legal institutions. Theoretical law should not be di-
vorced from law in action. Just as the practice of law is improved by
an understanding of the theory of law, the theoretical study of law

is better for rubbing elbows with the practical.
That Bentham's ideas were not entirely original he freely acknowl-

edges. His writings are based on ideas of Gay, Hume, Beccaria, and Hel-
vetius. Moreover, Bentham's psychological analysis may be out of date
for modern psychologists, and the principle of utility itself is by now
discredited as an infallible criterion of universal application. Yet Ben-
tham is the starting point of modern analytical jurisprudence, for he
founded not a doctrine but a method.

This would be justifiable on utilitarian principles-the greatest good for the
greatest number-and also justifiable if we say retribution is not the aim of
punishment. It has been suggested that the answer to these questions is found
in the distinction between the general justifying aim of punishment (deterrence
and reform) and the distribution of punishment (based on retribution), and
that a great deal of confusion occurs because people try to make the answer to
one of these questions serve as the answer to both. Hart, Prelegomenon to the
Principles of Punishment, PROCEEDINGS OF THE ARISTOTELIAN SOCIETY 60 (1959-
60) ; PUNISHMENT AND THE ELIMINATION Or RESPONSIBILITY (1961).
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