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The total of 155,493 bankruptcy cases filed in the fiscal year 1963,

established a record high.' This was the eleventh consecutive year in
which the number of cases filed exceeded the total of the prior year.2

The following table will clearly illustrate the number of discharges
granted, denied, waived or not applied for in the filings tabulated in
the United States District Courts.
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The above statistics coupled with the fact that each bankruptcy
case reported had an average of thirty-five creditors3 vividly sets before

us the problem of discharges and their place in the scheme of post-

bankruptcy litigation.

It is generally agreed among bankruptcy practitioners that at least
three reasons exist for granting discharges: (I) It is just and humane
to the debtor; (2) it aids creditors in discovering and recovering as-
sets; and (3) it gives effect to the sound public policy of not keeping
a debtor bound to his debts, but rather of restoring him to the busi-
ness community.4 The right to discharge is one thing, and the effect
of that discharge, when granted, is another matter. Thus, the issue
of the effect of a discharge really takes on meaning when a creditor
attempts to enforce his claim and the bankrupt comes forward with
his discharge as a defense. Under our present establishment of juris-
diction, the place and time for the determination of the effect of a dis-
charge is when the discharge is raised as a defense to the enforcement
of a particular claim in the court chosen by the claimant.

It is well at this time to observe that a creditor is not in contempt
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4. Ungerman, Dicharge: The Prime Mover in Bankruptcy, 36 REF. T. 85 (1962).
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of the Bankruptcy Court merely because he files suit against a bank-
rupt for an obligation scheduled in the bankrupt's petition.5 Further,
the creditor is not considered to have waived his right to file subse-
quent litigation against the bankrupt following the issuance of a dis-
charge merely because the creditor had failed to claim his rights to
oppose the granting of the discharge,' or the creditor has failed to file
his claim with the Bankruptcy Court.' Likewise, neither is the creditor
barred from precipitating subsequent litigation where he has filed
his proof of claim in the Bankruptcy Court and been paid only a por-
tion of the claim. 8

Where a claim has ripened into a judgment before the granting of a
discharge, the bankrupt's remedy in subsequent attempts to enforce
the judgment lies in following whatever state procedure provides for
preventing the enforcement of the judgment in issue. Usually this
remedy would be a petition to enjoin the creditor from satisfaction of
his execution, attachment or garnishment of the property or wages of
the bankrupt. In several states, the bankrupt has the privilege of em-
ploying special statutory relief, such as a motion to vacate a default
judgment, or an application for cancellation of record of the judgment
claimed to be discharged in bankruptcy. 9 Regardless of which remedy
is followed by the bankrupt, the discharge in bankruptcy is urged as a
defense thus placing before the court the issue of whether or not the
claim on which the judgment was based was dischargeable. The bank-
rupt establishes a prima facie case for himself by introducting a certi-
fied copy of his discharge in evidence, 10 thus casting upon the creditor
the burden of proving that the debt in question is in the non-dis-
chargeable category. To prevail in this set of circumsances, the creditor
must establish the elements set forth in section 17 of the BANKRUPTCY

ACT to except his claim from the discharge. Relative to the basic rules
concerning the burden of proof, one observation here is noteworthy.
Where the creditor is relying on section 17 (a) (3) of the BANKRUPTCY

ACT to exclude his claim from discharge, the creditor is considered to
have carried the burden of showing his debt was not discharged when he
establishes the fact that the bankrupt failed to schedule his debt pro-
perly in time for him to file and have allowed his proof of claim in the
bankruptcy proceedings." If the above-stated facts obtain, the bank-

5. DiMock v. Revere Copper Co., 117 U.S. 559 (1885); Boynton v. Ball, 121 U.S.
457 (1886).

6. Hisey v. Lewis-Gale Hospital, 27 F.Supp. 20, 26 (W.D. Va. 1939); Devereaux v.

Belsey, 296 U.S. 589 (1935).
7. Friend v. Talcott, 228 U.S. 27 (1913).
8. Oglebay, Some Developments in Bankruptcy Law, 18 REF. J. 9, 14 (1943).
9. N. D. CENTURY CODE §28-20-30 (1960); MINN. STATUTES ANN. §548.18 (1964).

10. Collier, §§17.23, 17.31.
11. BANKRUPTCY AcT §17(a) (3).
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rupt then must bear the onus of proving that the creditor is excluded
from the protection of this section since he knew of the bankruptcy
proceedings even though his debt was not properly and timely scheduled
therein.

12

Assuming the issue of dischargeability has been joined, the court
then has before it the matter of what evidence should be allowed in the
record. Generally, the basic rules of evidence employed in federal prac-
tice obtain except where the BANKRUPTCY ACT provides otherwise. 13

To illustrate some of the rather common problems in this area, several
factual situations will be mentioned. Where an action is brought on a
promissory note evidencing an obligation which replaced another ob-
ligation, the creditor may prove that the original obligation was non-
dischargeable in order to overcome the bankrupt's contention that the
obligation on the note was discharged as an unsecured claim. 14 What
is the result when a discharge is urged as a bar against a judgment?
This question has been decided by the courts-both ways. However,
research reveals that a strong majority provides where the judgment
itself clearly states that the debt was either dischargeable or non-dis-
chargeable, the litigant will not be allowed to contest that fact in pro-
ceedings to secure satisfaction of the judgment. 15 What is the status of
a record devoid of evidence decisive of dischargeability? If it appears
that neither the judgment nor the record clearly proves the nature and
type of debt on which judgment was entered, the issue arises as to
the admissibility of evidence dehors the record to show whether or not
the debt was dischargeable. On this problem, a strong group of con-
servative decisions holds that the court must make its determination
of dischargeability on the basis of the entire record and should not ad-
mit additional evidence.' 6

However, notable decisions hold that evidence dehors the record may
be admitted to prove the character of the debt on which the judgment
is based.' 7 The position taken by the aforementioned decisions is
based on the following reasoning: when a discharge is urged as a de-
fense in a suit on a promissory note, proof should be admissible to show
that the original debt for which the instrument was given was of a
non-dischargeable nature. The logic in this position is found when we
consider that a judgment on a debt does not alter the nature of the

12. Hill v. Smith, 260 U.S. 592 (1923).
13. BANKRUPTCY ACT §21.
14. Louisville Bank Co. v. Buchanan, 117 Ky. 975, 987, 80 S.W. 193 (1904).
15. Universal C.I.T. Credit Corp. v. Woodmausee, 374 S.W.2d 389 (1964).
16. Fleshman v. Trolinger, 18 Tenn. App. 208, 74 S.W.2d 1069 (1934); Bank of

Williamsville v. Amherst Motor Sales, 234 App. Div. 261, 254 N.Y. Supp. 825
(1932); Campbell v. Norgart, 73 N.D. 297. 14 N.W.2d 260 (1944).

17. Fidelity & Cas. Co. v. Golombosky, 133 Conn. 317, 50 A.2d 817 (1946). See,
Annot., 170 A.L.R. 368 (1947).
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obligation; therefore, the nature of the original obligation is controlling
and consequently should be allowed to be established by competent evi-
dence. Is this not the true purpose of rules of evidence? A silent and
inaccurate record will not allow the creditor to establish the true nature
ofthe obligation on which the judgment is based, thus thwarting the
clear purpose of the BANKRUPTCY ACT.1s The creditor has the burden
of proving that his debt is non-dischargeable, but under the restrictive
theory of evidence which prohibits from showing the non-dischargeable
nature of the original debt, the record is all too often inconclusive on
that issue. Consequently a debtor will normally be relieved of a non-
dischargeable claim when the creditor's action is sounded on a negoti-
able instrument given for a previous non-dischargeable obligation, 19 or
on a negligence claim involving willful and wanton conduct not
established by the creditor in his petition or evidence. 20  Since
the majority of the courts are inclined to limit their consideration
to the record, it behooves a creditor to take extra care in pleading and
proving all facts which would clarify the issue of the non-dischargeable
nature of his indebtedness. Otherwise, as has been discussed above, post-
bankruptcy litigation will result in the prevention of satisfaction of his
claim.

A discharge offers a defense to post-bankruptcy litigation only when
it is asserted as a defense.2 ' It has long been settled that a discharge in
and of itself does not extinguish the bankrupt's obligation; it merely
provides a personal defense against its enforcement.22 When the bank-
rupt fails to assert his discharge timely and properly, it is regarded as
waived by him, and the creditor is permitted to satisfy his claim against
the post-bankruptcy property of the bankrupt. 23

It is hornbook law that one may waive a defense he might otherwise
employ to his advantage and benefit. 24 However, this position pre-
supposes that the waiver was an intelligent waiver. All too often it ap-
pears that a bankrupt's waiver is not based on an intention to be bound
on his obligation. To the contrary, it is due to his ignorance and mis-
understanding of his legal rights. The bankrupt assumes erroneously
that his discharge operates automatically to relieve him from all respon-
sibility thus establishing himself as a sitting duck for his creditors in
post-bankruptcy litigation. Quite frequently a bankrupt is lulled into

18. Congress clearly intended that a debtor should be discharged of all his debts
except those specifically excepted by §17 of the AcT. See Collier, §14.02.

19. Sherwood v. Mitchell, 4 Denio 435 (N.Y. 1847) ; Van Norman v. Young, 228 Ill.
425, 81 N.E. 1060 (1907).

20. See Annot., 170 A.L.R. 368 (1947).
21. Friedman Fur. Co. v. Shirley, 168 Ohio St. 273, 154 N.E.2d 148 (1958).
22. Zavelo v. Reeves, 227 U.S. 625 (1913).
23. Aiken v. Bank of Georgia, 101 Ga. App. 200, 113 S.E.2d 405 (1960).
24. RESTATEMENT, CONTRAcrs §88, comment c (1932).
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a false sense of security simply because a creditor delays taking any
further action against him for a considerable period of time after a
discharge has been granted. Often the action is merely a continuation
of litigation which was commenced before bankruptcy began but was
left in limbo until the propitious time arrived for the creditor to move
against the unsuspecting bankrupt.

With the Bankruptcy Court deciding only the question of granting
or denying a discharge and the question of dischargeability being de-
cided principally by another court, the intent and basic philosophy of
the BANKRUPTCY ACT is not being enforced as Congress intended it to
be. Certainly a bankrupt should be allowed to waive benefits of his
discharge if he intelligently chooses to make that waiver, but a pro-
vision requiring some positive action by the bankrupt to amount to a
waiver of his discharge as a defense would avoid the inequities of the
existing practice. If such a rule of positive action were in effect, in
order to enforce a judgment on a dischargeable obligation, the creditor
would be required to prove that the bankrupt had affirmatively waived
his defense, thus avoiding the prevalent practice of playing on the
bankrupt's ignorance of his own legal rights. Such a rule would place
the burden of proving the intended use of a discharge and its effect
on the party best qualified and able to sustain same. It is here suggested
that remedial legislation clearly requiring the showing of an intelligent
waiver of a discharge as a defense and/or the placing of the question
of dischargeability within the jurisdiction of the Bankruptcy Court
will be necessary to achieve this much needed correction. 25

25. See H.R. No. 1047 and H.R. No. 5772, 88th Cong., Ist Sess. (1963). These two
bills were designed to authorize the Bankruptcy Court to determine when and if
specific provable debts constituted obligations which were dischargeable under
the BANKRUPTCY ACT. Unfortunately neither of the bills was reported out of
committee thus requiring their re-introduction in the 89th Congress if any re-
liefs is to be expected in the near future for this critical area of law.
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