
BRINGING YOUR FIXTURES UP TO DATE*

By MORRIS W. MACEY**

Sellers of goods which are to be attached to real estate and may there-
by become fixtures share with all other sellers the desire to improve
their position from that of an unsecured creditor with a claim for goods
sold on open account. In ordinary sales transactions, this desire fre-
quently results in the use of conditional sales contracts. An alternative
was the filing of a materialman's lien. Such devices, however, have
never afforded adequate protection to sellers of such goods because
their efforts to secure themselves were often frustrated by the holders
of security interests in the real estate to which the goods were at-
tached.

Often, the seller's fate depended upon whether or not the court
classified the goods as fixtures. The adoption of the UNIFORM COM-
MERCIAL CODE (hereinafter referred to as U.C.C.) clarifies the posi-
tion of the sellers of goods which are to be attached to realty, allowing
them to become secured creditors with a security interest in the goods
sold which is not dependent on the court's classification of whether
or not the goods are fixtures.

The U.C.C. itself makes no attempt to determine what goods become
fixtures when they are attached to realty.1 This task is left to the
body of state law outside of the U.C.C. But as we shall see, the U.C.C.
enables a knowledgeable seller of goods which are to be attached to
realty to improve greatly his position as compared with that of the
seller of other goods.

At common law, once goods were classified "fixtures," the seller
had nothing insofar as the purchaser, lienee, or mortgagee of the realty
was concerned. Classification was made on the basis of whether the
personalty was intended to remain permanently in its place, even
though not necessarily affixed to the land.2

*This article also appears, in substantially its present form, in the COMMERCIAL L. J.
Author's Note: Most of the cases cited in this article are Georgia cases. It is be-
lieved that the Georgia cases are generally illustrative of the common law prin-
ciples relating to fixtures, and that cases in other states generally follow the
pattern of the Georgia cases.

**Partner in the firm of Lipshutz, Macey, Zusmann 9: Sikes, Atlanta, Georgia. Member
of the Georgia Bar.

1. For a detailed examination, see Coogan, Security Interests In Fixtures Under the
Uniform Commercial Code, 75 HARV. L. REV. 1319 (1962).

2. Illustrative of this principle is the codification of the common law rule in GA.
CODE ANN. §85-105 (1933): "Anything intended to remain permanently in its
place, though not actually attached to the land, such as a rail fence, is a part of
the realty and passes with it. Machinery, not actually attached, but movable at
pleasure, is not a part of the realty. Anything detached from the realty becomes
personalty instantly on being so detached." See also, Consolidated Warehouse v.
Smith, 55 Ga. App. 216, 189 S.E. 724 (1937).
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Between themselves, parties could agree on whether an item which
is to be attached to realty is to be treated as personalty or as realty.
The problems arise when the parties do not agree, or when third par-
ties claim an interest in either the goods or the realty to which the
goods are affixed. Most cases involving these problems clump themselves
into two categories: (a) contests between landlords and tenants,3 and
(b) contests between parties having a security interest in personalty
and grantees, lienees, or mortgagees of the realty to which the personalty
is attached.

Of course, sellers of goods have little interest in landlord-tenant dis-
putes except as those disputes and the agreements made between the
landlord and the tenant with regard to the classification of goods as
fixtures or non-fixtures affect third parties. But since the court often
glides over the distinction between landlord-tenant and vendor-vendee,
sellers of goods should be aware of the distinctions in order to analyze
the problems properly.

Landlord and tenant cases further divide into two categories, viz.
domestic tenants and commercial tenants. In cases involving disputes
between a landlord and a domestic tenant (one who uses the rented
premises for residential purposes) , a class of fixtures called "domestic
fixtures" has developed. A domestic fixture is an item of personalty
which is annexed to the realty by the tenant for his personal use and
may be removed by the tenant when he vacates the premises, where no
material injury results to the realty or to the substantial characteristics
of the personalty itself. The courts have classified as domestic fixtures
such items as ranges and stoves fixed in brick work, furnaces, gas fix-
tures, pumps, window blinds, bathtubs, and electric chandeliers.4 Not
so classified have been such things as servants' rooms, metallic gutters,
underground water pipes, concrete walks, fountains, flowers and shurb-
bery planted in the ground, hearthstones, doors, windows, closets,
presses, locks and keys, conservatories, greenhouses, hothouses, pigsties,
stables, and washhouses. 5

Disputes between landlords and commercial tenants (those who use
the premises for business purposes) developed in the common law a
special class of fixtures known as "trade fixtures." 6 As with domestic
fixtures, trade fixtures remain personalty and may be removed by
the tenant when he vacates the premises. While domestic fixtures may

3. Problems arising between mortgagor-mortgagees of realty are generally of the
same type as those involving landlord and domestic tenant.

4. Raymond v. Strickland, 124 Ga. 504, 52 S.E. 619 (1905) , and cases cited therein.
5. Wright v. DuBignon, 116 Ga. 765, 43 S.E. 42 (1901) , and cases cited therein.
6. GA. CODE ANN. §61-110 (1933): "A tenant during the term of continuation there-

of, or while he is in possession under the landlord, may remove trade fixtures
erected by him. After the term and possession are ended, they are regarded as
abandoned to the use of the landlord and become the latter's property."
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be removed anytime, trade fixtures must be removed during the term
of the tenancy; otherwise, they are abandoned to the landlord and be-
come a part of the realty.7

The other categories of cases, which are of direct concern to the sell-
ers of goods to be attached to realty, are disputes between parties with
security interests in personalty attached to the realty and purchasers
or holders of security interests in that realty. In the landlord-tenant
situations reviewed previously, the parties in controversy were usually
dealing with each other, and could resolve their differences through
private agreement as to how the property would be treated. Here, the
conflicting parties may not even know of the other's existence until
one of them tries to remove the property in controversy from the prem-
ises. Unless the seller has retained title, he inevitably loses. When title

is retained, he may recover provided the item is easily detachable from
the realty and there is an appropriate recordation. Illustrative of this
rule is the case of Colonial Hills Co. v. Moncrief Furnace Co.s Mon-
crief sold a furnace under a retention of title contract providing that
the seller would have the right to enter the buyer's premises and re-
move the furnace in the event of default. The retention of title con-
tract was properly recorded. When the buyer sold the house in which
the furnace had been installed, Moncrief was allowed to recover its
furnace in an action brought against the third party purchaser. The
court's holding was predicated on the grounds that the furnace could
be easily removed from the premises and that the title retention con-
tract had been recorded prior to the sale of the realty.

A logical development of the Colonial Hills' case is the recent case
of Slaton v. Parker Heating Co.9 In the Slaton case the furnace was
sold on a retention of title contract and was installed in a residence on
which there was a recorded mortgage. Subsequently, the seller recorded

7. Among the significant Georgia decisions involving trade fixtures are: Mayor of
Gainesville v. Dunlop, 147 Ga. 344, 94 S.E. 247 (1917). Water pipes laid under-
ground by the City of Gainesville through land owned by the defendant were
trade fixtures and could be dug up and removed from the land of the defendant
at the pleasure of the city. Stewart County v. Holloway, 69 Ga. App. 344, 25 S.E.2d
315 (1943). A bridge built by the county over a creek was a trade fixture and
belonged to the county by virtue of its easement and did not belong to the land-
owner. A¥olff v. Sampson, 123 Ga. 400, 51 S.E. 335 (1905) . Gas chandeliers and
counters are trade fixtures and are the property of the tenant. Cozard v. John-
son, 181 Ga. 337, 182 S.E. 502 (1935). An iron safe on rollers which was in a
building was not a fixture and did not pass to the landlord upon failure by the
tenant to remove it when the tenant vacated the premises. This decision was
reached even though doors had to be taken down to remove the safe. Jackson v.
Crutchfield, 194 Ga. 412, 191 S.E. 468 (1937) . Railroad section houses are trade
fixtures and can be removed by the holder of an easement. Ory v. Tate, 211 Ga.
256, 85 S.E.2d 36 (1954) . Brick kiln and sheds are trade fixtures and can be
removed.

8. 43 Ga. App. 204, 158 S.E. 336 (1931).
9. 107 Ga. App. 649, 131 S.E.2d 199 (1963).
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its retention of title contract. The mortgagee foreclosed and a contest
for the furnace arose between the purchaser of the realty at the fore-
closure sale and the seller of the furnace under the retention of title
contract. The court held that the seller was not divested of its title to
the furnace by reason of its annexation to the realty on which there
was a pre-existing recorded mortgage. In reaching this decision, the
court relied on these factors: (1) The furnace did not lose its identity
when it was installed; (2) the furnace could be detached from the
realty without essential injury to the value of the freehold; (3) the
purchaser at the foreclosure sale had notice of the seller's interest in the
furnace because of the recordation of the conditional sales contract.10

Thus at common law the sellers of many goods commonly thought of
as fixtures could retain an interest therein which would prevail over
the owner or mortgagee of realty to which the goods were attached,
provided the goods were easily removable and the title retention con-

tract was recorded.
The U.C.C. makes archaic the common law wrestling with the prob-

lems of intent, detachability, damage to the realty, domestic and trade,
and section 9-313 of the U.C.C. specifically permits creation of a se-
curity interest in fixtures. The only goods in the nature of fixtures
which are excluded from the operation of section 9-313 are goods in-
corporated into a structure in the manner of lumber, bricks, tile,
cement, glass, metal, wood, and the like.

The U.C.C. provides that a security interest is created upon the agree-
ment of the parties, but is not perfected against judgment creditors,
bona fide purchasers, trustees in bankruptcy, and other parties listed
in section 9-301 of the U.C.C. until a financing statement has been
filed. With regard to fixtures in particular, if the security interest has

attached and is perfected prior to the affixation of the goods to the
realty, the secured l)arty's interest is paramount. If, however, the se-
cured party does not perfect his security interest through the filing of
a financing statement before the goods are affixed to the realty, his
interest is subordinate to existing liens against the realty.1

Since sellers of fixtures may now retain a security interest in their
goods as a matter of course, an examination of the title to real estate
may not necessarily, under the U.C.C. as originally propounded, indi-
cate that the record owner does not have title to the furnace, air con-

10. See International Clay Machinery Co. v. Bank of Moultrie, 34 Ga. App. 396,
129 S.E. 877 (1925), holding that an elevator which was sold under a conditional
sales contract could be reclaimed by the vendor, and Lasch v. Columbus Heating,
174 Ga. 618, 163 S.E. 486, holding that a cotton gin could not be reclaimed by
the conditional vendor because to do so "would be to destroy the essential nature
of the premises," rely on the same rule.

II. U.C.C. §9-313(4).
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ditioning unit, chandelier, or such similar items. The debtor executing
the security interest in the fixtures may not be the record owner of the
real estate to which the fixtures are attached. To protect purchasers of
the real estate and title attorney as well, 'Georgia has amended section
9-402 of the U.C.C. relating to the filing of a financing statement to
require that all financing statements covering fixtures must contain the
name of the record owner of the realty to which the fixture is attached,
as well as the name of the purchaser of the fixture and a legal descrip-
tion of the realty.12

Of special significance in this area is United States v. The Baptist
Golden Age Home. 3 The Baptist Golden Age Home executed a deed
of trust, which was duly recorded, to T. J. Bettes Company, which was
subsequently assigned to the Federal Housing Commission. The Com-
mission, in its complaint, asserted that it had a lien prior to any other
lien or claim, and sought foreclosure. The deed of trust executed by
the Home contained an after-acquired property clause which was,
in part, as follows: " . . . together with all . . . fixtures . . . ; and all
articles of personal property owned by the grantor and now or here-
after attached to or used in and about the building .... Marvin Hil-
ton, d/b/a Hilton Furniture Company, intervened in the proceedings
and asserted that in 1962, he sold the Home under a conditional sales
contract 821 yards of carpet and padding.

The U.C.C. was in effect in Arkansas at the time of the transaction
between Hilton and the Home. Hilton had failed to record. The court
reviewed in detail the pertinent provisions of the U.C.C., found the
carpet to be equipment under 9-109 (2) of the U.C.C., found that there
was no recordation under 9-401 of the U.C.C., and held that as be-
tween Hilton and the Federal Housing Commission, the Commission
prevailed. Of significance in our consideration of fixtures, the court
held: "The carpeting furnished by Hilton is capable of being construed
a fixture. Under ARK. STAT. 85-9-313 a purchase money security interest
in equipment which becomes 'fixtures' must meet the filing require-
ments as recited above in ARK. STAT. 85-9-401, section (1) (b), to take
priority over prior encumbrances of the real estate." This case, there-
fore, is authority for the theme of this article, namely, that under
the U.C.C. the courts will no longer have to wrestle with the archaic
problem of whether or not goods attached to the realty become fix-
tures, and whether or not an item is a fixture is no longer significant.
Protection of sellers of goods to be affixed to realty can be accomplished
without concern over whether the goods become fixtures, provided
the requirements of the U.C.C. are met.

12. GA. LAWS, 1964, p. 72.
13. 226 F. Supp. 892 (1964).
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