
STATUTORY NOTE

ATTORNEY'S COMPENSATION-REPRESENTATION

OF INDIGENTS

Lincoln is oft quoted as having said, "A lawyer's time and advice are
his stock in trade." Yet it has often been held that an attorney ap-
pointed by the court to defend an indigent cannot recover compensa-
tion from the public for his services in the absence of an enabling
statute' because an attorney, being an officer of the court, takes with
his office this burden which custom recognizes as a gratuitious service.2

A bill 3 enacted by Congress in August, 1964, provides that indigents
are to have benefit of appointed counsel at every stage of criminal
proceedings and that the appointed attorney be compensated. A some-
what analogous Georgia statute4 passed in 1953 provides that the su-
perior court appoint counsel to represent indigents at the trial and
appellate levels in capital felony cases and provides for limited com-
pensation to the appointed attorney.

In the case of Johnson v. Zerbst,- it was held that under the sixth
amendment counsel must be provided in federal courts for indigents.
Subsequent decisions have expanded the right to counsel to after-con-
viction and appellate proceedings. 6 These decisions ultimately evolved
to the case of Dillon v. United States7 where the attorney appointed
by a federal district court to represent the indigent prisoner in pro-
ceedings to vacate a judgment of conviction filed a petition claiming
reasonable compensation for his services. The court in allowing the
claim for compensation approximately one month prior to the enact-
ment of the federal statute8 applied the theory of a governmental tak-
ing of the attorney's services for public use within the meaning of the
fifth amendment of the United States Constitution. If an attorney has
a "property interest" in his services, is it not a governmental taking of

1. Case v. Shawnee County, 4 Kan. 511 (1868); Dismukes v. Noxubee County, 58
Miss. 612 (1881).

2. Ruckenbrod v. Mullins, 102 Utah 548, 133 P.2d 325 (1943).
3. CRIMINAL JUSTICE ACT, 18 U.S.C.A. §3006A (1964).
4. GA. CODE ANN. §§27-3001, 3002, 3003 (Supp. 1963).
5. 304 U.S. 458 (1938).
6. Douglas v. California, 372 U.S. 353 (1963) ; Campbell v. United States, 282 F.2d

871 (7th Cir. 1960) , cert. denied, 365 U.S. 883 (1961), 369 U.S. 825 (1962),
reversed, 318 F.2d 874 (7th Cir. 1963) , on the basis of the decision in Gideon
v. Wainwright, infra n. 14.

7. 230 F.Supp. 487 (D. Ore. 1964).
8. Supra n. 3.
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that "property interest" for public use when a court appoints an at-
torney to represent an indigent? If so, why should it not be com-
pensable under the fifth amendment? From an examination of what has
been held to be "property" an inclusion of an attorney's services
("time and advice") does not appear to be inconsistant. "Property"

has been defined as "That which is peculiar or proper to any person;
.. . an aggregate of rights which are guaranteed and protected by the
government," 9 extending to every species of valuable right and interest,10

including things tangible or intangible." As early as 1880 "labor" was
held to be "property." 12

The case of Gideon v. Wainwright13 determined the indigent's right
to counsel in state courts under the fourteenth amendment. Would
then the appointment by a Georgia court of an attorney to represent
an indigent indicted for other than a capital offense be a "taking"
for public use of a "property interest" compensable under the fifth
and fourteenth amendments? In the case of Elam v. Johnson,14 com-
pensation to a court appointed attorney was refused because there was
no state law requiring compensation. Subsequent to the enactment of
such a statute 5 the court in Bibb County v. Hancock", held the statute
to be constitutional, but the question regarding constitutionality of a
requirement that an attorney furnish his services without compensa-
tion was not decided. However, in another jurisdiction in the case of
Presby v. Klickitat County,"7 the court held contra to Dillon v. United
States18 in that the court said the constitutional prohibition against
the taking of property without compensation or without due process of
law does not prevent the exaction of gratuitous service by attoneys ap-
pointed by the court for the purpose of defending a person unable to
employ counsel. To hold that counsel is entitled to compensation for
the representation of indigents in the absence of a statute would be a
departure from a time-honored custom.1 9 But if a "time-honored cus-
tom" be in conflict with a constitutional requirement, the inferior law
must yield to the superior. 20 In Studdard v. Evens21 the court cited with

9. BLACK, LAW DICTIONARY 1382 (4th ed. 1951).
10. McAlister v. Pritchard, 287 Mo. 494, 230 S.W. 66 (1921) .
11. Computing Sales Co. v. Toledo Computing Scale Co., 279 F. 648 (7th Cir. 1927),

cert. denied, 257 U.S. 651 (1922).
12. In re Tiburcio Parrott, 1 Fed. 481 (1880).
13. 372 U.S. 335 (1963).
14. 48 Ga. 348 (1873).
15. Supra.n. 4.
16. 211 Ga. 429, 86 S.E.2d 429 (1955).
17. 5 Wash. 329, 31 Pac. 876 (1892).
18. Supra n. 5.
19. Wayne County v. Waller, 90 Pa. 99, 35 Am. Rep. 636 (1879).
20. Webb v. Baird, 6 Ind. 13 (1854).
21. 108 Ga. App. 819, 135 S.E.2d 60 (1964).
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approval Ex parte Law, 22 which promulgated the doctrine that an at-

torney has a "property" in his fees and emoluments by the common
law. Could this not provide a basis for the application of the theory
of the court in Dillon v. United States23 to the situation in Georgia?

In view of the statutory provisions, 24 the tendency might be to ignore
the potential of the reasoning expounded in Dillon v. United States.23

Under the theory that an attorney has a "property interest" in his serv-
ices, the possibility exists that the limitation set on compensation in a
given instance would be "unjust" in relation to the value of the serv-
ices "taken". Under the fifth amendment the limitation placed upon
the inherent right of government as sovereign to exercise eminent do-
main is that "just" compensation be awarded the owner of such pro-
perty as is taken for public use.26 "Just" compensation is the fair mar-
ket value at the time of the taking;27 is an essential element for due
process of law as guaranteed under the fourteenth amendment 2s and
intensifies the meaning of "compensation" so that the equivalent to be
paid for the property is real, substantial, full and ample. 29 In view of
the decision reached in Dillon v. United States30 an attorney who fails
to receive a "just" compensation under the statutes may well find re-
lief through the constitutional guarantees of due process.

LARRY L. JOHNSON

JAMES B. TALLEY

22. 15 Fed. Cas. 3, 35 Ga. 285 (1885) .
23. Supra n. 7.
24. Supra n. 3; supra n. 4.
25. Supra n. 7.
26. United States v. Parcel of Land With Improvements Thereon in Square South

of 12, 100 F.Supp. 498 (D. D.C. 1951).
27. In re Semmons, 114 N.Y.S. 575, 130 App. Div. 356 (1909).
28. Consolidated Turnip Co. v. Norfolk & O.V.Ry. Co., 228 U.S. 326 (1913).
29. Port of N. Y. Authority v. Howell, 59 N.J. Super. 343, 157 A.2d 731 (1960).
30. Supra n. 7.
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in America today, you'll find the feeling that
the future is unpredictable.

No one can tell for certain what next month, next
week or even tomorrow will bring in the way of
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interpretation of every state, federal or labor law
case or statute and to determine its current value
as legal authority.

SHEPARD'S CITATIONS
COLORADO SPRINGS

COLORADO


