
CASE NOTES
ADMIRALTY-MARITIME TORTS-LOCALITY THE

SOLE DETERMINATIVE OF ADMIRALTY

JURISDICTION

The libellants in the principal case noted herein' were the personal
representatives of seven persons who had met death in a crash which
resulted when a land-based aircraft operated by the respondent airline
crashed into the navigable waters of Boston harbor shortly after it had
become airborne on a scheduled flight from Boston to Philadelphia.
The libels in personam alleged that the aircraft failed as a result of the
respondent's negligence in maintaining and readying the plane for its
flight. Damages were demanded under the Massachusetts wrongful
death statute. The respondent excepted to the libels on the ground that
the claims asserted were not within the jurisdiction of a court sitting
in admiralty, in that the torts alleged did not bear a maritime connec-
tion. The United States District Court ordered the libels dismissed, 2

but this determination was reversed on appeal, the cause being re-
manded for appropriate action.

The constitutional provision extending the judicial power of the
United States to all cases of admiralty and maritime jurisdiction3 was
a recognition by the founding fathers of that distinct body of law,
uniquely suitable to the regulation and settlement of the special prob-
lems arising out of navigation and marine commerce, which had been
developed and evolved by the early commercial nations. It is no less
apparent that, when the first United States Congress undertook to
establish the constitutionally required federal court system, it sought
to avoid an American repetition of the competition for jurisdiction
which had taken place between the various English courts.4 Still, the
distinction between the common law and the admiralty law remained
and with it the necessity to determine which system of law is to govern
a particular case.5 This requirement is somewhat burdensome since

1. Weinstein v. Eastern Airlines, Inc., 316 F.2d 758 (3rd Cir. 1963), cert. denied,
375 U.S. 940 (1963).

2. Weinstein v. Eastern Airlines, Inc., 203 F.Supp. 430 (1962) , rev'd. ibid.
3. U. S. CONST. art. II, §2.
4. United States v. Matson Nav. Co., 201 F.2d 610 (9th Cir. 1953). For a dis-

cussion of the history and development of the restrictions placed on the juris-
diction of the admiralty courts in England by kings, parliament and the com-
mon-law courts, see Justice Woodbury's dissent in WVaring v. Clark, 46 U.S.
(5 How.) 441 (1847).

5. United States v. Matson Nay. Co., supra n. 4.
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"[t]he precise scope of admiralty jurisdiction is not a matter of ob-
vious principle or of very accurate history." 6 Nevertheless, it has been
generally stated that locality alone determines whether or not a tort
claim is within admiralty jurisdiction.7 Thus, if the tort occurred on
navigable water it is within admiralty jurisdiction regardless of whether
the tort has a maritime flavor and regardless of whether the tort bears
a relationship to the operation of a vessel.8 With respect to contracts
the rule is different, the true test being the subject matter of the con-
tract-the nature and character of the work to be done or the service
to be rendered. 9

Tort claims arising out of the crash of a land-based aircraft in
navigable waters are cognizable in admiralty even though the crash
occurred within the territorial limits of a state, 10 since the waters with-
in the admiralty jurisdiction include not only the high seas but also
those which are navigable in fact, regardless of whether or not such
waters are subject to the ebb and flow of the tide.1 Nor is admiralty
jurisdiction precluded because the wrongful act or omission producing
the injury which gave rise to a cause of action took place on land, 12

but where the disastrous effects of the act or omission took place on
land, the injury cannot be the subject of a remedy in admiralty.13

While it has been said that admiralty jurisdiction extends to every
species of tort committed upon the high seas or navigable waters, 14

there is, under the general maritime law, no right of recovery of dam-

6. The Blackheath, 195 U.S. 361, 365 (1904).
7. The Plymouth, 70 U.S. (3 Wall.) 20 (1865) ; State Industrial Comm'n v. Nor-

denholt Corp., 259 U.S. 263 (1922) ; Berwind-White Coal Mining Co. v. City of
New York, 135 F.2d 443 (2nd Cir. 1943); Weinstein v. Eastern Airlines, Inc.,
supra n. 1; Wilson v. Transocean Airlines, 121 F.Supp. 85 (N.D.Cal. 1954).
Contra, O'Donnell v. Great Lakes Dredge and Dock Co., 318 U.S. 36 (1943) .

8. The Plymouth, supra n. 7; Atlantic Transport Co. v. Imbrovek, 234 U.S. 52
(1914); London Guar. and Ace. Co. v. Industrial Acc. Comm'n, 279 U.S. 123
(1929). Contra, O'Donnell v. Great Lakes Dredge and Dock Co., supra n. 7.

9. State Industrial Comm'n v. Nordenholt Corp., supra n. 7. ....
10. Weinstein v. Eastern Airlines, Inc., supra n. 1.
11. The Genesee Chief, 53 U.S. (12 How.) 443 (1851) ; The Hine v. Trevor, 71

U.S. ( Wall.) 555 (1867); Ins. Co. v. Dunham, 78 U.S. (11 Wall.) 1 (1870).
The English rule which confined admiralty jurisdiction to acts occurring upon
the sea or upon waters within the ebb and flow of the tide was originally fol-
lowed by the United States' courts. The Thomas Jefferson, 23 U.S. (10 Wheat.)
428 (1825). This rule was flatly and finally rejected in The Genesee Chief for
the reason that the mighty rivers and lakes of North America were navigable for
great distances beyond the reach of tide water, a situation which did not pertain
in England.

12. Wilson v. Transocean Airlines, supra n. 7; Lavello v. Danko, 175 F.Supp. 92
(S.D. N.Y. 1959); David Crystal, Inc. v. Cunard Steam-Ship Co., 223 F.Supp.
273 (S.D. N.Y. 1963); Upper Lakes Shipping Ltd. v. Int'l Longshoremen's
Ass'n, 33 F.R.D. 348 (S.D. N.Y. 1963).

13. Spitzer v. The Annette Rolph, 110 Ore. 461, 223 P. 253 (1924).
14. Supra n. 5.
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ages for death resulting from a maritime tort.15 When a state, acting
within its province, has created liability for wrongful death, admiralty
will enforce it.16 In such cases the maritime law enforces the state
statute in much the same way as it would one originating in any for-
eign jurisdiction.17 The fact that a remedy exists at common law does
not preclude the pursuit of a remedy in admiralty courts, the juris-
diction of the two systems being, in such cases, concurrent.18

The present body of statutory federal law concerning aviation does
not preclude an exercise of admiralty jurisdiction over claims arising
from aircraft crashes in navigable waters, even though the FEDERAL

AVIATION ACT19 provides that the navigation and shipping laws of the
United States shall not be construed to apply to seaplanes or other
aircraft. 20 The principal purpose of the FEDERAL AVIATION ACT was to
create a new federal agency with adequate powers to enable it to pro-
vide for the safe and efficient use of the navigable airways, 2' and the
term "navigation and shipping laws" used therein refers to those
federal laws specifically governing the navigation and operation of the
merchant marine.22 The term was never intended to deny the existence
of admiralty jurisdiction over aircraft and aviation incidents. 23

The locality test as the determinative of admiralty jurisdiction in
maritime tort actions is a rule which has its origins in the very nature
of admiralty law, and which has been satisfactory in its practical opera-
tion. This test has been all but universally regarded as the sole one.24

Its application in the principal case is sound and in keeping with the
general theory that the law should be marked by a reasonable degree
of certainty.

COURTNEY WILDER STANTON

15. Just v. Chambers, 312 U.S. 383 (1941); The Tungus v. Skovgaard, 359 U.S. 648
(1959).

16. Just v. Chambers, supra n. 15; Levinson v. Deupree, 345 U.S. 648 (1953); The
Tungus v. Skovgaard, supra .n. 15; Hess v. U.S., 361, 314 (1960) .

17. Levinson v. Deupree, supra n. 16; Hess v. U.S., supra n. 16.
18. Supra n. 5.
19. 72 Stat. 731 (1958), FEDERAL AVIATION AcT §101 (1958), 49 U.S.C.A. §1301

(1963).
20. 72 Stat. 799 (1958), FEDERAL AVIATION AcT of 1958 §1109(a), 49 U.S.C.A.

§1509(a) (1963).
21. U.S. Code Cong. and Admin. News 3741 (1958).
22. Wilson v. Transocean Airlines, supra n. 7.
23. Lavello v. Danko, supra n. 12.
24. The Plymouth, supra n. 7.
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COMPULSORY AUTOMOBILE INSURANCE-

INTENTIONAL INJURY

Plaintiff insurance company brought an action for a declaratory
judgment to establish its obligations, if any, with respect to a policy
of automobile liability insurance issued under an assigned risk plan.
After a violent argument with the defendant the insured in his auto-
mobile intentionaly ran down and seriously injured the defendant. De-
fendant brought an action to recover for his personal injuries. Plain-
tiff refused to pay on the ground that an injury intentionally inflicted
is not an accident as provided in the policy. The trial court sustained
the demurrer of the defendant. The appellate court, after holding
that a decree containing a declaration of right rather than the sustain-
ing of a demurrer should have been entered, remanded the case for a
decree for the defendant in conformity with the opinion.'

In deciding whether or not an assault and battery with an automobile
is an accident the court looked at the two points of view as to what
constitutes an accident. From the point of view of the aggressor, an
injury intentionally inflicted upon another is certainly not an accident.
But, from the point of view of the victim, his damages are undoubtedly
accidental.

2

Another factor the court had to consider was the difference between
voluntary and compulsory insurance. As to voluntary insurance, the
law of North Carolina is that a person should not be allowed to
profit from his wrongs.3 Thus, under a voluntary policy the insured
would not be allowed to benefit if he intentionally caused the wrong
for which compensation is sought.

Also, a provision in the policy provided that "assault and battery
shall be deemed an accident unless committed by or at the direction
of the insured." 4 Had this policy been voluntary, this provision would
have been valid and thus the insurance company would not have been
liable from either of the above-mentioned points of view for under
the "victim point of view" the exclusion in the policy would relieve
the insurance company and from the "aggressor point of view" there
would have not been an accident.

With the exception of Alaska, every state has some type of legisla-
tion aimed at protecting the public from the financially irresponsible
motorist.5 While some states require liability insurance before an auto-

1. Nationwide Mut. Ins. Co. v. Roberts, 261 N.C. 285, 134 S.E.2d 654 (1964),
2. 29A Aar. JUR. 2d Insurance §1342 (1960); Annots., 111 A.L.R. 1043 (1937);

173 A.L.R. 503 (1948) ; 33 A.L.R.2d 1027 (1954) .
3. Jackson v. Maryland Cas. Co.. 212 N.C. 546. 193 S.E. 703 (1937).
4. Supra n. 1 at -, 134 S.E.2d at 656.
5. 7 AM. JUR. 2d Automobile Insurance §7 (1963).
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mobile can be operated on the public highways of the state, others have
enacted financial responsible acts which only require one who has had
a motor vehicle accident to procure liability insurance or to furnish
other proof of financial responsibility as a condition to being able to
drive on the public highways of the state.6 In North Carolina the in-
surance coverage is mandatory before the automobile can be operated
on the highway.7

In holding the insurance company liable the court arrived at its
decision by comparing the NORTH CAROLINA FINANCIAL RESPONSIBILITY
ACTS with similar acts in Massachusetts9 and New Hampshire. 10 All
three statutes are similar in purpose. In both Massachusetts" and New
Hampshire 12 it has been held that injuries intentionally inflicted
under circumstances similar to the case at bar are within the coverage
of the financial responsibility act. Thus the North Carolina Supreme
Court, in accord with the highest courts of Massachusetts and New
Hampshire, concluded that the word "accident," when used in a com-
pulsory insurance policy means any unfortunate occurrence causing
injury for which the insured is liable. Not even an express provision
in the insurance policy exempting the insurer from liability when the
assault and battery is committed by the insured, as in this case, would
be valid because it contravenes the purpose of the financial respon-
sibility act.13

The conclusion of the court seems unimpeachable, not so much from
the application of insurance law, but from statutory construction.

Looking at the purpose and interpretation of such statute,' 4 there is
no problem as to whether the tortfeasor's act was accidental or inten-
tional.

HUGH LAWSON, JR.

6. Ibid.
7. N. C. GEN. STAT. §20-309 (1957).
8. N. C. GEN. STAT. §§20-279 (1961), 20-309 (1957); Faizan v. Grain Dealers Mut.

Ins. Co., 254 N.C. 47, 118 S.E.2d 303 (1961). §20-279.21 (f) (1) imposes abso-
lute liability of the insurance carrier whenever injury or damage covered by the
policy occurs.

9. MASS. GEN. LAWS, ANN. ch. 90 §34A (1954), requires indemnity in stated
amounts against loss by reason of liability for bodily injuries and "arising out of
the ownership, operation, maintenance, control or use upon the ways of the
commonwealth."

10. N.H. REV. STAT. ANN. ch. 268:1, para. VII (1955), requires a policy to indem-
nify the insured "against loss by reason of the liability to pay damages to others
for damage to property, except property of others in charge of the insured or his
employees, or bodily injuries, including death at any time resulting therefrom,
accidentally sustained during the term of said policy."

11. Wheeler v. O'Connell, 297 Mass. 594, 9 N.E.2d 544 (1937); annot., Ill AL.R.
1038 (1937).

12. Hartford Acc. and Indem. Co. v. Wolbarst, 95 N.H. 40, 57 A.2d 151 (1948).
13. Supra n. 1 at -, 134 S.E.2d at 659.
14. Supra nn. 7, 8, 9.
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CONSTITUTIONAL LAW-THE ADMISSIBILITY OF

VOLUNTARY STATEMENTS MADE IN ABSENCE OF

COUNSEL

The petitioner and his co-defendant, Colson, were indicted for vio-
lating the federal narcotics laws.' He retained a lawyer, pleaded not
guilty, and was released on bail, along with Colson. A few days later,
and totally unbeknown to the petitioner, Colson decided to cooperate
with the government agents in their continuing investigation of the
narcotics activities in which the petitioner, Colson, and others had al-
legedly been engaged. Colson permitted an agent to install a radio
transmitter under the front seat of Colson's automobile and listen over
the radio to a lengthy conversation between Colson and the petitioner.
The petitioner made several incriminating statements during the course
of this conversation which, at the petitioner's trial, were brought be-
fore the jury through the agent's testimony. The United States District
Court for the Southern District of New York rendered judgment and
The United States Court of Appeals for the Second Circuit affirmed
the conviction.2 On certiorari, the Supreme Court of the United States
held Reversed. 3 Prosecution's use at trial of evidence of petitioner's own
incriminating statements, made after being indicted and released on
bail, in absence of petitioner's retained counsel violated petitioner's
Fifth 4 and Sixth 5 Amendment rights.

In Spano v. New York," four Justices stated that a confession had
been deliberately elicited by the police after the defendant had been
indicted, and therefore at a time when he was entitled to a lawyer's
help. 7 Since the Spano decision the same basic constitutional principle

1. 21 U.S.C. §§173, 174 (1930).
2. Massiah v. United States, 307 F.2d 62 (2nd Cir. 1962).
3. Massiah v. United States, 377 U.S. 201 (1964).
4. U.S. CONST. amend. V: No person "shall be compelled in any criminal case to be

a witness against himself .. "
5. U.S. CONST. amend. VI: "In all criminal prosecutions, the accused shall enjoy

the right ... to have the Assistance of Counsel for his defense."
6. 360 U.S. 315 (1959).
7. See People v. Davis, 13 N.Y.2d 690, 241 N.Y.S.2d 172, 191 N.E.2d 674 (1963)

People v. Rodriquez, 11 N.Y.2d 279, 229 N.Y.S.2d 353, 183 N.E.2d 651 (1962);
People v. Meyer, 11 N.Y.2d 162, 227 N.Y.S.2d 427, 182 N.E.2d 103 (1962);
People v. Di Biasi, 7 N.Y.2d 544, 200 N.Y.S.2d 21, 166 N.E.2d 825 (1960) ; Peo-
ple v. Swanson, 18 A.D.2d 832, 237 N.Y.S.2d 400 (2d Dept. 1963); People v.
Price, 18 A.D.2d 739, 235 N.Y.S.2d 300 (3d Dept. 1962); People v. Wallace, 17
A.D.2d 981, 234 N.Y.S.2d 579 (2d Dept. 1962); People v. Karmel, 17 A.D.2d
659, 230 N.Y.S.2d 413 (2d Dept. 1962); People v. Robinson, 16 A.D.2d 184, 224
N.Y.S.2d 705 (4th Dept. 1962); Powell v. Alabama, 287 U.S. 45, (1932); Hamil-
ton v. Alabama, 368 U.S. 52 (1961) ; Gideon v. Wainwright, 372 U.S. 335 (1963).
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has been broadly reaffirmed by The Supreme Court of the United
States8 and is the basis for the instant decision.

Mr. Justices White, Clark and Harlan disagreed with the majority in
the instant case. In the dissenting opinion, Mr. Justice White states:

With ail due deference, I am not at all convinced that the
additional barriers to the pursuit of truth which the Court
today erects rest on anything like the solid foundations which
decisions of this gravity should require. . . . [T]he Court's
newly fashioned exclusionary principle goes far beyond the con-
stitutional privilege against self-incrimination, which neither
requires nor suggests the barring of voluntary pretrial ad-
missions. . . .Under the prior law, announced in countless
cases in this Court, the defendant's pretrial statements were ad-
missible evidence if voluntarily made; inadmissible if not the
product of his free will. . . . [U]ntil now the Court has ex-
pressly rejected the argument that admissions are to be deemed
involuntary if made outside the presence of counsel.9 (Em-
phasis added).

It should be noted that the confession in the Spano case10 was not
entirely the product of the defendant's free will, but rather was elicited
in a police station by police officers. In the instant case, the petition-
er " . . . was not being interrogated in a police station, was not sur-
rounded by numerous officers or questioned in relays, and was not for-
bidden access to others."'" In other words, the petitioner's incrimi-
nating statements were voluntarily made.

It seems that Mr. Justice White in the dissenting opinion states
the wiser rule. The courts must consider the absence of counsel as one
of several factors by which voluntariness is to be judged,' 2 but absence
of counsel should not be the only factor considered. However, the
present law given under the instant case is that such incriminating
statements are automatically inadmissible if made in the absence of
counsel. Thus, the law enforcement is presented with another serious
dilemma.

REMER C. DANIEL

8. People v. Waterman, 9 N.Y.2d 561, 216 N.Y.S.2d 70, 175 N.E.2d 445 (1961).
9. Supra n. 3 at 1205.

10. Supra n. 6.
11. Supra n 3 at 1206.
12. See House v. Mayo, 324 U.S. 42 (1945) ; Payne v. Arkansas, 356 U.S. 560 (1958);

Cicenia v. LaGay, 357 U.S. 504 (1958).
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CRIMINAL LAW-SODOMY-DOES NOT INCLUDE

UNNATURAL COPULATION BETWEEN MAN AND

WOMAN PER LINGUAM IN VAGINA

Plaintiff, a male person, was convicted and sentenced on two counts
of an indictment charging him with having committed sodomy with a
named female person. After serving one-third of the sentence imposed
on count one, plaintiff alleged in his application for parole that count
two was void; the facts alleged therein not constituting the crime of
sodomy under the laws of Georgia. The Georgia State Board of Par-
dons and Parole refused to consider the application and plaintiff brings
mandamus petition asserting the void sodomy conviction precluded
consideration of his application for parole. The Superior Court, Fulton
County, denied relief and error was brought. On appeal, the Georgia
Supreme Court held,' reversed. The crime of sodomy does not include
unnatural copulation between man and woman per linguam in vagina.

Under the common law, sodomy included both bestiality, the car-
nal copulation with a beast by either man or woman, and buggery, the
copulation per anum by a man either with another man or with a
woman.2 But buggery included only genital-anal contact between man
and man or man and woman.3 It did not include fellatio (oral-genital
contact) or cunnilingus (oral vaginal contact) .4

Our adopting statute of February 25, 1784, whereby the law of Eng-
land, as it applied to Georgia on May 14, 1776, with certain qualifica-
tions, was to be declared of force in this State, is the basis of our juris-
prudence in Georgia. 5 This statute adopts the English common law
and the old English statutes of Henry VIII's time (25 Henry VIII
C. 6) which prohibits buggery with mankind under the penalty of
death. The GEORGIA PENAL CODE of 1816 reduced the punishment from
death to life imprisonment, but made no attempt to alter the common
law concerning the elements of the offence. 6 The GEORGIA PENAL CODE

of 1833 defined the offence as "The carnal knowledge and connection
against the order of nature by man with man or in the same unnatural

1. Riley v. Garrett, 219 Ga. 345, 133 S.E.2d 367 (1964).
2. PERKINS, CRIMINAL LAW 333 (1957).
3. State v. Potts, 75 Ariz. 211, 254 P.2d 1023 (1953).
4. Ploscowe, SEX AND THE LAW 198 (1951); 48 Am. JUR. Sodomy §2, p. 550 (1943)

BURDICK, LAW oF CRIME §878, p. 295: "Sodomy Is Not Committed, at Common
Law, per os, that is by means of the mouth."

5. Molnar, Criminal Law Revision in Georgia, 15 MERCER L. REV. 401 (1964).
6. GA. LAWS, 1816, p. 517; "Sodomy and Bestiality shall be punished by imprison-

ment at hard labor in the penitentiary, during the natural life of the person
or persons convicted of these detestable crimes."
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manner with woman," and the statute has not been altered since. It
wasn't until February 8, 1949, that punishment was reduced from life
to one to ten years.8

The Georgia statute, as most sodomy statutes, fails to define with
any degree of certainty the manner in which the crime against nature
may be committed.9 Prior to the present case, the statute had always
been constructed with the words "the same unnatural manner" re-
ferring to the words "against the order of nature". 10 It would follow
that where a man and woman voluntarily have carnal knowledge and
connection with each other, they are both guilty of sodomy," whether
the offence be committed by the mouth of the man or by the mouth
of the woman. 12 This interpretation of the Georgia statute is over-
ruled in the Rylands case and it is stated that the offence "must be
committed by man with woman in the same unnatural manner as it is
with man, that is by use of the male sex organ either per anum or per
OS."13

Although the results of the interpretation of the Georgia statute in
terms of restrictive and permissive conduct are illogical, to say the
least, they are indicative of the more modern approach of strict inter-
pretation of such statutes. It appears to this author that such an in-
terpretation not only serves the immediate purpose of protecting the
public from this antiquated statute, but at the same time is the courts
method of asking the legislature for study and revision of this statute.

Obviously, the notion of many judges and legislators that sodomy and
crimes against nature are loathsome perversions which occur only in
rare instances and must be severely repressed because of their ab-
normality is erroneous. 14 The attempt to impress upon man's folkways

7. GA. LAws, 1833, p. 153.
8. GA. LAWS 1949, p. 275; GA. CODE ANN. §26-590, Punishment of Sodomy. "The

punishment of sodomy shall be as follows: (a) Where committed on a person
under the age of 16 years, a sentence to penitentiary for not less than ten years
nor more than 30 years. (b) Where committed on a person 16 years or more,
by sentence to the penitentiary for not less than one year nor more than 10
years. (c) Where previous conviction or plea of guilty of the offense of sodomy
is alleged in the indictment and proven on the trial, by sentence to the peni-
tiary for not less than ten nor more than 30 years."

9. 48 AM. JUR. Sodomy §2, p. 549, (1943).
10. Jones v. State, 17 Ga. App. 825, 88 S.E. 712 (1916).
11. White v. State, 9 Ga. App. 307, 71 S.E. 499 (1911); Herrin v. State, 119 Ga.

709, 46 S.E. 876 (1904). Consent is not an element and the crime may be com-
mitted between husband and wife.

12. Commer v. State, 21 Ga. App. 306, 94 S.E. 314 (1917).
13. Riley v. Garrett 219 Ga. 345, 133 S.E.2d 367 (1964).
14. PLOSCOWE, SEX AND THE LAW 206 (1951); KINSEY, POMEROY, MIARTIN, SEXUAL

BEHAVIOR IN THE HUMAN MALE 371 (1948): "Of married men interviewed, 4%
of those with a grade school education, 15% of those with a high school educa-
tion, and 45% of those who attended college reported such mouth contact with
the female genitalia."
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by legislative fiat a pattern of living which is inconsistent with his own
desire and proven practices is a hypocrisy of no benefit to the State.15

In conclusion, there seems to be little logical opposition to the state-
ment that "the legal provisions against heterosexual behavior between
adults which violates sodomy and crime against nature statutes should
be eliminated."1 6

H. L. By"D, JR.

PROCEDURE-NECESSITY OF GIVING WRITTEN

CHARGE IN THE LANGUAGE REQUESTED

In an action for wrongful death of plaintiff's husband, there was a
judgment in the trial court for the plaintiff. Defendant appealed as-
signing as error the refusal of the trial judge to charge the jury
in the exact language requested by defendant in writing. The re-
quested charge was legal and adjusted to the facts, but the judge's
general charge covered the issues better and more fully than the re-
quested charge submitted by defendant. Held, reversed. It is reversible
error in Georgia for a trial judge to refuse to give a legal and pertinent
charge, submitted in writing, in the language requested even though
the propositions stated therein are substantially and correctly covered
by the general charge.'

Prior to 1854, the courts of Georgia followed the general rule that
. . . nor is it error to give in charge a request, in words different

from those of the request, if it be clearly and substantially
charged .... -2 The year 1854 witnessed the passage of a troublesome
bill by the Georgia Assembly. 3 This law was later incorporated in the
1910 CIVIL CODE OF GEORGIA, 4 again in the 1933 GEORGIA CODE5 and
in the 1963 revision of the GEORGIA CODE as it now reads:

In any court of record in this State, a new trial may be granted
when the presiding judge may deliver an erroneous charge to
the jury against the applicant on a material point, or refuse
to give a pertinent legal charge in the language requested,
when the charge so requested shall be submitted in writing.6

15. ERNST, AMERICAN SEXUAL BEHAVIOR AND THE KINSEY REPORT 128 (1948).
16. PLOSCOWE, SEX AND THE LAW 206 (1951).
1. Bibb Transit Co. v. Johnson, 107 Ga. App. 804, 131 S.E.2d 631 (1963).
2. Long v. State, 12 Ga. 293, 294 (1852).
3. GA. LAWS, 1853-4, p. 46.
4. CIVIL CODE OF GEORGIA OF 1910, para. 4847.
5. GA. CODE ANN. §70-207 (1933).
6. GA. CODE ANN. §70-207 (1963 Rev.).
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Even though this law seems to necessitate the granting of a new
trial for failure to charge in the language requested, provided the re-
quested charge be legal, pertinent and submitted in writing, the courts
of Georgia have historically subjected it to differing interpretations.
One line of decisions holds, in effect, that a requested charge, legal
and pertinent, may be refused if the propositions stated therein are
substantially and correctly covered by the general charge of the court.
This was the holding of the court in Rogers v. Manning7 in 1946.
In the following year the Georgia Court of Appeals came to the same
decision in the case of Lester v. State.s Again in 1953 the same court
held that a trial judge does not have to use the exact language re-
quested as long as the charge given is as clear and as understandable
as the one requested.9

The other line of decisions has interpreted this statute in the same
way as the principal case. In 1938 the Georgia Court of Appeals stated
that even though the law in many other jurisdictions is to the con-
trary all across the United States, the Georgia law says that a case
must be reversed if the trial judge refuses to give a pertinent and legal
charge submitted in writing.10 This principle was again advanced in
1941 by the court's decision in the widely cited case of Werk v. Big
Bunker Hill Mining Corp." Thus it appears that the courts of Georgia
changed their positions on this statute more than once. However, in
1956 the Supreme Court of 'Georgia interpreted the law in question to
make it mandatory for an appellate court to reverse a case wherein
the trial judge refused to give such a requested charge.' 2 From that time,
this case has been binding on all the courts of Georgia, and subsequent
decisions have been rendered pursuant to it, 13 including the principal
case.

1 4

The law on this subject in the federal courts15 and in most other
jurisdictions' 6 in the United States follows the general rule that:

7. 200 Ga. 850, 38 S.E.2d 724 (1946).
8. 75 Ga. App. 42, 42 S.E.2d 141 (1947).
9. Monroe v. State, 88 Ga. App. 325, 77 S.E.2d 60 (1953).

10. Moyers v. State, 58 Ga. App. 240, 198 S.E. 285 (1938).
11. 193 Ga. 226, 17 S.E.2d 825 (1941).

Accord, Alexander v. Holmes, 85 Ga. App. 128, 68 S.E.2d 243 (1951); Ridley
v. State, 85 Ga. App. 331, 69 S.E.2d 668 (1952) .

12. Vaughn v. Vaughn, 212 Ga. 485, 93 S.E.2d 743 (1956).
13. Accord, Leggett v. Brewton, 104 Ga. App. 584, 122 S.E.2d 470 (1961); Manley

v. State, 105 Ga. App. 700, 125 S.E.2d 575 (1962); Sheffield v. State, 107 Ga.
App. 613, 131 S.E.2d 76 (1963).

14. Supra n. 1.
15. U. S. v. Trenton Potteries Co., 273 U. S. 392 (1926).
16. Couch v. Hutcherson, 243 Ala. 47, 8 So.2d 580 (1942); Leonard v. Woodward,

305 Mass. 332, 25 N.E.2d 705 (1940); Scott v. Times-Mirror Co., 181 Cal. 345,
184 P. 672 (1919).
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The court may properly refuse requested instructions on any
or all phases of the case, and such refusal does not constitute
error, or at most is harmless error, although the requested
instructions announce correct rules of law, where the proposi-
tions therein stated, as far as applicable to the facts of the
case, are substantially and correctly covered by the general
charge of the court or by other instructions given.1 7

The reasoning of the courts and legislatures in these jurisdictions is,
in effect, that since the office and purpose of the instructions are to
enlighten the jury and to aid them in arriving at a correct verdict, the
language should be simple, plain and easily understandable, and if a
court were required to give every pertinent and legal charge requested,
such would lead only to a confusing of the jury.' s

Even though the great majority of other jurisdictions in the United
States have laws contrary to Georgia on this subject, Georgia still
clings to its view. There appears to be a growing dissatisfaction with
this law among the courts of this state as evidenced by the opinion in
the principal case,19 but the law remains unchanged to this day. This
author feels that the law in Georgia should be changed to conform
with the general rule since that would better serve the administration
of justice by expediting the disposition of many cases on their merits,
which cases are now often being prolonged by a mere defect of form
which necessitates the reversal of a case already decided in the trial
court on its merits.

RICHARD M. OLNICK

UNAUTHORIZED PRACTICES OF LAW-THE NO

CHARGE GIMMICK

State Board of Examiners in Optometry brought a declaratory judg-
ment suit against an optical corporation, alleging that the corporation
was practicing the profession of optometry when it employed and paid
a licensed optometrist to render optometric services to customers and
the corporation collected fees from said services. The Georgia Supreme
Court in affirming the Superior Court, held that the corporation and
the optometrist were conjunctively practicing optometry in violation of
the rules of the State Board.'

17. 88 c.J.S. Trial §399 (1955).
18. 53 Am. JUR. Trial §541 (1945).
19. Supra n. 1.
1. Pearle Optical of Monroeville, Inc. v. Georgia State Board of Examiners in Op-

tometry, 219 Ga. 364, 133 S.E.2d 374 (1963); 219 Ga. 856, 136 S.E.2d 371
(1964) , Judgment reversed on grounds not in issue in this case.
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In a previous case, Friedman's Jewelers v. Georgia State Board of
Optometry,2 where a corporation merely employed an optometrist to
examine eyes, but made no specific or direct charge for the service, the
court held that the legislature did not intend to extend the practice of
optometry from a mechanical art to a learned profession comparable to
law and medicine, and the corporation was not practicing optometry
under the GEORGIA CODE. The court further stated that the sole pur-
pose of the statute was to protect the public against injury or harm if
incompetent persons were permitted to offer their services as op-
tometrists.

After the Friedman case and before the instant case, the General As-
sembly passed an act declaring optometry to be a "learned profession." 3

When the instant case arose, the court realized that optometry would
have to be considered in the same category equally with law and medi-
cine. Therefore, the court concluded that a corporation can not em-
ploy an optometrist to render optometric services to its customers, when
he was paid a salary and the corporation collected the entire proceeds
realized from the business. The court distinguished its previous ruling
in the Friedman case on the ground that a specific charge was made for
the services in the instant case and no charge was made for the services
in the Friedman case.

The reasoning of the court in distinguishing the Friedman case on
the basis of the no charge for services gimmick is open to cogent
criticism. In the Friedman case, the court found that under the existing
statute the legislature did not intend to extend the practice of optometry
from a mechanical art to a learned profession. After the Friedman
case, the General Assembly declared that optometry is now within the
contemplation of the statute a learned profession. The court should
have proceeded to distinguish the case on this basis, following through
with the well established and sound principle that a corporation can
not practice one of the learned professions. 4

However, the seed has been planted, and hoe as one may, it can not
be dug up. Consequently, the ultimate question is clear. What ramifica-
tions does the instant case have to the learned profession of law? May
corporations employ lawyers to practice law for the business if they do
not make any charge for the services?

EARLY ATTE-MPTS BY CORPORATIONS IN GEORGIA TO PRACTIcE LAW

In an early case, the court held that a corporation may prepare any
and all papers in connection with conveyances of real and personal

2. 183 Ga. 669, 189 S.E. 238 (1936) .
3. GA. CODE ANN. §84-1101 (1956 Rev.).
4. 19 C.J.S. Corporations §956 (1920).
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property that it may be requested to prepare by a customer. Hence, re-
strictions on persons to engage in practice of law referred to right to
practice in the courts of the state only.5 In a later case, the court over-

ruled the earlier case and held that restrictions on persons to engage

in practice of law referred not only to right to practice in the courts

of the state, but also included giving advice or rendition of any service

requiring legal knowledge or skill. A corporation could not practice

law whether within or without the courts.6

TITLE COMPANIES AND THE No CHARGE GIMMICK IN GEORGIA

Several cases have come before the court dealing with a corporation
engaged in the practice of law, but the problem of the no charge gim-

mick is particularly interesting in connection with title companies.
When a customer walks into thetitle company to insure his title, may

the company through its own licensed attorney prepare all papers

which are necessary to place a good title in the customer in order that

the company may then insure the title to such property? This includes

conveyances, releases and mortgages from grantors to grantees of which

the title company is not a party and where no separate fee is charged
for the above legal documents. The Supreme Court of Texas held in

Hexter Title and Abstract Co. v. Grievance Committee,7 that the title

company was practicing law and the no charge gimmick was immaterial

and that the service constitutes a part of the total services for which the

customer pays.
Of course, this bewildering problem must be considered in light of

the Georgia statute which has attempted to define the practice of law.8

5. Atlanta Title and Trust Co. v. Boykin, 172 Ga. 437, 157 S.E. 455 (1931).
6. Boykin v. Hopkins, 174 Ga. 511, 162 S.E. 796 (1932).
7. 142 Tex. 506, 179 S.W.2d 946 (1944).
8. GA. CODE ANN. §9-401 (Supp. 1963):

The practice of law in this state is defined as representing litigants in court
and the preparation of pleadings and other papers incident to any action or
special proceeding, in any court or other judicial body; conveyancing; the
preparation of legal instruments of all kinds whereby a legal right is secured;
the rendering of opinions as to the validity or invalidity of titles to real or
personal property; the giving of any legal advice; and action taken for others
in any matter connected with the law; provided, however that nothing here-
in contained shall prevent any corporation, voluntary association, or individual
from doing any act or acts hereinabove set out, to which said persons are par-
ties, but in preparing and filing affidavits upon which the following summary
proceedings are based, to wit, dispossessory warrants, distress warrants, and at-
tachments, and prosecuing such proceedings, it shall be unlawful for the plain-
tiffs to act through any agent or employee that is not a duly licensed attorney
at law; nor shall any bank be prohibited from giving any advise to its cus-
tomers in matters incidental to banks or banking; nor shall any person, firm
or corporation be prohibited from drawing any legal instrument for another
person, firm, or corporation. providing it is done without fee and solely at
the solicitation and request and under the direction of the person, firm or
corporation desiring to execute such instrument: Provided that a title in-
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-There are no decisions by the court, construing this Georgia statute.
However, it is interesting to note that the statute in Texas construed
by the Supreme Court of Texas in the Hexter case is similar to the
Georgia statute.9 One provision of the Georgia statute is pertinent to
title companies:10

A title insurance company may prepare such papers as it thinks
proper, or necessary, in connection with a title which it pro-
poses to insure, in order, in its opinion, for it to be willing to
insure such title, where no charge is made by it for such
papers.

There are two arguments that the title companies would put forth
if faced with a lawsuit under this statute: 1. The legal service was given
in connection with and incidental to the business of insuring titles.
2. There was no separate charge for the services.

INCIDENTAL TO THE BUSINESS

The preparation of conveyances, releases and mortgages from grant-
ors to grantees of which the title company is not an actual party is
not the business of the title company. The court in the Hexter case
held that:

In this connection, it should be noted that this suit does not
involve the right of the corporation to prepare the contract
of insurance to which the insurance company would be a party,
nor does it relate to documents prepared to cover the release
or discharge of the company from obligations previously in-
curred by it. These transactions involve conveyances, releases
and mortgages from grantors to grantees, and to which the
insurance company is not a party. They are executed for the
purpose of placing good title in the grantee, so that the in-
surance company may there after insure the title if it chooses.
Such papers relate to the rights of third parties in which the
corporation has no present interest, but only a prospective one.
They affect the rights of individuals apart from their interest
in the title insurance policy. The work of preparing these
papers is distinct from the searching and insuring of the title-
the legitimate business for which the corporation is incor-
porated."

surance company may prepare such papers as it thinks proper, or necessary, in
connection with a title which it proposes to insure, in order, in its opinion,
for it to be willing to insure such title, where no charge is made by it for
such papers.

9. VERNON'S ANN. P.C. art. 430a, §1-3 (1933).
10. Supra n. 8 at 42.
11. Id. at , 179 S.W.2d at 952.
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THE NO CHARGE GIMMICK

Realistically, it is not true that corporations who furnish eye examina-
tions by optometrists or title companies who furnish legal services by at-
torneys, furnish these services free of charge. As was stated in an amicus
curiae brief 12 filed in the instant case:

The charge is more often than not craftily hidden in the cost
of whatever goods or services the corporation is selling.' 3

Even if it can be assumed that no direct charge was made for the
services, the receipt of compensation is not the feature which determines
whether a given act is the practice of law.14 The attorney who with-
out compensation represents an indigent client is practicing law to the
same extent as one who receives a fee from a client able to pay for le-
gal services.' 5

Nevertheless, since the Supreme Court of Georgia in the instant
case has applied the no charge gimmick to corporations that practice
optometry which is considered a learned profession equal with law and
medicine, it is logical to assume that they will apply it to corporations
that practice law.

THE EMERGING CONFLICT OF INTEREST PROBLEm'[

From the practice of a learned profession by a corporation, there
emerges a serious conflict of interest. The lawyer who is employed by
the title company is usually faced with an interest which is adverse
and conflicting with the interest of his clients.

The optometrist who is employed by the optical corporation is
equally faced with the same conflict of interest. The corporation pays
his salary and is interested in selling glasses. On the other side, there
is the patient who is interested in being fitted with glasses only if he
needs them.

Any test by a court or legislature which holds that a corporation
is not practicing law, medicine or optometry when such services are
incidental to another business or that there was no charge as such for
the services rendered, is ignoring the more important matter of pro-
tecting the public from conflicting interests which are detrimental to
their health and welfare.

HENRY CLAY MITCHELL, JR.

12. Brief for the State Bar of Georgia as amicus curiae.
13. Id. at 11.
14. Arizona State Bar v. Arizona Land, Title and Trust Co., 90 Ariz. 76, 366 P.2d

1 (1961).
15. Supra n. 14.
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TORTS-NEGLIGENCE-LIABILITY OF LANDLORD

THEREFOR TO TRESPASSERS

Unknown to the defendant-landlord and contrary to lease provision,
a mother and her two and a half year old son had moved into an apart-
ment with the lessee under agreement with lessee to pay part of the
rent. The boy was injured in a fall three stories from a window when
a faulty screen, of which defendant and plaintiffs had notice, gave
way. Two causes of action were asserted, one by the mother for medi-
cal expenses and one by the infant for damages suffered. The jury was
instructed that the plaintiffs were trespassers and the only duty owed
by the landlord was to refrain from wilful or wanton misconduct which
would proximately cause injury to such plaintiffs. The jury found
$2,500.00 for the infant but nothing for the mother. Defendant ap-
pealed from the District Court's denial of alternative motion for judg-
ment n.o.v. or for new trial. Defendant contended that the District
Court erred in permitting the jury to consider defendant's liability
after the Court had decided as a matter of law that the boy was a tres-
passer. Held, affirmed. McGowan, C. J., in the Court of Appeals'
opinion reasoned that there were manifest differences between un-
authorized visitors and that the boy was well within the range of for-
seeability in terms of those persons to whom injury might result from
an unsafe screen. He held that the boy was "but one of the many
children of differing legal relationships to the premises, who were
likely to be physically present in it, and for whom the defective screen
presented a hazard.''1 The central question provoked by the decision
in this case inquires of the duty owed by the landlord to these intrud-
ing plaintiffs.

The elements of a cause of action in negligence are: (1) a legal
duty to conform to a standard of conduct for protection of others
from unreasonable risk; (2) Failure to conform to such a standard;
(3) Such failure being the proximate cause of (4) injury to one to

whom the duty is owed.2 Duty is the obligation, recognized by law,
to conform to a particular standard of conduct toward another. 3 To
have a cause of action in negligence a plaintiff must bring himself

1. Gould v. DeBeve, 330 F.2d 826 (C.A.D.C. 1964) .
2. PROSSER, LAW OF TORTS §35, p. 165 (1955).
3. Palleria v. Farrin Bros. & Smith, 153 Me. 423, 140 A.2d 716 (1958) ; Norris v.

Macon Terminal Co., 58 Ga. App. 313, 198 S.E. 272 (1938); Palmer v. Henry
Diston & Sons, 261 Wis. 368, 52 N.W.2d 919 (1952); PROSSER, LAW OF TORTS
§36, p. 166 (1955).
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within the scope of such a definite obligation.4 "Negligence in the air,
so to speak will not do." 5

No one has a right to enter a landowners property without his
consent and the landowner is free to fix the terms on which that con-
sent will be given. Intruders who come without his permission have
no right to demand that he provide them with a safe place to trespass,
or that he protect them in their wrongful use of his property. When
they enter without right or privilege, the responsibility is theirs, and
they must assume the risk of what they encounter 6 and they are ex-
pected to look out for themselves. The landowner has been held to be
under no obligation to trespassers to repair a defective building.7

There is no question of the "attractive nuisance" doctrine s raised
here. And, there is nothing in the case under discussion to indicate
that the landlord knew of the trespassers." If the landlord had known
of the plaintiffs' presence this would be a more proper case to apply
liability for wanton and wilful injury since it hardly seems possible for
the landlord to have wilfully injured the infant-plaintiff if the in-
fant's presence was not known to him. The RESTATEMENT OF TORTS10

4. Le Lievre v. Gould, [1893] 1 Q.B. 491, 497; see also, supra n. 3.
5. POLLOCK, LAW OF TORTS 468 (1929).
6. McPheters v. Loomis, 125 Conn. 526, 7 A.2d 437, 441 (1939); Augusta Ry. Co.

v. Andrews, 89 Ga. 653, 16 S.E. 203 (1892).
7. Lary v. Cleveland, C., C. & I. Ry. Co., 78 Ind. 323 (1881) ; Pittsburgh, Ft. W.

& C. Ry. Co. v. Bingham, 29 Ohio St. 364 (1876); Peebles v. Exchange Bldg.
Co., 15 F.2d 335 (6th Cir. 1926); Rowland v. Byrd, 57 Ga. App. 390, 195 S.E.
458 (1938) ; Richardson v. Whittier, 265 Mass. 478, 164 N.E. 384 (1929).

8. The elements are: (1) The place where the condition is maintained must be one
upon which the possessor knows or should know that young children are likely
to trespass; (2) The condition must be one which the occupier should recognize
as involving a reasonable risk of harm to such children; (3) The child because
of his immaturity either does not discover the condition or does not in fact ap-
preciate the danger involved; (4) The utility to the possessor of maintaining the
condition must be slight as compared with the risk to children involved. Rr-
STATEMNT OF TORTS §339; PROSSER, LAW Or TORTS §76, p. 438 (1955). Since
this doctrine does not really require that the condition which causes the injury
be the force which has placed the child on the premises, Best v. District of
Columbia 291 U.S. 411 (1934), and since this case appears to fit the above
elements, the doctrine might have been argued on behalf of the infant-plaintiff
here.

9. Because of an increasing recognition of the importance of human safety some ex-
ceptions to the general rule of non-liability to trespassers have developed. Pos-
sessors of land may not inflict intentional harm on the trespasser. An intentional
battery is not permitted, and the possessor may not set traps for a trespasser, Duff
v. United States, 171 F.2d 846 (4th Cir. 1949) ; Westmoreland v. Mississippi P. &
L. Co., 172 F.2d 643 (5th Cir. 1949); Nalepinski v. Durner, 259 Wis. 583, 49
NAN.2d 601 (1951) ; he cannot use unreasonable force to eject the trespasser from
the premises. Gosselin v. Silver, 301 Mass. 481, 17 N.E.2d 706 (1938). The
possessor is not allowed to injure the discovered trespasser by an act specifically
directed toward such trespasser or by reckless conduct undertaken while aware
of the trespasser but in disregard of his peril. Aiken v. Holyoke St. Ry. Co.,
184 Mass. 269, 68 N.E. 238 (1903) ; McVoy v. Oakes, 91 Wis. 214, 64 NWV. 748
(1995); Trico Coffee Co. v- Clemnmens, 168 Miss. 748, 151 So. 175 (1933).

10. §337.
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has said that once discovered the possessor of the premises is under
obligation to warn against passive dangerous conditions of the premises
(however excepting natural conditions). So if, as the court says on page

830, the infant-plaintiff should have been anticipated because he was
" ...well within the range of forseeability in terms of those persons
to whom injury might result from an unsafe screen," the best position,
from a recovery standpoint, that plaintiff .could be in is that of a known
or discovered trespasser. Even then the only duty owed by the land-
lord would be to warn and it appears that the mother was aware of the
defective screen prior to the injury. In fact, knowing of the unsafe con-
dition she had placed the boy on the bed next to the window and had
left the room just prior to the fall. It should be noted that the mother's
contributory negligence cannot be imputed to the child," except in
Maryland, 12 Maine' 3 and perhaps in Delaware. 14

This case may be indicative of a new trend toward finding a duty
owed by landlords to unconsented-to-interlopers upon the premises.
If so it would seem proper that the court lay down some standard by
which trespassers to whom such duty is owed may be distingushed from
the trespassers who should not be extended this protection. To merely
say, as the Court did on page 830, that,

"all we hold here is that this 2y, year-old boy was not such
an intruder upon defendant's premises as to be beyond the
reach of defendant's duty to accommodate those premises
safely to the incidents of normal living."

certainly does not set a satisfactory standard to be followed in future
decisions. The effect of the holding of this case is to put a trespasser
unknown to the landowner in the position of a licensee, 15 by requiring
the landowner to use reasonable care to discover him.

It appears to the writer that if the plaintiffs were trespassers, as was
uncontestedly ruled by the lower court, and if the defendant-land-
lord had no knowledge of the two plaintiffs' presence, then the plain-
tiffs were never within the "zone of apparent danger"'16 or the class
of persons to whom the defendant owed a duty. In the absence of a
duty to repair the defective screen as to the trespassing plaintiffs,

11. Anthony v. Dutton, 73 Ga. App. 389, 36 S.E.2d 836 (1946) ; Bergeron v. Houston-
American Ins. Co., 98 So.2d 723 (La. App. 1957) ; May v. Wright, 381 P.2d 601
(Wash. 1963).

12. Graham v. Western Md. Dairy, 81 A.2d 457, (Md. 1951).
13. Wood v. Balzano, 137 Me. 87, 15 A.2d 188 (1940).
14. Kvne v. Wilmington 9: N. Ry. Co., 13 Del. (8 Houst.) 185, 14 A. 922 (1888).

But see, Messick v. Delaware Elec. Power Co., 36 Del. (6 W.W. Harr.) 354,
175 A. 772 (1934).

15. RESTATEMENT, TORTS §§330-332; PROSSER, LAW OF TORTS 445 (1955).
16. Palsgraf v. Long Island R.R. Co., 248 N.Y. 339, 162 N.E. 99 (1928).
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there is no cause of action against the defendant. It is submitted that
the Court of Appeals erred when it did not reverse the District Court's
denial of defendant's alternate motion for judgment n.o.v. or new trial.

WALTER E. WARREN

ADMINISTRATIVE LAW-STATE BOARD OF

WORKMEN'S COMPENSATION-ACTING IN

A JUDICIAL CAPACITY-NOT PART OF

THE JUDICIARY

In Baggett Transportation Co. v. Barnes,1 an attempt was made to
appeal to the Court of Appeals from a decision of the State Board of
Workmen's Compensation affirming an award of the deputy director.
The action of the appellant was taken pursuant to the Workmen's Com-
pensation Act 2 purporting to provide a direct appeal to the Court of
Appeals from an award of the State Board of Workmen's Compensa-
tion. Prior to the passage of this act, the superior courts had jurisdic-
tion in appeals of this nature.3

The Court, in an opinion by Judge Russell, held that the Workmen's
Compensation Act was void as beyond the power of Board of Work-
men's Compensation; it was necessary to show that the Board was a
"like court" within the meaning of the Constitution. The Court de-
termined that the State Board of Workmen's Compensation "is not
only not a 'like court', it is not a court at all but is an administrative
body with only those powers and duties given it by statute."

It is a well settled rule of law that administrative bodies are not a
part of the judicial branch of the government of a state. They are
statutory creations, dependent for their powers, duties and authority
on statutory origin.

Simpson v. Liberty Mutual Ins. Co. et al,4 was a proceeding to re-
view a final award of the Georgia Industrial Commission on the
grounds that it was proceured by fraud. In affirming the decision of
the court below the Court of Appeals held that the Georgia Industrial
Commission was not "a court of general jurisdiction, nor even of lim-
ited common-law jurisdiction" but an Administrative Commission cre-
ated by statute. "An an Administrative Commission it possesses only

1. 108 Ga. App. 68, 132 S.E.2d 229 (1963).
2. GA. LAWS, 1963, p. 156.
3. GA. CODE ANN. §114-710.
4. 99 Ga. App. 629, 109 S.E.2d 876 (1959).
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such jurisdiction, powers and authority as are conferred upon it by
the legislature." The Court decided that there was no statute au-
thorizing the Commission to review a final award on the ground that
it was procured by fraud.

In furtherance of the distinction between the judiciary and ad-
ministrative bodies, statutory rules governing the procedural process
in courts of general jurisdiction have been held to be inapplicable as
to administrative bodies. Dempsey v. Chevrolet Division, General
Motors,5 was an action to review a denial by the State Board of Work-
men's Compensation of the claimant' motison to alter an award en-
tered ten months earlier. The plaintiff contended that he Board
was governed by rules promulgated by the courts of the State of Geor-
gia, and that pursuant to CODE section 24-104, the Board was authorized
to amend its award. The Board, on the other hand, claimed that it
lacked jurisdiction since no application for review was filed within
the seven day period as prescribed by statute. The Court of Appeals in
resolving the conflict stated that, "the Board is not a court but an
admiinstrative body." CODE section 24-104 and other statutes prescribed
by the courts of Georgia, "concern courts of general jurisdiction and
are not applicable to the Board."

Even where the title of the presiding officer of the administrative
body has been changed from deputy director to judge of compensation,
this change has been held to be one of nomenclature only. The New
Jersey Supreme Court in Campbell v. Department of Civil Service,6

held, that "although the judges of compensation exercise functions
which are somewhat akin to those exercised in courts, they are in no
sense members of the judicial department but rather members of an
administrative agency within the executive department".

In the present case, the Court of Appeals correctly ruled that the
Board was not a court, but "an administrative body with only those
powers and duties given it by statute". The Court also held that CODE
section 114-710 providing for appeal to the superior courts from the
Board of Workmen's Compensation remains in full force and effect.

In view of the prevailing law, it is difficult to determine why the
legislature enacted such a statute. It is obvious that such a statute is
productive of procrastination in the administration of justice by the
courts. Litigants are presently forced to endure long delays while wait-
ing for the adjudication of their cases by the courts due to the heavy
work load on the court. Certainly any statute which increases this de-

5. 102 Ga. App. 408, 116 S.E.2d 509 (1960).
6. 39 N. J. 556, 189 A.2d 712 (1963).
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lay does not aid the interests of justice. The legal maxim, "justice de-
layed is justice denied," certainly applies in this instance.

RICHARD J. DUNDON

Seton Hall University

CONSTITUTIONAL LAW-RIGHT TO COUNSEL-

DUE PROCESS-FORCING COUNSEL UPON A

DEFENDANT

Prisoner entered a plea of guilty at his trial in Pike County Superior
Court for escape from the Georgia State Prison. He was sentenced and
thereafter filed a petition in the City Court of Reidsville against the
prison warden asserting denial of the right to counsel and stating that
he was being illegally detained. A habeas corpus hearing transpired at
which the solicitor general gave undisputed testimony that the prisoner
had entered a plea of guilty after being fully informed and not de-
prived of his constitutional rights. Prisoner at no time in the pro-
ceedings requested legal counsel to represent him. After the hearing,
the trial court declard the sentence void because there was no legal
counsel when the sentence was pronounced and the prisoner's dis-
charge was ordered. The Supreme Court of Georgia reversed this de-
cision. The Court decided that a person charged with a felony and
unrepresented by legal counsel when sentenced does not render the
sentence void as a denial of due process.'

The case at hand differs greatly from the recent decisions before the
United States Supreme Court on the right to counsel. The noted case
of Gideon v. Wainwright2 deals with denial of a request for counsel
and not with the mere absence of counsel.3 For denial of the right to
counsel, under the 14th Amendment, to be a defense the right must not
have been waived. This waiver cannot be implied and the courts in-
dulge every reasonable presumption against waiver. In Johnson v.
Zerbst4 it is said, "A waiver is ordinarily an intentional relinquish-
ment or abandonment of a known right or privilege." This case also
sets forth the rule that the burden of proof rests upon the prisoner
to establish that he did not competently and intelligently waive his
constitutional right to assistance of counsel.

1. Balkcom v. Shores, (219) Ga. (429), 134 S.E.2d 3 (1963).
2. 372 U.S. 335, 83 S.Ct. (1963).
3. Also note Douglas v. California, 372 U.S. 353 (1963).
4. 304 U.S. 458, 464 (1938).
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The prisoner, to prevail in the habeas corpus proceeding according
to Georgia law, must have alleged more than the fact that he was
without counsel. The fact that he was unable to employ counsel, that
he requested counsel, and that the court declined to appoint counsel
to represent him must have existed and been alleged by him. Silence
discharges the state and federal duties to the defendant.5

When the prisoner entered a plea of guilty with a full understanding
of the implications thereof, he waived his constitutional right to repre-
sentation by counsel. 6 Indeed, disallowance of the right to proceed
without aid of counsel will result in reversal.7

Although the prisoner was not represented by legal counsel at his
sentencing for escape he was denied no constitutional right or privilege.
The right to counsel may be refused through intentional relinquish-
ment accomplished by admitting guilt. If the prisoner had not been
fully and properly advised of his rights the waiver would not have
been binding. The facts here do not suggest a holding back of infor-
mation on the part of the judicial authorities and no basis for dis-
charge exists.

C. THOMAS BARKALOW

Seton Hall University

CONSTITUiTIONAL LAW-DUE PROCESS-

NONRESIDENT MOTORISTS' ACT

Plaintiff and defendants were bona fide residents of the State of
Georgia when they were involved in an automobile collision. Sub-
sequent to the accident but prior to any service of process the de-
fendants removed to Florida where they now reside. Service on the
now nonresident defendants was effected by serving the Secretary of
State of Georgia pursuant to the NONRESIDENT MOTORISTS' ACT. 1 The
nonresidents filed a plea to the jurisdiction, on the ground that the
provisions of the law permitting service upon them by the expedient
of serving the Secretary of State, as their agent, was unconstitutional
and void. The trial court overruled said plea. On appeal, Held, re-

5. Bradford v. Mills, 208 Ga. 198, 66 S.E.2d 58 (1951); White v. Grimes, 216 Ga.
335, 116 S.E.2d 561 (1950).

6. Panagos v. United States, 324 F.2d 764 (1963), Davis v. United States, 226 F.2d
834 (1955).

7. United States v. Reynolds, 169 F.Supp. 479 (1958); Reynolds v. United States,
267 F.2d 235 (1935).

1. GA. LAWS 1937, p. 732, as amended by GA. LAW 1957, pp. 649, 650; GA. CODF
ANN. §68-808 (1957 Rev.).
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versed.2 So much of the 1957 amendment to the NONRESIDENT MOTOR-
ISTS' ACT as authorizes suit against a person who is a bona fide resident
of another state but who was a resident of Georgia when the cause of
action arose is a denial of due process and therefore void.

The constitutionality of asserting personal jurisdiction over foreign
defendants has been a frequent problem for Federal and State courts
during the past century. In 1877 the Supreme Court in Pennoyer v.
Neff3 stated: "A personal judgment is without any validity, if it be
rendered by a State court in an action upon a money-demand against
a nonresident of the State, who was served by a publication of sum-
mons, but upon whom no personal service of process within the State
was made, and who did not appear ... "

Since this decision social necessity and public policy have demanded
a relaxation of the rule. At present, a state may assert personal juris-
diction over any defendant if that defendant has sufficient contacts
with the forum state so that subjecting him to personal jurisdiction
will not offend traditional notions of fair play and substantial justice. 4

Both federal and state courts have sustained as against due process ob-
jections statutes conferring jurisdiction over foreign corporations which
have committed a tort in whole or in part in the forum state. 5 The Su-
preme Court of Illinois upheld as constitutional an Illinois statute
which provided that any nonresident who committed a tortious act
within the state was amendable to Illinois jurisdiction.6

This broad construction of the due process clause and liberal in-
terpretation of the Pennoyer7 rule has been applied by the Supreme
Court to considerations of NONRESIDENTS MOTORISTS' ACTS. Statutes
have been upheld exercising the power of the State to license all mo-
torists;8 to require the formal appointment by the nonresident of an
agent to receive service, 9 and more recently statutes providing the
equivalent of a formal appointment as the consequence of the mere
operation of a motor vehicle on the state's highways.1 0

2. Young et al. v. Morrison et al., 220 Ga. 127, 137 S.E.2d 456 (1964) .
3. 95 U.S. 714 (1877).
4. Int'l Shoe Co. v. Washington, 326 U.S. 310 (1945) ; McGee v. Int'l Life Ins. co.,

355 U.S. 220 (1957).
5. Smyth v. Twin State Improvement Co., 116 Vt. 569, 80 A.2d 664 (1951) ; Johns

v. Bay State Abrasive Products Co., 89 F.Supp. 654 (D.C. Md. 1950).
6. Grey v. American Radiator 9: Standard Sanitary Corp., 22 I1l.2d 429, 176 N.E.2d

761 (1961).
7. Pennoyer v. Neff, supra n. 3.
8. Hendrick v. Maryland, 235 U.S. 610, 59 LEd. 285 (1914).
9. Kane v. New Jersey, 242 U.S. 160 (1916) .

10. Hess v. Pawlowski, 274 U.S. 352 ( ) . Cases as to constitutionality of non-
resident motorist statutes are collected in Note, 35 A.L.R. 951 (1925), supple-
mented in 57 A.L.R. 1239 (1928) and in 99 A.L.R. 130 (1935). As to the con-
struction, application, and effect of such statutes, see Note, 82 A.L.R. 768 (1933),
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The Georgia Constitution requires that no person be deprived of life,
liberty or property, except by due process of law." A statute complies
with constitutional provisions as to due process only if it provides for
notice and hearing as a matter of right, either in express or implied
terms.12 Generally, 13 when dealing with resident defendants the courts
of Georgia have applied a liberal construction and found that the
statute provided for the necessary notice and hearing.' 4 This is ex-
emplified in cases like Kellet v. Fulton County15 which upheld the
special master condemnation proceeding. Here the court approved the
provision allowing for constructive service on nonresident parties; but
it should be noted that jurisdiction was not a question since this was
an in rem proceeding.

In the area of constructive service on nonresidents regarding in per-
sonam actions the courts have shown a tendency toward a stricter in-
terpretation of the due process clause. 16 In Allied Finance Company v.
Prosser17 the Court of Appeals held that a single contract in a juris-
diction was not sufficient contact to satisfy the requirement of "doing
business" which would subject a nonresident to jurisdiction by con-
structive service. The court further stated that since the Pennoyer de-
cision "this court has held that the Due Process Clause of the Four-
teenth Amendment places some limit on the power of the State courts
to enter binding judgments against persons not served with process
within their boundaries.""' Another Georgia court has said: "The au-
thority of a court to issue and serve process is restricted to the terri-
tory where issued, and the court has no power to require persons not
within such territory to appear."'19

This strict construction of the due process clause has been applied

supplemented in 96 A.L.R. 594 (1935); 12 IND. L. J. 73 (1936); Note, 50
HARV. L. REv. 1119, 1128-1129 (1937).

11. GA. CONST., art. I, §1, para. III (GA. CODE ANN., §2-103).
12. Robitzch v. State, 189 Ga. 637, 7 S.E.2d 387 (1940); Zorn v. Walker, 206 Ga.

181, 56 S.E.2d 511 (1950).
13. Scott v. Paisley, 158 Ga. 876, 46 S.Ct. 591 (1924) ; Lippitt v. City of Albany,

131 Ga. 629, 63 S.E. 33 (1908) ; Dawson v. Hospital Authority of City of Au-
gusta, 212 Ga. 146, 91 S.E.2d 12 (1956) ; City of Macon v. Benson, 175 Ga. 502,
166 S.E. 26 (1932); Suttles v. J. B. Withers Cigar Co., 194 Ga. 617, 22 S.E.2d
129 (1942).

14. But see Sikes et al. v. Pierce, Mayor et al., 212 Ga. 567, 94 S.E.2d 427 (1956);
Day v. Hatton, 210 Ga. 749, 83 S.E.2d 6 (1954); McAlhaney v. Allen, 195 Ga.
150, 23 S.E.2d 676 (1943); Coleman v. Glenn, 103 Ga. 458, 30 S.E. 297 (1897).

15. 215 Ga. 551, 111 S.E.2d 364 (1959).
16. Jefferson Fire Ins. Co. of Philadelphia v. Brackin, 140 Ga. 637, 79 S.E. 467

(1913); Piggly-Wiggly Ga. Co. v. May Investing Corp., 189 Ga. 477. 6 S.E.2d
579 (1939); 126 A.L.R. 1465. Zuber v. Pennsylvania Ry. Co., 82 F.Supp. 670
(1949) ; Zachos v. Rowland, 80 Ga. App. 31, 55 S.E.2d 166 (1949).

17. 103 Ga. App. 538, 119 S.E.2d 813 (1961).
18. Ibid., p. 541.
19. Milner v. Gatlin, 139 Ga. 109, 110 (2b) , 76 S.E. 860 (1912).
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by the Georgia courts in dealing with the NONRESIDENT MOTORISTS'

ACT. While other courts have understandably stretched the Pennoyer
rule for reasons of public policy, the Georgia courts have held that the
NONRESIDENT MOTORISTS' ACT is in derogation of the common law and
must be strictly construed; 20 that the death of the nonresident revoked
the agency of the State official; 21 that the employment by a nonresident
of a duly licensed resident is not such user of the highways by the non-
resident as to permit constructive service;2 2 that the section does not
authorize bringing of a joint action against a resident of the State and
nonresident in a county were the resident defendant does not reside; 23

and finally the decision under consideration holding that the term non-
resident does not include a resident at the time of the accident who
leaves the jurisdiction prior to service of process.2 4

The constitutional validity of the statute rests in the right of the
State by the exercise of its police power to prescribe regulations neces-

sary for the public safety and order in the operation of motor ve-
hicles. 25 There is no doubt that the narrow construction applied by

the Georgia courts decreases the effectiveness of the Act, while the evil
sought to be remedied increases with the growth of the highway system.

The defendants in this case not only "did business" and "used the

highway" of the state, but they were bona fide residents enjoying all
of the privileges and protection of the state. To subject a person with
such ample "contacts" to the jurisdiction of this forum would violate
no traditional notions of fair play and substantial justice. Therefore
it is submitted that the decision is against the weight of authority in
other jurisdictions; frustrates the legislative intent of the NONRESIDENT

MOTORISTS' ACT and is against public policy.
A. MARTIN KENT

TORTS-ASSUMPTION OF RISK-DOCTRINE OF
RESCUER

Plaintiff, a skilled firefighter, filed suit in Fulton Superior Court for
damages alleged to have been caused by enumerated acts of negligence
of the defendants. The petition alleged that one defendant owned and

operated a bulk petroleum plant situated in a built up, congested area,
the tanks being within 30 feet of a heavily traveled highway. The other
defendant was engaged as a common carrier, delivering gasoline by
transport truck. Negligence was alleged against the common carrier

20. Mull et al. v. Taylor, 68 Ga. App. 663, 23 S.E.2d 595 (1942).
21. Hendrix v. Jenkins, 140 F.Supp. 879 (1954).
22. Meyers %. Katz, 67 Ga. App. 640, 21 S.E.2d 482 (1942) .
93. Hays v. jones, admninitratrix. et al., 81 -a. App. 597, 5" S.E.1d 404 (1950).
24. Young et al. v. Morrison et al., supra note 2.
25. Wood v. Win. B. Reilly & Co., Inc,. 40 F.Supp. 507 (1941).
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for allowing and permitting an overflow of gasoline during the filling
operation, which spillage was directed upon an auxiliary gasoline
pump. Acts of negligence were also alleged against the bulk tank owner.
Petitioner, under no duty or compulsion, drove his own automobile
to the scene of the fire and while assisting in extinguishing the fire,
was injured by an explosion and fire. The plaintiff died during the
pendency of this action and his wife was substituted as party plain-
tiff. The trial court overruled the renewed general demurrers of both
defendants to which judgments exceptions were taken. Held: affirmed.
Applying the doctrine of rescue, the Court of Appeals held that negli-
gence creating a perilous situation or condition is negligence toward
a rescuer attempting to alleviate and nullify the consequences of such
peril. And this is so even though the rescuer is skilled or specially
trained for combating.1

The development of the doctrine of rescue was slow in this State.
The public policy underlying this doctrine dates back to frontier days
when the refusal to heed the cry of his neighbor for help would have
rendered the sustenance of human life and habitation impossible.
The modern day trend does not discard this ancient rule but encour-
ages, rather than penalizes, the rescuer who discerns and accepts his
moral responsibility in the face of impending common disaster. 2

The doctrine as it exists today may be stated as follows: "Where a de-
fendant's negligent act, of commission or omission, has created a con-
dition or situation which involves urgent and imminent peril and
danger, to life or property of himself or of others, those acts of negli-
gence are also negligence in relationship to all others who, in the
exercise of ordinary care for their own safety under the circumstances,
short of rashness and recklessness, may attempt, successfully or other-
wise, to rescue such endangered life or property, by any means rea-
sonably appropriate to the purpose; and insofar as the proximate cause
of any injuries that a rescuer sustains as a result of his efforts is con-
cerned, the chain of causation remains intact since it is reasonably to
be anticipated that, once such peril to life or property is initiated and
brought into being by the negligence of a defendant, reasonable at-
tempts will be undertaken to alleviate and nullify the consequences of
such peril." 3

If the peril is such that an ordinary prudent man would take the
risk, the negligent party must be liable for his breach of duty which is
the direct or proximate cause of the injuries to the deliverer.4 In order

1. Waulker Hauling Co. v. Johnson, - Ga. App. -, 139 S.E.2d 496 (1964).
2. Prosser, Torts 297 (1964),
3. Supra n. 1 at 499.
4. Note, 23 N. C. L. REV. B51 (1945).
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to justify the risking of life or serious bodily injury the peril threatened
must be imminent and real and not imaginary or speculative.5

The doctrine has been extended to rescue of property. So, where a
person is injured while endeavoring to save his own property, the
courts have allowed him to recover on the grounds that the plaintiff
has a right to use reasonable means to protect such property and if
another's negligence imperils property he will be liable to the rescuer.6

The most notable case in which the application of the doctrine of
rescue has been extended is Blanchard v. Reliable Transfer Co. 7 In
this case, an ambulance collided with a gasoline truck at an intersec-
tion. The alleged reason for the collision was that the defendant's
truck was parked so as to block the view of the intersection. Plaintiff
owner of the ambulance, hearing the collision, rushed to the scene of
the accident, and, while attempting to aid the injured parties by plac-
ing them in another ambulance, suffered physical and mental injuries.
A cause of action was set forth for damages resulting from the injuries
received in the attempted rescue. The Court stating that if the de-
fendant injured a person by negligence someone might reasonably be
expected to come to his aid.8 Judge Felton, citing Wagner v. Interna-
tional Ry. Co., stated: "'Danger invites rescue. The cry of distress is
the summons to relief.. . The wrong that imperils life is a wrong to
the imperiled victim; it is wrong also to his rescuer. The risk of rescue,
if only it be not wanton is born of the occasion. The emergency begets
the man. The wrongdoer may not have forseen the coming of a de-
liverer. He is accountable as if he had .... The law does not discrimi-
nate between the rescuer oblivious of the peril and the one who counts
the cost. It is enough that the act, whether impulsive or deliberate, is
the child of the occasion.' "

It was argued in this case that the doctrine of rescue should not ap-
ply to those skilled in the procedure necessary for rescue upon two
grounds: First, a person thus skilled realizes the dangers, thereby
assuming the risk. Second, that to a person knowing the danger, the
acts of rescue would be rash and reckless. Judge Felton said to deny

5. 19 A.L.R. §10(b) p. 1 (1922); Breck v. Avery & Co., 99 Ga. App. 351. 110
S.E.2d 122 (1959) ; Stribling v. Calhoun, 98 Ca. App. 354, 105 S.E.2d 923 (1958).

6. Atlantic &.: C. Airline Ry. v. Leach, 91 Ga. 419, 17 S.E. 619 (1893) ; Seaboard Air-
line Ry. v. Johnson, 217 Ala. 489. 26 So. 35 (1899) ; Dixon v. N. Y., N. H. &
H. Ry., 207 Mass. 126, 92 N.E. 1031 (1910); Ridly v. Mobile & 0. Ry. 114
Tenn. 727, 86 SAV. 606 (1906).

7. 71 Ga. App. 843, 32 S.E.2d 420 (1944). (Other cases arising out of the same
tragic if spectacular occurrence are Reliable Transfer Co. v. May, 70 Ga. App.
613, 29 S.E.2d 187 (1944); Blanchard v. Gallahar, 72 Ga. App. 132, 33 S.E.2d
379 and Dunn v. Gallahar, 72 Ga. App. 135, 33 S.E.2d 382 (1945) .)

8. Wilson v. Central of Ca. Ry., 132 Ga. 215, 63 S.E. 1121 (1909) ; Hines v. Belluh,
26 Ca. App. 361, 106 S.E. 599 (1921); L&N Ry. v. Cline, 136 Ga. 863, 72 S.E.
405 (1911).

9. 232 N.Y. 176, 133 N.E. 437 (1922).
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the doctrine to skilled firefighters would do violence to the beneficient
purpose of the doctrine.

Query: In view of the holding of Court of Appeals in the Walker
Hauling Company' o case, it is an interesting conjecture as whether
the rescue doctrine would be applied to a professional paid fireman
where injured fighting a fire that originated through arson. If liability
is imposed for wilful starting of a fire, would liability be then extended
where injuries to a fireman proximately result from negligent starting
of a fire.

There is a line of cases which hold that a "fireman" entering upon
the premises in the discharge of his duty will not be allowed to re-
cover for injuries received while fighting the fire for the reason that
the fireman has the status of a bare licensee.'1

The doctrine of assumption' 2 of risk has no application in a rescue
case unless the acts of the rescuer are so foolhardy that an ordinary
prudent man would not under such extreme circumstances undertake
them. The rescuer necessarily knows and appreciates the danger but
so long as he acts without rashness he does not by his rescue efforts
assume the risk.

In applying the last clear chance doctrine the plaintiff would not be
precluded from recovery on the ground that the doctrine does not ap-
ply as a defense against a non-negligent plaintiff.1 3 Here the allegation
of the plaintiff was that the defendants negligence was the proximate
cause of the fire and explosion and his injuries resulted directly from
the fire. He alleged that he was free from contributory negligence.

Here, the deceased was an individual volunteer, who under no duty
and under no compulsion except in only that which any true man ex-
periences when he heed the call of a fellow man in distress and thereby
feeling of a moral obligation to offer his training and appititude upon
an errand of mercy.

GEORGE C. KENNEDY, JR.

10. Supra n. 1.
11. Todd v. Armour & Co., 44 Ga. App. 609, 162 S.E. 394 (1931); Baxlcy v. Wil-

liams Constr., 98 Ga. App. 622, 106 S.E.2d 799 (1958); Anderson v. Cinnamon,
365 Mo. 302, 282 S.W.2d 445 (1955); Fentress v. Co-operative Refinery Ass'n.
148 Neb. 355, 31 N.W.2d 225 (1948) (holding that a volunteer fireman could
not recover because like a regular fireman he entered premises as licensee);
Nastasio v. Cinnamon, 365 Mo. 304, 295 S.W.2d 117 (1956); Wax v. Co-
operative Refinery Ass'n, 154 Neb. 605, 49 N.W.2d 707 (1951) ; Pennebaker v.
San Joaquin Light & Power Co., 158 Cal. 579, 112 Pac. 459, (1910) ; Robert v.
Ronseblatt, 146 Conn. 110, 148 A.2d 142 (1959); Aldworth v. F. W. Woolworht
Co., 295 Mass. 344, 3 N.E.2d 1008 (1936).

12. See, Taylor v. Morgan, 54 Ga. App. 426, 188 S.E. 44 (1936).
13. Atlantic Coast Line Ry. v. Coxwell, 93 Ga. App. 159, 91 S.E.2d 135 (1955)
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