
WORKMEN'S COMPENSATION

By D. MEADE FEILD* AND FRANCIS P. SANCHEZ**

During the survey period, legislative activity in reference to work-
men's compensation was indeed limited. Only four bills and one reso-

lution were introduced and of these, only two of the bills and the
resolution were implemented. The resolution, incidentally, called for

a conditional amendment which would support the validity of one
of the bills. On the other hand, business at the judicial level was
abundant and the 56 decisions handed down by the appellate courts
is a record. It should be noted however that the effort expended by
both the General Assembly and the courts was concerned essentially
with routine matters and that nothing happened during the period
that was either fresh or exciting.

LEGISLATION

(1) Reciprocal insurance. An amendment to Cornz section 56-2101
was adopted which excepted from the definition of reciprocal insurance
those agreements or contracts executed prior to March 8, 1960, which
created funds for the purpose of satisfying the obligations of self-
insured employers under the Workmen's Compensation Act.' The sig-
nificance of the date is the fact that on March 8, 1960, Georgia's new
Insurance Code went into effect, and prior to that time the General
Assembly had made no effort to extend control over reciprocal in-
surers.2 If the purpose of the amendment was to place such self-
insurers beyond the control of the Insurance Commissioner, it may not
be adequate. Such activity is clearly "insurance" within the meaning
of the new code3 and the mere fact that each member is both an in-
sured and an insurer ought not to prevent a classification which would
require licensing and adninistrative supervision. M[oreover, the amend-
ment may be constitutionally invalid. By means of a "grandfather
clause" it creates a preferred group who have a distinct advantage
over those who organize after March 8, 1960. In such a situation it
would be appropriate to permit those who were operating prior to
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Cooperative Insurance Exchanges.
3. GA. Coof ANN. §56-102 (1960 Rev.).



MERCER LAW REVIEW

the effective date of the act a reasonable time in which to qualify, but
to grant immunity in perpetuity ought to be deemed invalid under
the equal protection clause of the fourteenth amendment. Finally, it
should be observed that it may be difficult to determine whether such
a group could qualify under the compensation act as a "self-insurer"
or whether it would be necessary for each employer to qualify separ-
ately. 4 Although the matter is left to the discretion of the board, it is
currently required that each employer shall post the amount of ac-
ceptable securities required by the board, and if an indemnity bond is
permitted, it will be in the amount of $10,000. 5 If each member of the
accepted reciprocal insurer is required to post ample security, and if the
quality and quantity of such security is approved by the board, then
the need for additional administrative supervision is lessened and the
claimants and beneficiaries would be substantially protected. Even so,
the fact remains that it is unfortunate that an exception should be made
for a recognized class of insurers who may now be permitted to op-
erate without observing customary statutory controls.

(2) County Boards of Education. A resolution was passed proposing
a constitutional amendment which would authorize county boards of
education to expend educational funds for the purpose of providing
workmen's compensation for school personnel. 6 An act was adopted
which amended the definition of "employer" and "employee" by au-
thorizing county boards of education of counties having a population
less than 300,000 to provide workmen's compensation insurance cov-
erage on the employees of such county boards of education7 Even
though the proposed constitutional amendment is concerned with the
expenditure of educational funds and the act deals with obtaining in-
surance coverage, the two items would appear to be inconsistent. Rea-
sonably it would seem that the expenditure of funds as a premium
for insurance by a county board would be the expenditure of educa-
tional funds. If the authority to expend educational funds requires a
consitutional amendment, then the act would seem to be invalid.

4. GA. CODE ANN. §114-602 (1956 Rev.).
5. Rule No. 6 promulgated by the State Board of Workmen's Compensation. The

rules of the ,Board are printed in Book 31A of the Annotated Code, pp. 169-177.
It is impossible to determine the date such rule went into effect or whether
it has been amended or revoked. An earlier publication of the rules which ap-
peared in CARR, WORKMAN'S COMPENSATION (1949), stated the amount of se-
curity as $7,500. In view of the fact that recently benefits under the Act were
generally increased, and the maximum amount recoverable by one claimant
was raised to $12,500, securities in the amount of $10,000 may be inadequate.
See GA. CODE ANN. §114-404 (Supp. 1963); FrILD AND RICHARDSON, Work-
men's Compensation, 15 NMERCER L. REv. 229 (1963).

6. GA. LAWS, 1964, pp. 1011-1012. A similar provision appears in Art. 7, Sec. 1,
Par. 8 (a) (10) of the draft of the proposed new Constitution.

7. GA. LAWS, 1964, pp. 675-677.
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Actually, the basic difficulty is merely a reflection of the continuing
problem of extending compensation to county employees. 8 No purpose
would be served by an account of the events which make up the fabu-
lous saga, but it should be noted that after it was held that any por-
tion of the compensation act which placed liability on a county or a
county board of education was unconstitutional on the grounds
that the purpose for which a county could levy taxes did not
include workmen's compensation, the constitution was appropri-
ately amended 9 and enabling legislation' ° was enacted. One phase
of such legislation specifically placed school districts and county boards
of education within the definition of "employer" in the compensation
statute, but for no apparent reason, the act was limited to counties with
a population of 300,000 or more." So far, however, the constitutional
validity of this act has not been tested judicially as to whether educa-
tional funds may be used to provide for compensation.Ila In 1961, in
an opinion by the Attorney General of Georgia, a ruling was issued
to the effect that even though county employees were now covered by
workmen's compensation, school funds could not be used to pay prem-
iums for insurance coverage or to pay the benefits provided for by
workmen's compensation. 12 This ruling is based on a holding by the
Supreme Court of 'Georgia that educational funds may only be ex-
pended for educational purposes and providing workmen's compen-
sation is not such a purpose.' 3 Accordingly, it would seem that both
of the population acts are unconstitutional unless the funds expended
for compensation are not educational funds,14 and hence the proposed
amendment to the constitution is essential. And this is true, even though
as a practical matter the board has been holding that teachers are
county employees and the county has been paying compensation.
Actually, a proper legal basis for handling the claims of county school

8. For a discussion of the general problem, see FEILD AND KELLY, Survey of Work-
men's Compensation, 11 MERCER L. REV. 188, 189-193 (1959).

9. Actually the change occurred by the adoption of a new constitution in 1945;
see GA. CODE ANN. §2-5701 (15) (1955 Rev.) and GA. CODE ANN. §92-3701
(15) (1961 Rev.).

10. GA. LAWS, 1958, p. 183.
11. GA. LAWS, 1950, pp. 324-325.
Ila. In Commissioners of Rds. and Revenues of Fulton County v. Davis, 213 Ga.

792, 102 S.E.2d 180 (1958) which considered the "over 300,000 population"
act did not pass on the use of educational funds for workmen's compensation.

12. 1961-1962 Op. Atty. Gen. 168.
13. Murphy v. Constitution Indem. Co., 172 Ga. 378, 157 S.E. 471 (1931).
14. The population act of 1964 contains a provision that before a board of edu-

cation can provide insurance coverage it should adopt an appropriate resolu-
tion setting forth the procedure for "furnishing and maintaining such insurance
coverage". Apparently, the purpose of such procedure is to show that the funds
used are not educational. If this is done, then the act is valid.

1964]



MERCER LAW REVIEW

personnel should be provided, and it should be done immediately.

Forty-four years of oversight is enough.
(3) Proposed legislative changes. An amendment to CODE section

114-715 was proposed which would authorize the board or any deputy

within 30 days after making an award, upon motion of any party at
interest or upon the initiative of the deputy or the board, to modify,
alter or vacate findings of fact, conclusions of law, or the award.' 5

Assuming that such continuing control over the award would be pur-
sued with adequate notice and hearing, and time limitation does not
conflict with other provisions of the compensation statute, 16 such power
of revision ought to be vested in the board. Actually, all decisional
bodies, both courts and administrative agencies, need to be given the
opportunity to make corrections before the case in question moves on.
Apparently, this proposal resulted from the decision in St. Paul Fire
and Marine Ins. Co. v. Bridges,17 in which the wrong insurer was or-
dered to pay compensation, and it was held that the board did not have
jurisdiction in a proceeding which was brought to correct the nis-
take. In the course of its opinion the Court of Appeals urged that the
board should be vested with jurisdiction to vacate and correct awards
on the ground of fraud, accident or mistake, and it was even suggested
that an amendment to CODE section 114-715 would be the proper way
of doing it.18 Until an amendment becomes effective, an equitable pro-
ceeding based on fraud, accident or mistake is the only remedy.' 9

A proposal to amend CODE section 111-712 had for its purpose pri-
marily that of clarification and the addition of items which would give
flexibility to the section. 20 It was proposed that the employer and in-
surer, upon a finding by the board that the payment of compensation
had ben resisted without reasonable cause, would be assessed in ad-
dition to the award, a reasonable attorney's fee which would not ex-
ceed 1/3 of the award. Upon review, it was provided that the court
could modify or increase the fee. It was also proposed that the carrier

15. H.B. No. 281.
16. The thirty-day period allotted for appeals should be computed from the date

of the correction.
17. 106 Ga. App. 621, 127 S.E.2d 699 (1962).
18. At least in certain types of cases a "reconsideration" of a former decision is

proper, even though the only source of such power would be referred to as
inherent. Johnson v. Evangelical Lutheran Church of Messiah, 79 Ga. App.
671, 54 S.E.2d 722 (1949) . In workmen's compensation the board retains
jurisdiction to amend on the ground of "change of condition". GA. CODE ANN.
§114-709 (1956 Rev.). In settlement agreements it is usually provided that the
board may review and correct error within a reasonable time and it has been
held that 30 days would be a reasonable time as matter of law. Georgia Marine
Salvage Co. v. Merritt, 82 Ca. App. 111, 60 S.E.2d 419 (1950).

19. Cardin v. Riegel Textile Corp., 219 Ga. 695, 135 S.E.2d 284 (1964).
20. H.B. No. 790.
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or employer should be assessed with costs including fees and mileage for
witnesses as would be "allowed such witnesses in cases at law" and such
other costs as may be assessed by the board or the court. Admittedly,
the claimant ought not to be burdened by the costs of litigation and
attorney's fees. The amount of the award is delicately measured in or-
der to assure that the disabled person will be at least hungry enough
to return to work if physically possible. To reduce this amount by
costs and fees is absurd, but how it should be remedied needs careful
planning. Where such planning may lead is problematical, but at least
it should relieve the claimant of having to pay from his subsistence
the costs and fees incurred pressing his claim.2 '

APPEALS

In the survey which was published in 1963 it was noted that the
recent statute which authorized direct appeals from the board to the
Court of Appeals had enjoyed but a brief existence and had been de-
clared unconstitutional.2 2 One reason for resurrecting the event again
is to observe that at least five other cases23 met a similar swift fate, and
a further reason is the fact that the draft of the new constitution re-
cently prepared by the General Assembly failed to vest the Court of
Appeals with jurisdiction to entertain direct appeals from administra-
tive agencies.2 4 This seems unfortunate. It is essential to the success
of the compensation system that payments should be made as speedily
as possible, and routing appeals through the superior court is merely
a waste of time.

THE EMPLOYMENT RELATION

(1) Relation created by ordinance. In Atlanta Million Cooperative
Cab Co. v. IVilson-Acomb,2 .5 it was held that the necessary employment
relation may result from the provisions of a municipal ordinance. The
holding was based on the fact that the defendant had been issued a
franchise subject to section 55.35 of the General Ordinances of the
City of Atlanta which required that either the owner or his duly au-

21. One third of the award as attorney's fees seems high. In many states the av-
erage charge is 5% of the award, which seems too low.

22. IEILD ANI RICHtARDSON, Workmen's Compensation, 15 NMFRCER L. REV. 229,
232-233 (1963).

23. Cases consolidated in Travelers Ins. Co. v. Williams, 108 Ga. App. 354, 133
S.E.2d 59 (1963), See also Baggett Transp. Co. v. Barnes, 108 Ga. App. 68,
132 S.E.2d 229 (1963).

24. Art. III, Sec. 3, Par. 2(b) . To some extent the language is sufficiently vague
to permit most anything, but actually jurisdiction seems to be limited to cases
from the "superior courts and such other courts," and there is still much re-
luctance to classify administrative agencies as a court.

25. 108 Ga. App. 465, 133 S.E.2d 437 (1963).
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thorized employee would operate the taxicab within the city. In a
previous case in which the same question was similarly resolved, the
court noted that the operation of a taxicab on public streets was a
privilege and hence such activity could be subjected to extraordinary
control.26 Actually, the basis of such control is the fact that any per-
son whose business is located in the street is subject to reasonable
regulation in the public interest. If the business in question is the op-
eration of a taxicab, public interest would be concerned with traffic
congestion, safety, and the ability of the operator to respond in dam-
ages for injury to person or property. Consequently it would seem that
the creation of the employment relation by means of an ordinance
would be limited to the particular phases of the public interest in-
volved, and this would be unrelated to compensation coverage.2 7

(2) Business operated for gain or profit. It was also contended in
the Cooperative Cab Co. case that the employer was not subject
to the compensation act in view of the fact that it was "not operated
for gain or profit."2 s To support such contention it was pointed out
that milk associations29 organized pursuant to CODE section 65-2 and
"electric membership corporations"3 0 organized pursuant to CODE
section 34A-1 had been classified as non-profit and hence not within
the purview of the act. Accordingly, the cab company had not paid
dividends and its earnings, if any, were merely nominal. The court,
however, ruled that the milk and electric associations were organized
under special acts and there was no such act under which an associa-
tion engaged in transportation could be organized. It is difficult to
determine why the special acts are a basis for distinguishing the various
entities, and as the compensation act refers to "any individual, firm or
corporation engaged in any business" which is not operated for gain
or profit the fact that there may be a statutory plan of organization
seems irrelevant.

There are three states which expressly exclude charitable employers
and seven which exclude activities which are not conducted for pe-

26. Diamond Cab Co. v. Adams, 108 Ga. App. 465, 133 S.E.2d 451 (1954).
27. In the usual situation, the relation would be principal and independent con-

tractor. In Fidelity and Cas. Co. v. Windham, 209 Ga. 592, 74 S.E.2d 835
(1953), the record showed that an operator rented his taxicab by the day on
an independent contract theory and was neither under the control nor super-
vision of the taxicab company. On this basis, the Georgia Supreme Court found
that the claimant was not an employee within the scope of workmen's com-
pensation law.

28. The compensation act defines employer as a "business operated for gain or
profit." GA. CODE ANN. §114-101 (1956 Rev.).

29. Hall v. Georgia Milk Producers Confederation, 61 Ga. App. 676, 7 S.E.2d 330
(1940).

30. Flint Elec. Membership Corp. v. Posey, 78 Ga. App. 597, 51 S.E.2d 869 (1949).
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cuniary gain.3 ' Georgia appears in both lists.32 Obviously there is no

reason why a charitable or non-profit employer should not be subject
to the compensation act. That this inclusion is preferable is indicated
by the fact that within a year after the court held that the electric or-
ganizations were excluded, the act was amended by adding to the defini-
tion of employer electric membership corporations organized under
Chapter 34A-1 of the Georgia Code.33

ARISING OUT OF AND IN THE COURSE OF THE EMPLOYMENT

To sustain a recovery under the compensation act the disabling
injury must have arisen "in the course of" and "out of" the em-
ployment.3 4 Usually, the expression "in course of" is construed
as referring to the time and place of the accident whereas "arising out
of" is construed as referring to source or cause.

(1) In the course of: In City of Pembroke v. Jones,3 5 the deceased,
who was employed as a night policeman and was given specific in-
structions not to go beyond the city limits except in cases of serious
crime, was killed while chasing a speeding motorist some 19 to 20
miles beyond the city limits. In an abbreviated opinion the court ob-
served that there was nothing to indicate that the deceased had any
reason to think that a major offense had been committed and hence
the evidence demanded a finding that the deceased was beyond the
"scope of employment" and not at a place where he might reasonably
have been expected to be in the performance of his duties and hence
an award of compensation was not authorized.

Unless the evidence clearly establishes that the deceased was chasing
only a speeding motorist, then compensation should be awarded. Under
the circumstances of this case, it should be presumed that the officer
was acting properly in accordance with his statutory authority, or
any particular limitation on his activities which had been imposed
by the city, and as for the place-some 19 to 20 miles away--this is
but a moment in the career of a modern motorist.

(2) Arising out of: (a) Rape. In Employers Ins. Co. v. Wright,36

the claimant was employed as the manager of a laundry pick-up sta-
tion. On the day in question, at 12:10 p.m., while the claimant was
alone on the premises, a purported customer entered the establishment

31. 1 LARSON, WORKMEN'S COMPENSATION LAW §50.41 (1962).
32. GA. CODE ANN. §114-101, 107 (1956 Rev.).
33. GA. LAWS, 1950, p. 404.
34. " . . . injury shall mean only injury by accident arising out of and in the

course of the employment .... GA. CODE ANN. §114-102 (1956 Rev.).
... 109 Ga. App. 296, 136 S.E.2d 139 (1964).
36. 108 Ga. App. 380, 133 S.E.2d 39 (1963).
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and forced her at gun point into a secluded part of the premises and
raped her. In passing on the claimant's demand for compensation,
the court found no particular difficulty in determining that such a
wilful assault was an accident within the compensation statute and
that claimant was in the course of the employment, but whether the
injury arose out of the employment presented considerable difficulty.
The court approached the problem by a careful and thorough analysis
of the meaning and function of the expression "arising out of" and
then concluded that the conditions of the employment causally con-
nected the injury with the work. The pertinent conditions included
the requirement that claimant serve the public indiscriminately, that
at times, she was the sole employee in the establishment and that it
was necessary for her to go to secluded portions of the premises to pick
up parcels of laundry. According to the court, such conditions made
the risk of rape incidental to the employment.37

(b) Traveling representative. In Akins v. Federated Mut. Implement
& Hardware Ins. Co.,38 the claimant, who worked as an insurance ad-
juster wherever his services were required, suffered a spontaneous rup-
ture of the esophagus without any evidence of trauma. The rupture oc-
curred while claimant ate in a restaurant on an account provided by
claimant's employer for such purpose. The Court of Appeals affirmed
a judgment of the superior court denying compensation on the ground
that no causal relation existed between eating and the resulting injury.

In its opinion the court noted that causation "is not to be too
rigorously pressed in the application of workmen's compensation" but
in the light of the record the court was not able to locate the necessary
causal relation. In addition, emphasis was put on the fact that mere
chronological sequence alone does not establish the relation. In this
case, however, the partaking of food at the restaurant was "in course"
and in the performance of such covered activity, when a previously
healthy throat suddenly ruptured while food was being swallowed and
hence it may at least be said that the rupture occurred while the work
was being performed, and in view of physical contact and pressure,
and the fact that the item of food swallowed passed into the chest
cavity, then either logically, or on the ground of "human experience"
the proper causal relation existed.3 9

37. For an excellent discussion of environmental factors as a basis for work-con-
nection, see 1 LARSON, WORKMEN'S COMPENSATON LAW §11.11 (b) (1952).

38. 108 Ga. App. 872, 134 S.E.2d 854 (1964).
39. Hartford Acc. and Indem. Co. v. Waters, 106 Ga. App. 441, 127 S.E.2d 169

(1962) . The "human experience rule" as enunciated in Waters has appeared
usually in heart attack cases. Possibly the infrequency of throat ruptures
prevents such situations from falling within human experience. Moreover, in a
recent decision the Court of Appeals indicated a preference for scientific
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(c) Propane gas. In Pan Am. Fire & Cas. Co. v. Cothran,411 the claim-
ant was employed to operate a truck which was used to transport pro-
pane gas. Claimant was instructed to keep the truck at his home and
to take care of it. He made deliveries from his home and worked on
a 24-hour-a-day, 7-days-a-week service-call basis. Because of the danger
of propane gas, claimant usually parked the truck on a hill located
behind his house which placed it somewhat beyond the populated area.
On the day in question, claimant returned home and found the access
to the parking hill was blocked by a vehicle which was usually op-
erated by his son. In attempting to move the vehicle, claimant found
it necessary to lift a piece of lumber, and in doing so injured his back.
The only issue raised on the appeal from an award of compensation
was that the board's finding that the accident arose out of and in
the course of the employment was not supported by the evidence. In
affirming the award, the court observed that placing the truck in a
safe place was an incident of the employment and that whatever was
reasonably necessary to accomplish such purpose was also incidental.

(d) Heart attacks. In two cases decided during the survey period
the question as to whether heart attacks arose out of the employment
was presented. In Elberfield v. Employees Mut. Liab. Ins. Co.,41 the
decedent suffered a myocardial infarction at about 4 a.m. after he had
left work at 5 p.m. the previous day. Evidence was introduced in the
compensation hearing that decedent had been under a strain due to
the stress of making decisions and at times from conflicts with other

employees. On the other hand, there was testimony that for some time
the work had been routine and normal and that decedent had not
been subjected to any unusual strain. Medical evidence, which both
sides introduced, tended to establish the contentions of the party who
presented the particular expert. The Court of Appeals easily and sum-
marily affirmed a judgment denying compensation. In Gurin v. Bi-
tuminons Gas. Co.,42 the second survey decision related to the compen-
sability of cardiacs, the court also disposed of the issue sumnarily and
again affirmed a denial of compensation. In such case the court ob-
served that the evidence clearly established that claimant's arterio-
sclerotic heart disease was neither produced nor aggravated by the em-

method rather than human experience and this may account for its failure
to appear in the instant case. For a discussion of scientific method see
FIiLD AND RicnARDSON, Workmen's Compensation, 15 MERCER L. REX'. 229,
238-239 (1963).

40. 109 Ga. App. 332, 133 S.E.2d 163 (1964).
41. 109 Ga. App. 39, 134 S.E.2d 869 (1964).
42. 107 Ga. App. 823, 131 S.E.2d 566 (1963).
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ployment, and the fact that claimant suffered pain from exertion on
performing his work did not create work-connection. 43

For many years, the heart cases have created tough problems in work-
men's compensation, and much effort has been expended in both law
and medicine to develop an improved program. 4 Only a year ago
the Court of Appeals in the light of recent medical and legal develop-
ments, attempted a restatement of the law in Georgia,45 but the Su-
preme Court disagreed.46 Even the General Assembly has enacted spe-
cial legislation for heart cases, 47 but its effective date was subsequent
to the present cases and as no one urged its application, it was not
considered in the cases presented in the current survey. In the near
future however the storm will reappear, and the terse and superficial
treatment of the present cases may be attributed to the fact that both
of them from the claimant's standpoint were rather weak and both
terminated in denials of compensation.

COMPENSATION: COMPUTATION AND CLASSIFICATION

(1) Credit for wages on unpaid compensation. Usually when an em-
ployee is injured an agreement is entered into between the employee
and the employer for the payment of compensation, and such agree-
ment is thereupon submitted to the board for approval. Thereafter
the employee improves, and with the doctor's assent he returns to
work, either for his regular employer or for a different employer. The
doctor notifies the employer who discontinues compensation payments
but takes no action to have the agreement modified or vacated. Some-
time later, the employee petitions the board for compensation based on
change of condition, and in the course of the proceeding the employer
discovers that he owes in full the compensation due under the agree-
ment and he may obtain credit only for wages which he has paid the
employee after the agreement became effective. Apparently, such a rule
seemed intolerable to the employer, and his insurance carrier, and dur-
ing the survey period a series of cases were instituted which urged a
different solution. The leading case in the series is Guess v. Liberty

43. In discussing pain as a causal factor, the court at p. 567 used the following
language:
"The legal cause of pain in such a case is the physical condition of the em-
ployee and not the exertion on the job. This case is not like cases where exer-
tion on the job causes heart damage which incapacitates the employee. Here
there is no heart damage except from disease. Pain suffered by an employee
because he engages in an occupation which he is physically unable to perform
is not an accidental injury."

44. E.g., McNIECE, HEART DISEASE AND THE LAW (1961).
45. United States Cas. Co. v. Thomas, 106 Ga. App. 441, 127 S.E.2d 169 (1962) .
46. Thomas v. United States Cas. Co., 218 Ga. 493, 128 S.E.2d 749 (1962).
47. GA. LAWS, 1963, pp. 141, 142-143.
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Mut. Ins. Co.4 8 which resulted from the following question certified
from the Court of Appeals:

Where an employee is injured and an agreement to pay total
disability benefits is entered into between the employer and
the employee and approved by the compensation board and
such agreement has not been changed or modified by express
agreement of the parties or by the judgment of the compen-
sation board or otherwise, is the employer entitled to continue
to receive payments for total disability under the agreement
after he accepts employment from a different employer and
earns as much as or more than he was earning at the time
of his injury?

The answer by the Supreme Court is clear and precise and establishes
the following propositions:

(1) An agreement to pay compensation approved by the
board or an award of compensation by the board after a
hearing is a decision or judgment which must be complied
with until it is superceded by a new award.

(2) Until such judgment is changed or modified in the man-
ner provided by the compensation act, it has the same force
and effect as the decision or judgment of any other tribunal
known to our system of jurisprudence.

(3) The compensation act contains no provision which auto-
matically cancels an award; but ample provision is made for
review of the award when there is a change in the condition
of the employee.

(4) Payment of compensation may be discontinued when the
employee returns to work and an application to stop payment
is granted by the board.

And finally, the court observed that if it seemed inequitable or
unjust for an employee to receive compensation for total disability
and a full salary from a different employer, the matter is one that
should be addressed to the General Assembly and not to the courts.
This kind of legislation, however, is the sort that would be opposed or
supported by management or labor, and its passage would be difficult
indeed. It is clear from the cases that if the employee returns to work
for the same employer, then wage payments are deductible from the
unpaid compensation.49 Also, it was held that when payments are made

48. 219 Ga. 581, 134 S.E.2d 783 (1964).
49. During the survey period, the following cases disposed of the same question

in accordance with the decision in the Guess case: U.S.F. and G. Co. v. Davis,
108 Ga. App. 76, 132 S.E.2d 109 (1963), aff., sub. non. Aubrey p. Davis, 219
Ga. 598, 134 S.E.2d 785 (1964): Ingram v. Bituiminous Cas. Co., 109 Ga. App.
87, 134 S.E.2d 861 (1964)'; McKinley v. Employers Liab. Assur. Corp., 108 Ga.
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to claimant after the injury, but before any notice or claim was filed
with the board and before any agreement was filed for approval, that
such payments are mere gratuities for which credit may not be taken.50

Although the entire matter now seems to be settled, the final dis-
position was not an easy task. In the first place there were previous
decisions that had to be distinguished or reevaluated,5 1 and a rather
sharp cleavage in viewpoint appeared among members of the bench.
One previous decision precisely in point was circumvented on the
ground that it was in conflict with prior decisions and such decisions
were unanimous on the particular point. In the Guess case apparently
the score was 4 to 3, and in the Aubrey case the same three justices5 2

dissented but on this occasion their position was expressed in a vigorous
dissent5 3 which was based essentially on the fact that compensation was
payable for impairment of earning capacity, and if the impairment no
longer existed, the employee was no longer disabled within the mean-
ing of the compensation act. If remedial measures are deemed essential
and if other means are not available, the board might attempt by rule
making to redraft Rule 17 and arrange for credit for wages which
come from any source. The only difficulty would be to discover the
basis of the board's authority to promulgate such a rule.

(2) Computation. CODE section 114-402 provides that compensation
shall be computed by using the employee's average weekly wage and
when the methods for determining such average are not available, the
full time weekly wage of the employee shall be used. In Atlanta Million
Cooperative Cab Co. v. Wilson-Acomb,5 4 the employee, a taxicab
driver, who had worked for only a short time, was awarded compen-
sation on the basis of his full time weekly wage in view of the fact
that the average wage methods could not be applied.

(3) Schedule allowances and total disability. Schedule allowances
are those which are awarded for loss of a member, such as a finger, arm
or foot. 55 Such benefits are payable without a showing of loss of earn-
ing capacity, and even though the absence of the particular member
may result in total disability, the schedule allowance is exclusive. 56

App. 181, 132 S.E.2d 545 (1963); General Motors Corp. v. Harrison, 107 Ga.
App. 667, 131 S.E.2d 234 (1963) ; Baggett Transp. Co. v. Barnes, 109 Ga. App.
98, 135 S.E.2d 343 (1964); Bump v. Continental Cas. Co., 109 Ga. App. 228,
136 S.E.2d 14 (1964).

50. Baggett Transp. Co. v. Barnes, 109 Ga. App. 98, 135 S.E.2d 343 (1964).
51. Sears, Roebuck and Co. v. Wilson, 215 Ga. 746, 113 S.E.2d 611 (1960) ; Com-

plete Auto Transit, Inc. v. Davis, 106 Ga. App. 369, 126 S.E.2d 909 (1962).
52. Justices Head, Almand and Mobley, dissenting in Aubrey v. Davis, 219 Ga. 598,

134 S.E.2d 785 (1964).
53. M'obley, J., spoke for the minority.
54. 108 Ga. App. 465, 133 S.E.2d 437 (1963).
55. GA. CODE ANN. §114-406 (1956 Rev.).
56. New Amsterdam Cas. Co. v. Brown, 81 Ga. App. 790, 60 S.E.2d 245 (1950) .
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Where, however, the member loss results in some dislocation or pain
in other parts of the body which causes disability, the schedule allow-
ance is not exclusive. In Clark v. Liberty Mut. Ins. Co. 57 claimant
suffered an accidental injury to his foot, and thereafter, when he at-
tempted to work, the use of the foot caused such pain to his hip and
"tailbone" that he could not follow any gainful employment. The
Court of Appeals held that in addition to the member loss, claimant
had suffered a super-added injury affecting other portions of the body
which entitled him to compensation based on total or partial dis-
ability.5 s

MODIFICATION OF AWARDS

Under the Georgia act the board may, upon its own motion, or
upon the motions of any party in interest on the ground of change
in the condition of the disabled employee, review any award or any
settlement and increase, decrease or terminate the compensation pre-
viously awarded or agreed upon.5 9 In United States Cas. Co. v. Truett,60

the claimant was injured when a casket fell on his leg. An agreement
to pay compensation for the leg injury was entered into by the parties
and appproved by the board. Subsequently, claimant returned to work
but was not able to continue due to intense pain in his back. 'There-
after he filed a request for a hearing based on change in condition
and an award for total disability was tendered. The employer con-
tended that the original agreement approved by the board was res
judicata and hence claimant was estopped to claim compensation for
an injury to his back which occurred in the same accident. In affirim-
ing the award, the court ruled that the phrase "change in condition"
should not be given a narrow construction and does not necessarily
relate to a change in condition in regard to a specific injury but that
such phrase includes any change in the physical condition of the claim-
ant subsequent to the entering of the award which results from the
original accident. 60a

In Surgener v, American Ins. Co.At
1 a second survey case on change

of condition, the sole question was the sufficiency of evidence to sup-
port the findings. A physician, who had examined claimant six months

57. 108 Ga. App. 806, 134 S.E.2d 534 (1964) .
58. GA. CODE ANN. § 114-404, 405, 406 (1956 Rev.) .
59. GA. CODE ANN. §114-709 (1956 Rev.) .
60. 108 Ga. App. 332, 132 S.E.2d 789 (1963).
60a. The holding permits the claimant to go from a schedule loss to general dis-

ability. In General Motors Corp. v. Bowman, 107 Ga. App. 335, 130 S.E.2d
163 (1963) a claimant was permitted, by a change in condition proceeding,
to go from general disability to a schedule loss.

61. 107 Ga. App. 573, 130 S.E.2d 810 (1963).
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previously, testified that he had recovered and that in fact he had
stated that he was "a hundred per cent better." This was deemed to be
sufficient under the "any evidence" rule and the court affirmed a
denial of compensation.

In James v. General Motors Corp.,62 the question raised was whether

expressions such as "so long as disability continues" which appears
in an agreement to pay compensation is any different from the ex-
pression "until terminated in accordance with the compensation law."
It was contended by the employer that the "so long as" language had
the effect of terminating the duty to pay compensation when the claim-
ant returned to work. It was held, however, that such expressions had
no effect and that the only way to modify an award was by a change
of condition proceeding.

OCCUPATIONAL DISEASE

Where specified occupational diseases arise out of and in the course
of the employment, the act authorizes compensation awards to be
made for the resulting "disablement" or "disability. '63 To determine
whether a valid claim exists which is within the scope of a specified
occupational disease, a Medical Board has been established by statute.64

Its funtction is to make findings on medical questions and file its find-
ings with the board of compensation. 65 CODE section 114-823 (5) states
that the findings of the Medical Board shall become part of the record
and shall be conclusive as to the compensation board.66 Even by con-
sent, the parties cannot confer jurisdiction upon the compensation
board so that it may make medical determinations within the scope
of the Medical Board.67

In Hammock v. Davidson Granite Co.68 the Court of Appeals re-
iterated its position as to conclusiveness of findings by the Medical
Board in cases of occupational diseases. 69 From the few facts set forth
in the opinion, it appears that the Medical Board after its examination
found that the employee was not suffering from an occupational
disease covered by the act. Subsequently the board denied compensa-

62. 107 Ga. App. 588, 131 S.E.2d 58 (1963).
63. See GA. CODE ANN. ch. 114-8, specifically §114-810 (1956 Rev.).
64. GA. CODE ANN. §114-822 (1956 Rev.).
65. GA. CODE ANN. §114-821 (1956 Rev.).
66. See Waits v. Travelers Ins. Co., 106 Ga. App. 130, 126 S.E.2d 543 (1962);

Butler v. National Lead Co., 106 Ga. App. 180, 126 S.E.2d 453 (1962); FEILD
AND RICHARDSON, Workmen's Compensation, 15 MERCER L. REv. 229, 247 (1963).

67. Griffith v. Employers Mut. Liab. Ins. Co., 100 Ga. App. 157, 159-160, 110 S.E.2d
539, 541 (1959).

68. 107 Ga. App. 673, 131 S.E.2d 132 (1963).
69. Farrill v. Travelers Ins. Co., 105 Ga. App. 600, 125 S.E.2d 562 (1962). See 15

MERCER L. REV., op cit. supra n. 66, at 229.
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tion on the basis of the Medical Board's report. Notwithstanding con-
flicting evidence, the Court of Appeals held the evidence sufficient
to support the Medical Board's findings and that sole jurisdiction over
medical issues rested with the Medical Board.70

STATUTORY DEFENSES

CODE section 114-105 provides the employer with specified defenses
in proceedings to obtain compensation. Generally such defenses are
based on the employee's wilful misconduct and among those listed is
that of intoxication. Fidelity & Cas. Co. of N.Y. v. Hodges,7' which was
decided during the survey period, is somewhat unique in that the em-
ployer was successful in establishing the intoxication of the employee
as a defense. Although the evidence was contradictory it tended to
establish the following: the decedent employee was engaged in consum-
ing alcoholic beverage on the day of and immediately prior to the
accident; he visited a "beer joint" just prior to the accident and his
demeanor there indicated intoxication. Also, after the accident there
was an odor of alcohol about the decedent. Such evidence was deemed
to be sufficient to support a finding by the board that intoxication was
the cause of the accident, and to affirm a denial of compensation. In
the course of its opinion the court observed "that if the award was
authorized by any competent evidence, it must be affirmed even if
the board or the hearing director considered illegal evidence or as-
signed erroneous reasons for the award .... 72 As to this observation,
it would seem preferable if on all occasions the board was required
to perform its tasks legally and accurately, or else carelessness may be
encouraged and the development of administrative expertise thwarted.73

OUT OF STATE ACCIDENTS

CODE section 114-411 provides that when an accident happens while
the employee is employed elsewhere than in Georgia, the compensation
act is applicable "if the place of contact and either the employers
business or the employee's residence are within the State and provided

70. GA. CODE ANN. §114-810 (1956 Rev.); see Griffith v. Employers Mut. Liab. Ins.
Co., 100 Ga. App. 157, 110 S.E.2d 539 (1959).

71. 108 Ga. App. 474, 133 S.E.2d 406 (1963).
72. American Mut. Liab. Ins. Co. v. Sisson, 198 Ga. 623, 32 S.E.2d 295 (1944). In

the Hodges case blood samples taken from decedent immediately after the acci-
dent were analyzed and the findings showed that decedent was intoxicated. On
the basis of the Sisson decision however, the court did not consider it necessary
to determine the admissibility of laboratory findings as other competent evidence
was in the record. See Hartford Acc. and Indem. Co. v. Hillhouse, 77 Ga. App.
122, 128, 35 S.E.2d 603, 606 (1945).

73. See FEitD, lVorkmen's Compensation, 8 MERCER L. REV. 191, 204-205 (1956).
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that the contract of employment was not expressly for service exclusive-
ly outside of the State." 74 In the construction of this Code section
the courts have been liberal in deciding that the board had jurisdic-
tion over fact patterns that did not precisely fit.75 and at times, have
show how other Code sections might be used for the same purpose. 76

In Fenster v. Liberty Mut. Ins. Co.77 a case of first impression, it was
necessary for the court to construe the language which provides that
the act is not applicable when the contract of employment expressly
stipulates for service exclusively outside the State of Georgia. in such
case the employee was hired by Georgia employer as a salesman for
a designated territory outside the state. The employee moved his resi-
dence to the new territory and never performed services in Georgia
for the employer. Subsequently, the employee was injured and filed a
claim for compensation in Georgia. The Court of Appeals affirmed a
judgment of the superior court denying jurisdiction on the ground
of jurisdiction. According to the court the result was precisely con-
trolled by the language of the act in reference to providing exclusively
for out-of-state services. In the course of its opinion the court distin-
guished two other situations in which jurisdiction had been supported.
In Martin v. Bituminous Cas. Corp.,7 a jurisdiction was found to exist
when the contract called for partial performance within Georgia and
in Slaten v. Travelers Ins. Co.77b where actual performance of services
in Georgia was held to be sufficient.

TIME LIMITATIONs-NOTICE AND CLAIM PERIODS

(1) Filing claim. The act provides that the right to compensation is
forever barred unless a claim is filed within one year from the date of
the accident. 78 In Sherrill v. U.S.F. and G. Co.,7 9 the accident occurred
on September 26, 1959, in Dade County, Georgia. A claim was filed
with the Florida Industrial Commission on April 21, 1960, which was
dismissed on December 15, 1961, for lack of jurisdiction. Thereafter,
a claim was filed with the 'Georgia board on April 16, 1962. A dis-

74. See FF1uD, Workmen's Compensation, 15 MERCER L. REV. 209, 231-234 (1962)
and 7 MERCER L. REv. 206, 224-225 (1955) for discussions of the Code section.

75. Fidelity Cas. Co. v. Swain, 90 Ga. App. 615, 83 S.E.2d 345 (1954); Cramer v.
American Mut. Liab. Ins. Co., 77 Ga. App. 236, 47 S.E.2d 925 (1948); Hock-
smith v. Perkins, 55 Ga. App. 649, 191 S.E. 156 (1937).

76. See Slaten v. Travelers Ins. Co., 197 Ga. 1, 28 S.E.2d 280 (1943), in which it
was held that bare fact of engaging in work in Georgia without giving notice
not to be bound would bring the provision of the act into operation under Code
§114-201 (1956 Rev.).

77. 107 Ga. App. 821, 131 S.E.2d 564 (1963).
77a. 215 Ga. 476, 111 S.E.2d 53 (1959).
77b. 197 Ga. 1, 28 S.E.2d 280 (1943).
78. GA. CODE ANN. §114-303 (1956 Rev.).
79. 108 Ga. App. 591, 133 S.E.2d 896 (1963).

[Vol. 16



WORKMEN'S COMPENSATION

missal of the claim by the board was affirmed by the Court of Appeals
on the ground that the filing of the claim within one year after the
accident was jurisdictional, and unless filed within the time specified
the board is without authority to grant compensation. The claimant
urged that CODE section 3-308 which relates to the dismissal and re-
newal of a case within six months so that the renewal case stands upon
the same footing as the original case was applicable to a compensation
claim. The court pointed out that even assuming that such section
was applicable to administrative proceedings, it would not be ap-
plicable where the original filing was in some state other than Georgia.
In Fidelity and Cas. Co. of N.Y. v. Bishop, ° the accident occurred on
September 15, 1960. Thereafter, in early April, 1961, a representative
of the insurer stated to claimant's attorney that the insurer took the
position that the injury was not covered by workmen's compensation,
but they did not want a claim filed and if it could be settled reasonably
they would rather pay than litigate. In August, 1961, the claimant re-
turned to work and at the time he was not certain whether he had any
permanent disability. The claimant did not again contact the insurer
about a settlement until October, 1961, a month after the one-year
limitation had expired. A request for a hearing was not filed with the
board until December 12, 1961, and at the hearing the claimant's at-
torney stated that except for the representation by the insurer he would
have filed the claim in April. The Court of Appeals held that the or-
der of the board dismissing the claim on the ground that it was barred
by the one-year statute was authorized. The court observed that the
one-year period was jurisdictional, but nevertheless if the employer
or insurance carrier by fraud prevents a timely filing, then the statute
will be tolled, and the claim may be filed if the employee acts prompt-
ly upon discovering the fraud. In addition, the court observed that the
fraud must be such as debars or deters the claimant from his action
and that a mere uncertain and indefinite understanding, based on no
consideration, would not be such fraud as would relieve the bar of the
statute. In Old Colony Ins. Co. v. Bennett,8' the claimant sustained
an accidental injury and he was handed a check by the insurer in
full payment of temporary total disability. At the same time he re-
ceived a final settlement receipt and an agreement for compensation
for temporary total disability which were on approved forms, and
which, within twelve months from the date of the injury, were filed
with the board. Neither the receipt nor the agreement were signed
by the employee. More than twelve months after the date of the acci-

80. 108 Ga. App. 422, 1S2 S.E.2d 5! (1963).
81. 108 Ga. App. 499, 133 S.E.2d 415 (1963).
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dent, a request was filed with the board to determine the amount of
permanent partial disability which the claimant had sustained. The
court held that the filing of the receipt and the agreement was the
equivalent of filing a claim, and this had been done within the twelve-
month period. In addition, the court noted that the request for a
hearing to determine the extent of partial disability was a change
of condition proceeding, and that this proceeding could be invoked
within two years after the board is notified of the final payment of the
claim and hence the twelve-month period for filing a formal claim
was not applicable. The insurer urged that previous decisions on the
same issue were not controlling, because in such cases the claimant had
signed the receipt and the agreement and in one case the receipt and
agreement had been approved by the board. According to the court
this was not sufficient to distinguish such decisions as the change of
condition proceeding does not require board approval or signing
by the claimant, but only that the instruments in question should be
filed.

(2) Notice of accident. Subject to certain exceptions, the act pro-
vides that compensation shall not be awarded unless notice of the ac-
cident is given to the employer within 30 days from the accident.8 2 No
requirement appears in the act as to what such notice shall contain.
At first, in construing the notice section of the act, the Court of Ap-
peals held that only such notice should be given as will "put the em-
ployer on notice to make an investigation if he sees fit to do so." 3 In
1957, in Royal Indem. Co. v. Coulter, 4 the Supreme Court held that
"[O]bviously, the notice required is notice of an injury by accident
arising out of and in the course of the employment, and mere notice
that an employee is suffering an injury from an accident does not
meet the requirement of the statute." Since the Coulter decision, in a
sizable collection of cases,8 5 the application of the Coulter standard
resulted in defeating claims for compensation but in the light of the

82. GA. CODE ANN. §114-303 (1956 Rev.).
83. Railway Express Co. v. Harper, 70 Ga. App. 795, 29 S.E.2d 434 (1944) ; Davison-

Paxon Co. v. Ford. 88 Ga. App. 890, 78 S.E.2d 257 (1953) .
84. 213 Ga. 277, 98 S.E.2d 899 (1957). For previous comment on the Couter de-

cision, see FEILD AND HOLLEY, Workmen's Compensation, 9 'MERCER L. REV.
191, 212-214 (1957); FEILD AND KELLY, Workmen's Compensation, 11 MERCER
L. REV. 188, 207-209 (1959).

85. Kresge v. Holley, 104 Ga. App. 144, 121 S.E.2d 182 (1961); Anderson v.
Houston Fire and Cas. Ins. Co., 104 Ga. App. 680, 122 S.E.2d 589 (1961).
Complete Auto Transit, Inc. v. Reavis, 105 Ga. App. 364, 124 S.E.2d 491 (1961);
Employers Ins. Co. v. Goss, 107 Ga. App. 249, 121 S.E.2d 545 (1963) ; Con-
solidated Underwriters v. Smith, 106 Ga. App. 167, 126 S.E.2d 465 (1962);
Smith v. Continental Gas. Co., 102 Ga. App. 559, 116 S.E.2d 888 (1960) ; New
Amsterdam Cas. Go. v. Kidd, 101 Ga. App. 910, 115 S.E.2d 427 (1960) ; but see
Rhodes v. Liberty Mut. Ins. Co., 101 Ga. App. 642, 115 S.E.2d 363 (1960).
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survey decisions dealing with notice, there is a strong indication that
the Court of Appeals is gradually "wending its way" back to the hal-
cyon days that predate Coulter. Emphasis should be put on the fact
that the return trip is a gradual "wending" and there will be no sud-
den burst of speed. For example, in Crews v. General Motors Corp.,8 6

some three days after claimant had failed to return to work, notice that
there had been an accident was given by claimant's wife who reported
to the personnel supervisor that claimant was in the hospital suffering
from a heart attack. The court brushed aside any notion that this
could be adequate notice and as a basis for its action quoted in full
the Coulter rule. Similarly, in a second survey case, Carden v. Libetry
Mut. Ins. Co.,8 7 which is a short, inadequate, headnote affair, the court
ruled that as the evidence to prove notice "was equivocal, vague and
contradictory" that the finding by the director that notice had not been
given was sustained by the evidence. Coulter, of course, was cited. In
Bryant v. J. C. Distribs., Inc.,88 the picture changes and the "wending
away" begins. The claimant, a truck driver, on March 16, 1960, while
on a trip out of the state, fell from the truck and was injured. He re-
turned to Atlanta on March 18 and, at the time, was incapacitated.
The employer telephoned on March 20 and asked him to check in. He
told the employer he was so sick from getting hurt that he had been
unable to report and that he had suffered a hard fall from the truck.
The claimant did not return to work, and on March 28 he entered
a hospital. The superior court reversed a finding by the board that
adequate notice had been given, and in turn, the Court of Appeals re-
versed the superior court and restored the board's finding. The reversal
by the superior court was based on the Coulter rule. In its opinion,
the Court of Appeals cited and repeated the proposition from Coulter,
but in addition it repeated the rule that the required notice need not
be given with a view to claiming compensation, and is sufficient if it
puts the employer on notice of the injury so that it may make an in-
vestigation if it sees fit to do so. This rule is the very one that the
Court of Appeals purported to follow when Coulter8 9 made its first
visit and which was thereafter reversed by the Supreme Court. In
Baggett Transp. Co. v. Barnes,90 which is a survey decision, "wending"
again takes a mighty stride. In this case the claimant suffered an in-
dustrial injury in 1960 and his employer furnished medical attention
and paid compensation but no report of the accident was made to

86. 107 Ga. App. 592, 130 S.E.2d 925 (1963).
87. 108 Ga. App. 829, 134 S.E.2d 879 (1964).
88. 108 Ga. App. 401, 133 S.E.2d 109 (1963).
89. Coulter v. Royal Indem. Co., 95 Ga. App. 124. 97 S.E,2d 358 (1957).
90. 109 Ga. App. 98, 135 S.E.2d 343 (1964).
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the board. In August, 1961, the claimant suffered another injury when
he was moving freight on a truck he operated, and again he was
treated and paid but no report was made to the board. In May, 1962,
the claimant filed the present claim based on the second injury. The
question presented to the Court of Appeals was whether a finding by
the board that adequate notice was given was authorized by the evi-
dence. In deciding that the board acted properly, the court restated
the Coulter rule by observing that it was not necessary in giving notice
that the claimant say "I have had . . . an accident and injury within
the meaning of the Workmen's Compensation Act for which I think
you are liable," but only that there must be something "to put the
employer on notice that there is at least a probability that the in-
jury" is work-connected. Now, of course, having smuggled the old
rule back again, Coulter was not cited.

In Employer's Liab. Ins. Co. v. Shipman,91 the last of the survey
cases dealing with notice, the court again liberalized the requirement
as to the content of the notice and quietly ignored Coulter. The prob-
lem presented by the case however was particularly unique in that the
court had to fix the time of the accident for the purpose of determining
whether the notice was timely when the injury in question developed
gradually over a period of several years. The claimant suffered deaf-
ness which resulted from working close to the area where jet engines
were tested. In the first appearance of the case it was decided that this
amounted to an accident within the contemplation of the compensa-
tion act and an award of compensation was affirmed. In its present
appearance the issue presented is whether the thirty-day notice was
given and whether the claim was filed within one year.92 The court
ruled for the purpose of measuring the thirty-day notice, that claim-
ant's injury occurred as of the time at which he lost his "industrial
hearing." The evidence established that claimant's hearing had de-
teriorated to such extent that on March 9, 1959, he was moved by his
employer to a less noisy job. Within a year after this the application for
compensation was filed and consequently a finding of compliance with
the one year statute was demanded. The thirty-day notice period was
more difficult. As to this the court noted that claimant's hearing had
been tested by the employer for many years and that finally the 1959
move to a quieter work place had resulted. This was sufficient to give
the employer knowledge of the accident, which, according to the act,

91. 108 Ga. App. 184, 132 S.E.2d 568 (1963).
92. The lower court held that such issues had been decided in the original case.

The Court of Appeals, however, disagreed, but finding in the record evidence
that supported a finding of proper notice and filing, the judgment below was
affirmed.
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takes the place of notice. All of this, however, happened before the
date of the accident as determined by the board, but nevertheless ac-
cording to the court this does keep the notice from being effective.
This is an excellent solution to a tough problem and the compensation
act was of little help in the accomplishment of the task.

Finally, it seems appropriate to urge that the notice section of the
act should be amended. In its present condition it is prolix, contra-
dictory and rather harsh. Nothing should deprive the employee of the
opportunity to get medical attention and hospital services and to be
physically rehabilitated if possible. As for the time limitation, the
thirty-day requirement might be retained as to compensation payments,
but rather than losing the benefits entirely, it may be preferable to
reduce compensation depending on the length of the delay in giving
notice.9 3 After all, thirty days is a mighty short time in the life of
most injured employees.

PROCEDURE

(1) Administrator as claimant. In Bell v. Liberty Mut. Ins. Co.,9 4

as the result of a work-connected injury, the employee and the em-
ployer entered into an agreement for the payment of compensation.
Later, when the employee returned to work, the payments were stopped
and were not resumed when the employee quit work. Soon thereafter,
the employee died and this proceeding was instituted by his widow and
three minor children to determine the liability of the employer under
the compensation act. It was established hat the cause of death was not
work-connected and the board dismissed the proceeding on the ground
that the duty to make payments under the contract were terminated
when decedent returned to work. The Court of Appeals reversed the
reasoning of the board but affirmed the order of dismissal on the ground
that any claim would have to be brought in the name of the adminis-
trator or executor. Generally, the title to a chose in action vests in the
administrator and only he can maintain a suit thereon.9 5

(2) Evidence. Apparently in Georgia the hearsay rule is applicable
in administrative hearings and such evidence is not admissible and may
not be used as a basis for fact finding unless it can be squeezed into one
of the innumerable exceptions. In Commissioners of Roads and Reve-
nues of Fulton County v. Dowis,96 error was assigned on a judgment
of the superior court affirming an award of compensation on the fol-

93. Colorado provides for one day's loss of compensation for each day's delay.
94. 108 Ga. App. 173, 132 S.E.2d 538 (1963).
95. GA. COOE ANN. §113-901 (1959 Rev.) The court suggests that when special

circumstances exist, the rule would be otherwise.
96. 107 Ga. App. 647, 131 S.E.2d 144 (1963).
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lowing grounds: (1) because there was no competent evidence of any
activity by the deceased employee during working hours that would
authorize a finding of a work-connected injury since the only such evi-
dence was the illegal and incompetent hearsay testimony of the widow
and son as to statements made by the deceased to them, and (2) be-
cause the evidence established was a second heart attack which was
wholly unrelated to the first attack which happened on the job. The
court held that under the decision of Moore v. Atlanta Transit Sys.
Inc.,97 such statements to the wife and son of decedent were admissible
as an exception to the hearsay rule which is based on necessity. Neither
the utterer nor any witnesses to the event were available. It has been
shown that the development of the rule of necessity has been gradual,
and that at first it was limited to statements of a patient to an attend-
ing physician which were made in order to enable the physician to pre-
scribe proper treatment. In Such a situation there is both need and a
guarantee of trustworthiness. The present rule, which requires only
necessity, actually appeared first in compensation cases, and when it
appeared in Moore, which was an action for damages for personal in-
juries, it was on loan, and now it is nice indeed to see that in the
present case, it has come home again.9 s

(3) Burden of proof; exhibits. In McArthur v. Roadway Express,
Inc.,9 9 it was contended by the claimant that findings by the board
were based on exhibits which had been identified and placed in the
record but had not been actually introduced in evidence, or if tendered,
had been expressly excluded upon objection. The court noted that the
award referred to such exhibits, but any error was harmless, as the
claimant's oral testimony established the same facts as the exhibits. The
court also held that even though an accidental injury was stipulated,
the burden was on the claimant to show that the injury was work-
connected in order to be entitled to compensation. Consequently, the
award of the board denying compensation was affirmed.

FINDINGS

It is well settled that the validity of an award will depend upon
whether it is supported by adequate findings and that generally, such
findings may be classified as either basic or ultimate and that ultimate
findings alone are not sufficient. 100 In State Highway Dep't. v. Mur-

97. 105 Ga. App. 70, 123 S.E.2d 693 (1961).
98. For an additional discussion, see FEILD, Workmen's Compensation, 14 MERCER

L. REV. 270 (1962).
99. 109 Ga. App. 30, 135 S.E.2d 67 (1964).

100. 2 DAvis, Administrative Law Treatise, §§16.01, 16.06 (1958).
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phy,1 1 it was held that arranging the evidence in mere narrative form
was not a finding. Moreover, according to the court, a finding that
the death of the employee "did not arise out of or in the course of
the employment" is not such a finding of fact as would justify an
award unless it is supported by other findings. Usually, as in this
case, ultimate findings are in the language of the act, and standing
alone are not sufficient. It was also noted that findings are not only
required by the act,102 but that they are essential in order for the los-
ing party to prepare an appeal and that the issues may be intelligently
reviewed by the court.

In Fidelity & Cas. Co. v. Ledford,10 which is a survey decision and
103. 108 Ga. App. 326, 132 S.E.2d 858 (1963).
which to some extent is analogous to the preceding case, the appellate
record indicated much confusion as to evidence and findings, and the
mystery was appropriately disposed of by returning the case to the
board with instructions that the board make findings of fact consistent
with the evidence.

In Employers Ins. Co. of Ala. v. Amerson,10 4 a case which made its
second appellate appearance during the survey period, it was held that
if there were no findings of fact upon which an award could be made,
the necessary findings may not be supplied by the superior court. On
the first appearance of the case 10 5 (a change of condition proceeding)
the court reversed the award on the ground that the board had er-
roneously placed the burden of proof on the claimant when it should
have been on the employer. The only finding that the board had made
was that the burden of proof was on the claimant and that he had failed
to carry the burden of showing a change of condition. Actually then,
upon reversal, the record was devoid of any findings, and on the return
trip, when the case reached the superior court, the court supplied
the findings on which it rendered judgment for the claimant and
ordered the board to enter an award in conformity therewith. In the
opinion on the second appeal, the court placed particular emphasis
on the role of the board as a fact-finder and observed that neither
a superior court nor the Court of Appeals itself could perform such
a function.1° 6

The compensation act provides that the requirement that notice of an
accident must be given to the employer within thirty days is not ap-
plicable if the claimant can show a reasonable excuse for the failure.

101. 108 Ga. App. 830, 134 S.E.2d 821 (1964).
102. GA. CODE ANN. §114-707 (1956 Rev.).
104. 109 Ga. App. 295, 136 S.E.2d 12 (1964).
105. Amerson v. Employer's Ins. Co., 105 Ga. App. 336, 120 S.E.2d 655 (196!).
106. The compensation act vests fact-finding in the board. GA. CODE ANN. §114-707

(1956 Rev.).
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In Crews v. General Motors Corp.,1 0 7 the claimant introduced evidence
to establish the fact that if there was a failure to give notice, it was due
to his physical and mental condition which resulted from his accident,
viz, a heart attack. The possibility that such evidence might establish
an excuse was brushed aside by the court on the technical ground
that failure by the board to make a finding as to an excuse or excep-
tion was tantamount to a finding that none was proven, and when the
evidence does not demand a finding, the oversight of the board will
not be disturbed. There should be some handy means of eliminating a
technical rule which may bring about a forfeiture of drastic propor-
tions. Moreover, there should be no objection to require the board to
attend to its job, and this, surely, is the only way to develop essential
expertise. Finally, when a litigant properly raises a critical issue, and
introduces evidence which tends to support a favorable disposition, to
render a judgment which ignores the issue and the evidence seems of-
fensive to due process.

CODE section 114-712 provides that if the board shall determine that
a compensation proceeding has been brought, a prosecuted, or de-
fended without reasonable grounds, the board may assess appropriate
attorney's fees against the party who engaged in the proscribed conduct.
From a reading of the section, the determination that such conduct has
been engaged in and the amount of the fee seems committed to the
discretion of the board. Apparently, however, it is otherwise and the
court plans to review such determinations as any other finding. At
least in United States Cas. Co. v. White,108 where the board included in
an award an item of $1,000 as attorney's fees, the court deleted this
item and remanded this portion the award to the board with instructions
that evidence and findings were necessary to support such award.
Clearly, this is the sort of thing that ought to be subjected to judicial
scrutiny, however, it would be ineffective without an adequate record.

JUDICIAL REVIEW

(1) Any evidence rule. Currently, no one should doubt that a find-
ing by the board may not be disturbed by the court if it is supported
by any evidence. 0 9 In Davidson v. Fidelity & Cas. Co.,loa the claimant
was injured by a fall from a scaffold and was paid compensation pur-

107. 107 Ga. App. 592, 130 S.E.2d 925 (1963).
108. 108 Ga. App. 539, 133 S.E.2d 439 (1963).
109. GA. CODE ANN. §114-710(4) . The language of the Code is to the effect that

the finding is binding unless "there is not sufficient competent evidence in the
record to warrant the members in making the order or decree complained
of". This language is construed by the court to mean "any evidence".

109a. 108 Ga. App. 51, 131 S.E.2d 863 (1963).
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suant to an agreement until he returned to work. At this time a final
settlement receipt was submitted to the board. Claimant continued
to work until he was involved in an automobile wreck which was not
work-connected. Again he returned to work but in a short while sud-
denly departed and thereafter began a change of condition proceeding.
Evidence was introduced by the employer which tended to show that
claimant's only disabilities were due to the wreck and not to the fall.
The board's denial of compensation was affirmed by the court by
virtue of the "any evidence" rule. In Hembree v. Chevrolet Motor
Div., Gen'l Motors Corp.,11o the court was willing to rest the entire
matter on the "any evidence rule" which it recited in full 1' and to af-
firm the finding that claimant suffered neither injury or disability as a
result of the accident.' 12

(2) Finality. The case of Ocean Ace. & Guar. Co. v. Hulsey,1'3 was
in the Court of Appeals on two occasions. On the first trip, it was held
that the award of the board denying compensation was erroneous, and
the case was returned to the board for a determination as to whether
the claimant was in fact disabled. Upon the remand, the board directed
that the claimant be x-rayed and examined by an orthopedic surgeon
and a hearing was set for the purpose of determining disability. Such
direction by the board was immediately appealed. The Court of Ap-
peals held that this was not an appealable award. Generally, prelim-
inary or interlocutory orders are not subject to review, and it is pre-
ferable that the matter proceed to a final decision before seeking re-
view.

(3) Erroneous theory of law. In General Motors Corp. v. Sligh,"14

the claimant filed an application for compensation for partial loss of
the use of the right hand. The award indicated that it was based on
loss of earning capacity and as this is error of law, the judgment af-
firming the award was reversed. A schedule loss is computed on the
basis of loss of the use of the member and is not concerned with the
earning ability of the claimant after the accident happens." 5

110. 108 Ga. App. 113, 131 S.E.2d 859 (1963).
111. The rule usually appears in the following language: "In the absence of fraud,

findings of fact made by the director and approved by the board on appeal
by the full board are binding on the court if there is any evidence to support
them; and where no error of law appears, such findings will not be disturbed
on appeal."

112. A further matter in the case disposed of by brief comment was the fact that
the board considered as evidence certain medical depositions. It was ruled that
such action was proper in view of the agreement of counsel and the fact that
they were taken on behalf of the objector.

113. 108 Ga. App. 8, 131 S.E.2d 806 (1963).
114. 108 Ga. App. 354, 133 S.E.2d 56 (1963).
115. GA. CODE ANN. §114-710 (5) (1956 Rev.) provides for reversal on appeal when

the order or decere is contrary to law.
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(4) Stipulation. A unique situation was presented in Tigue v. Amer-
ican Mut. Liab. Ins. Co.116 The claimant consented to a stipulation
to the effect that he had failed to give the employer notice that the
accident had happened in accordance with the act, and the board made
an award denying compensation based on such stipulation. The su-
perior court rendered judgment affirming the award and the Court of
Appeals agreed with such determination. The case does not reveal
the ground on which the claimant attempted to dispose of the stipula-
tion or why judicial review was sought. The court merely makes refer-
ence to McCord v. Employers Liab. Assur. Corp.,117 observes that the
case is on all fours, and hence its holdings and judgments are binding
and govern the present case. In McCord the claimant signed a stipula-
tion to the effect that he had not suffered a work-connected injury
and the board denied compensation. The court ruled that such an
award could not be set aside except for fraud, and to make out a case
the claimant would have to show that he was free from fraud or negli-
gence and the possibility of such a showing was largely negatived by
the fact that the claimant had read and executed the stipulation. From
the standpoint of the claimant it would seem preferable to attempt
to circumvent the stipulation on the ground of mental incompetency,
for only an irrational mind would thus stipulate and apply for com-
pensation at the same moment. Moreover, it would never be possible
to find that the signing and execution of such a stipulation demon-
strated mental compentency.

MISCELLANEOUS

Several decisions handed down during the survey period are placed
in a miscellaneous category either because of the nature of the issue
presented or simply on the basis of convenience.

When death benefits are involved, the act requires the establishment
of a specific relationship between the claimant and the deceased em-
ployee. In Mathis v. Aetna Cas. & Sur. Co.,l 1

8 in an opinion by the
Court of Appeals which consists of two sentences with a total of thirty-
eight words, the court ruled that the evidence was sufficient to sustain
a finding that the claimant was not the legal widow of the deceased
employee. For fear that someone may be discouraged by such short
treatment, let it be said that Georgia is generally much more generous
with words as well as presumptions." 9

116. 108 Ga. App. 723, 134 S.E.2d 525 (1963).
117. 96 Ga. App. 35, 99 S.E.2d 327 (1957).
118. 107 Ga. App. 757, 131 S.E.2d 146 (1963) .
119. E.g., Mims v. Hardware Mut. Cas. Co., 82 Ga. App. 210, 60 S.E.2d 501 (1950).
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In Liberty Mut. Ins. Co. v. Archer,120 the board made a finding
that the employer "did undergo a change of condition when he re-
returned to work." There were no other findings and the court inter-
prets this statement of the board to mean that the board's determina-
tion was based solely on the fact of claimant's return to work. As a
return to work does not show either a change of condition nor dem-
onstrate conclusively that claimant has recovered from the injury, the
award of the board denying compensation was reversed.

In Fleming v. Ross L. Brown Granite Co.,121 an equitable proceed-
ing was brought to set aside either an award by the board or an
agreement to pay compensation which was approved by the board. The
allegations of the petition referred to a document as a "sheer fraud,
false, a forgery and flim-flam . . . " and contain an unbelievable ac-

count about an interloper, who was unknown or unattached to any
of the parties who assumed control of the case. The court repeated the
rule that an agreement for compensation may be set aside only on the
ground of fraud accident or mistake and that there was no allegation
that the second disabling injury was work connected and thereupon
rendered judgment sustaining the general demurrers of the defendants.

Gentry v. Georgia Cas. Co.122 has the dubious distinction of appear-
ing twice at the appellate level during the survey period. On the first
trip, which was a change of condition proceeding, the court reversed
that portion of an award which retroactively reduced the amount of
compensation which claimant was entitled to in accordance with an
agreement beyond the time at which the application was filed, but
the award for partial loss of the use of a member was affirmed. There-
upon the claimant petitioned the Supreme Court for certiorari which
was still pending when the second case got underway. The second
case arose when the claimant petitioned the superior court for a judg-
ment covering the amount of compensation due under the agreement.
A denial of claimant's right to judgment was affirmed on the ground
that a judgment may not be entered so long as the award which is the
basis of the judgment is subject to judicial review.123

Continental Cas. Co. v. Bump is a case which has enjoyed a long
life in litigation. On its first appearance,1 24 the contention was made
that the requirement of the act that an employer pay compensation
to a claimant for the time when such claimant was working full time

120. 108 Ga. App. 563, 134 S.E.2d 204 (1963).
121. 219 Ga. 453, 133 S.E.2d 852 (1963).
122. 107 Ga. App. 888, 131 S.E.2d 788 (1963); 109 Ga. App. 294, 136 S.E.2d 26

(1964).
123. GA. CODE ANN. §114-711 (1956 Rev.).
124. 218 Ca. 187, 1-25 S.E.2d 183 (1962).
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for a different employer was unconstitutional in that it amounted to a

taking of property without due process. The court held that such con-

tention was invalid in view of the voluntary nature of the act and

the fact that one who participates in a statutory plan to obtain its
benefits is in a way estopped to claim invalidity when the time arrives
to accept the burdens. On its second appearance, 125 it is merely one
of the group which was covered by the ruling of the Supreme Court
that the employer may not obtain credit on an award for payments
which are made by a different employer. On its final appearance,1 26 the
court applied the rule that in a change of condition proceeding, and a
new award is made, such new award may take effect only from the
date on which the hearing on change of condition was requested.

125. 219 Ga. 595, 134 S.E.2d 787 (1964).
126. 109 Ga. App. 228, 135 S.E.2d 14 (1964).


