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ACTION AGAINST THE INSURER

In the standard insurance policy, the company agrees to pay on be-
half of the insured all sums which the insured becomes legally obli-
gated to pay as damages by virtue of the risks insured against. This is
a contract to pay liabilities rather than a contract of indemnity, and the
cause of action against the company is complete when the liability is
established. This principle has been held on many occasions when
the injured third party sought to recover his loss by an action directly
against the insurance company after first recovering a judgment against
the insured. The case of Dixie Auto Ins. Co. v. Smith' holds that this
principle applies with equal weight when the insured, after suffering
an adverse judgment in an action by a third party claimant, files suit
against his insurance carrier to recover the amount of the judgment
against him. The court held that the insured has a right to proceed in
this manner even though it did not appear that the judgment against
him had been satisfied.

When an insuring agreement comes into play without regard to the
liability of the insured and obligates the company to pay to a third
person compensation for a loss, if the company refuses to pay, and the
insured does pay the injured person for his loss, then the insured is the
proper person to bring an action against the company to enforce
the company's obligation under the policy.2

ACCIDENTAL DEATH

The case of Life 8c Cas. Ins. Co. v. Hulsey3 involved an action on
an accidental death policy. The cestui que vie had been killed in a
scuffle with his wife over a rifle. It seems that the deceased had placed
a rifle to his wife's forehead and told her that if he could not go out
and play poker with the boys, he was going to kill her. He actually
fired the rifle. Thereafter, a struggle ensued in which Mrs. Hulsey
violently dissolved the marriage contract. The insurance company de-
fended under the theory that the deceased's death was the natural
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and foreseeable result of his own voluntary acts. The Court of Ap-

peals held that the circumstances presented a jury question and upheld
a verdict and judgment for the beneficiary of the accident policy.
(Who, incidentally, was the deceased's father and not his beloved wife.)

ADJUSTER'S AUTHORITY

It is the function of a duly authorized insurance adjuster to adjust
and settle losses, and the company which he represents will be bounu
by his acts within the apparent scope of his authority. If an adjuster,
after investigating a claim, accepts liability on behalf of the company
and directs the insured to have the injured property repaired, the
company is bound by the adjuster's acts in this regard. 4

If the policy makes it a condition precedent to recovery that the
insured file a sworn proof of loss within a stated time, this require-
ment may be waived by an absolute refusal to pay within the period
in which the proof might be filed. An adjuster sent to adjust the loss
presumably has authority to waive the proof of loss by making such a
refusal.5

AGENT'S LIABILITY FOR IMISLEADING INSURED

The case of Pope v. Ledbetter; was an action against an insurance
agent charging him with fraud and deceit regarding his representations
as to whether the insured was covered at a given time. The agent had
represented to the insured that a binder had been issued covering
him until a full policy of insurance could be issued on his behalf.
It turned out that the document which the agent called a binder was
insufficient in law and there was in fact no insurance coverage. If the
insured had had equal access to the document in question, any mis-
representation of the agent would have been a misrepresentation of
law, for which no action would lie. However, since the insured had
not seen the document in question, the Court of Appeals held that
the agent's representations were representations of fact until such time
as the insured received a copy of the binder so that he could make his
own judgment regarding its legal sufficiency. Since misrepresentations
of fact may be a basis for an action for fraud and deceit, the court
held that a cause of action was stated.

4. Supra n. 2.
5. Aetna Cas. and Sur. Co. v. Sampley, 108 Ga. App. 617, 134 S.E.2d 71 (1963).
6. 108 Ga. App. 869, 134 S.E.2d 873 (1964) .
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APPRAISAL

The Court of Appeals, in the case of Government Employees Ins.
Co. v. Harden7 stated the principle that when a policy contains a
provision for appraisal, and the insurer complies with the policy pro-
visions and calls upon the insured to appoint an appraiser, the desig-
nation of an appraiser by the insured is a condition precedent to the
right of the insured to maintain a suit on the policy. However, the
court held that this provision did not apply in the case at bar since,
although the insured was invited to appoint an appraiser, no demand
that he do so was made. Apparently, a demand must be clear and
unequivocal in order to invoke this rule.

ASSIGNMENT

The insured in the case of Piedmont So. Life Ins. Co. v. Gunter8

had signed a document containing the following language:
"Assignment of insurance benefits: I hereby authorize payment di-

rectly to the above named surgeon (or hospital) of the Group Surgical
(or hospital) Benefits herein specified... " The Court of Appeals

held that this was merely an authorization to pay to the hospital and
not an assignment of the claim. Since it was not an assignment, the
hospital did not have a right to intervene as a party in the case.

ATrORNEY'S FEES

Two years ago the case of Burke v. Life Ins. Co. of Ga.9 was decided
by the Court of Appeals holding that a jury question was presented
regarding the insurance company's liability for bad faith and attorney's
fees, even though the company was contesting a point which had not
been previously decided by the Georgia Appellate Court. The survey
article for that year'0 pointed out that this result was contrary to
prior law and that the good faith of the company was emphasized by
the fact that the members of the Court of Appeals were unable to
agree upon the meaning of the phrase being contested by the com-
pany. After the above decision, the case was returned to the superior
court for trial on the question of penalty and attorney's fees alone,
the company's contention on the issue of basic liability having been
decided adversely to the company by the appeal. After an adverse
judgment below, a second appeal brought the case finally to the Su-

7. 108 Ga. App. 220, 132 S.E.2d 513 (1963).
8. 108 Ga. App. 236, 132 S.E.2d 527 (1963).
9. 104 Ga. App. 865, 123 S.E.2d 426 (1961).

10. 14 MERCER L. REV. 83, 88.
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preme Court which handed down a decision clarifying the law on
the question of penalty and attorney's fees.'1

Referring to the older decisions, the fact that the policy provision
in question had not previously been decided by the courts of Georgia,
and the fact that the Court of Appeals itself was not able to agree
upon the meaning of the language, the Supreme Court held that the
insurance company had an absolute right to insist upon a judicial in-
terpretation. The judgment for penalty and attorney's fees was re-
versed.

In an action for attorney's fees under GEORGIA CODE section 56-1206,
it is not proper to introduce evidence of legal services rendered in ap-
pointing a representative of an estate. Even if such an action was neces-
sary before suit could be filed, it is still not "fees for the prosecution
of the case against the insurer," as contemplated by the Code section. 12

The case of National-Ben Franklin Ins. Co. of Pittsburg, Pa. v.
Prather13 reiterates the proposition that "where it appears from the
evidence that the defendant's refusal to pay was justified on the basis
of the facts appearing to the defendant at the time of the refusal, bad
faith is not shown."' 4

If the evidence can be said to have authorized a finding in accord-
ance with the contentions of the defendant insurance company, a
finding of bad faith is not authorized. 15 However, this may not be true
if the jury is authorized to find that the company, in refusing to pay,
was in fact acting in bad faith rather than relying upon the grounds
shown at the trial to be a defense. 16

It is axiomatic that if the evidence does not show that the insured
demanded payment of the insurance company more than 60 days be-
fore suit is filed, there can be no recovery for penalty or attorney's
fees under the provisions of GEORGIA CODE section 56-1206.17

Any knowledge of the officers and agents of an insurance company
in charge of the paying of claims against the company as to what the
agent who solicited the application may have known or clone was only
imputed knowledge unless it appeared on the completed application.
It was not actual knowledge or the equivalent of actual knowledge
sufficient to make the defendant insurance company liable, because of

11. Life Ins. Co. of Ga. v. Burke, 219 Ga. 214, 132 S.E.2d 737 (1963) .
12. American Family Life Ins. Co. v. Glenn, 109 Ga. App. 122, 135 S.E.2d ,142

(1964).
13. 109 Ga. App. 459, 136 S.E.2d 499 (1964).
14. Accord: Government Employees Ins. Co. v. Harden, 108 Ga. App. 230, 132

S.E.2d 513 (1963).
15. Old Colony Ins. Co. v. Dressel, 109 Ga. App. 465, 136 S.E.2d 525 (1964).
16. Supra n. 12.
17. Milwaukee Ins. Co. v. Powell, 108 Ga. App. 12, 132 S.E.2d 95 (1954).
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estoppel, for penalty and attorney's fees. Therefore, in an action
on an insurance policy where a sharp jury issue is made as to whether
the applicant gave false answers, or indeed gave any answers, to ques-
tions on the application which was filled out by the company agent
for him, and it appears that the answers related to matters material to
the risk and thus, if knowingly and falsely made, were fraudulent,
the company had reasonable grounds for testing the claim and neither
penalty nor attorney's fees could be awarded under GEORGIA CODE

section 56-1206.
Likewise, if the taking of a release in exchange for a return of

premiums was justified on the basis of facts appearing to the defendant
company at the time it took the release, there would be no bad faith
shown.1 7a

While a return of the unearned premium is not a condition prece-
dent to the cancellation of an insurance policy, it is a circumstance
which the jury may consider in determining whether the insurance
company was guilty of bad faith in refusing to pay a claim under a
policy which they contend had been cancelled.' 8

When an insurance policy does not provide that the insurer has
some period of time to investigate before payment is due, the claim
becomes due at the time of filing the proof of loss. Before the proof
of loss is filed, the claim is not due and the insured is not entitled
to payment even if he makes a demand. Therefore, before an insured
can recover penalty and attorney's fees for bad faith in subsequent
litigation it must be shown that a demand for payment was made either
at the time of filing the proof of loss or thereafter. Demands prior
to the filing of the proof of loss are not sufficient. 19

When the trial judge enters a judgment awarding attorneys fees
he cannot include a provision leaving the matter open for an additional
award for legal services to be rendered in the future. 20

CONDITION PRECEDENT

Vhen an insurance policy provides that, as a condition precedent
to the liability of the insurance company, the insured is required to
furnish proofs of loss or perform some other act, and this provision
is affirmatively shown by the petition and its exhibits, the petition
must allege either performance of such conditions precedent or a
sufficient excuse for their nonperformance. Where an insured does

17a. Lincoln Life Ins. Co. of Ga. v. Anderson, 109 Ga. App. 238, 136 S.E.2d 1 (1964) .
18. Nationwide Mut. Ins. Co. v. Barnes, 108 Ga. App. 643, 134 S.E.2d 552 (1963).
19. State Farm Fire and Cas. Ins. Co. v. Phain, 108 Ga. App. 104, 132 S.E.2d 148

(1963).
20. Reserve Life Ins. Co. v. Aires, 107 Ga. App. 660, 131 S.E.2d 122 (1963).

[Vol. 16



INSURANCE

not plead and prove either performance or an excuse for nonperform-
ance, a verdict in his favor is not supported by the evidence.2 1

COOPERATION OF INSURED

Where an insurance policy contains a condition that the insured
should immediately forward to the company every demand, notice,
summons or other process received by it or its representative on account
of any occurrence covered by the policy, performance of this require-
ment on the part of the insured is a condition precedent to the com-
pany's liability. The negligent failure of the insured to forward the
process and copy of the petition served on it relieves the insurance
company of any liability under the policy.

There may be an issue of fact as to whether or not the process and
service copy of a petition got into the hands of such a representative
of the insured as would be obligated to forward these documents to
the insurance company.

This may not be the same question as whether the documents were
properly served upon an agent of the corporation. 22

COVERAGE-LI-MITATION OF

When a policy of liability insurance contains a limitation with re-
spect to bodily injury liability of $10,000.00 for each person and
$20,000.00 for each occurrence, and the husband and wife are both
injured in a collision, the limitations in the policy apply as follows:
$10,000.00 to the wife for her bodily injuries, and $10,000.00 to the
husband for his bodily injuries, care, and loss of services of his wife.
Although it was not raised in this case, presumably, the wife's claim
for the loss of consortium of her husband, would be included in her
$10,000.00 limit.23

CREDIT LIFE INSURANCE

When credit life insurance is taken out upon the obligor of a con-
tract and, upon the death of the obligor the proceeds of the policy
are paid in satisfaction of the debt, this is, in legal effect, payment by
the cestui que vie. Thus, when the credit life insurance is taken out
upon the life of an endorser to an obligation, the person who succeeds
to the endorser's rights is entitled to an assignment of the note upon
payment of the debt by the credit life insurance. An action will then
lie by the successor in interest against the maker of the note.2 4

21. Supra n. 17.
22. Simms TV Inc. v. Fireman's Fund Ins. Co., 108 Ga. App. 41, 131 S.E.2d 790

(1963).
23. Cotton States Mut. Ins. Co. v. Phillips, 108 Ga. App. 56, 131 S.E.2d 803 (1963).
24. Betts v. Brown, 219 Ga. 782, 136 S.E.2d 365 (1964).
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DECLARATORY JUDGMENT

The courts of Georgia have already decided that, under certain cir-
cumstances, an insurance company has a right to file a declaratory
judgment to determine questions of coverage when a third party
claimant has filed or is threatening to file a suit involving an insured.
The purpose of such a declaratory judgment Would be to determine
whether or not the company was under an obligation to extend a de-
fense to its insured. 25 However, in the case of Gant v. State Farm
Mut. Auto. Ins. Co.,2 6 the Court of Appeals held that once suit has
been filed by the third party claimant against the insured and an ans-
wer filed on behalf of the insured, the right to a declaratory judg-
ment no longer exists. The theory behind this decision is that, once
an answer is filed, the insurance carrier must have either made an
election not to defend or be proceeding under a reservation of rights.
In either event, the rights of the parties have become solidified, and
there is no longer a need for a declaration of the rights of the parties
prior to the determination of the main action.

DEFINITIONS

AUTOMOBILE

"Automobile" as commonly used in insurance policies is not so
broad as to embrace motorcycles. 27

NEWLY ACQUIRED AUTOMOBILE

In the case of Dearhart v. Reserve Ins. Co.28 the insurance com-
pany had issued a policy of liability insurance to a person who did
not own an automobile. The policy provided that it also covered newly
acquired automobiles when all automobiles owned by the named in-
sured were covered by the same company on the date of the delivery
of the new vehicle. The question in the case was whether this p r o -
vision made the policy applicable to the insured's new automobile
even though he had previously owned no automobiles. The Court of
Appeals held that the coverage applied.

25. C. F. Mensinger v. Standard Ace. Ins. Co., 202 Ga. 258, 42 S.E.2d 628 (1947);
Griffin v. Hardware Mut. Ins. Co., 93 Ga. App. 801, 92 S.E.2d 871 (1956);
Georgia Gas. and Sur. Co. v. Turner, 86 Ga. App. 418, 71 S.E.2d 773 (1952).

26. Gant v. State Farm Mut. Auto. Ins. Co., 109 Ga. App. 41, 132 S.E.2d 886
(1964).

27. Whiddon v. Cotton States Mut. Ins. Co., 109 Ga. App. 137, 135 S.E.2d 521
(1964).

28. 108 Ga. App. 347, 132 S.E.2d 809 (1963).
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NON-OWNED AUTOMOBILES

The case of National-Ben Franklin Ins. Co. of Pittsburg, Pa. v.
Prather29 discusses the application of an exclusion in a policy which
eliminated coverage for injuries arising out of the use of a non-owned
automobile "furnished for the regurlar use of" the named insured. The
court held that before such an exclusion would apply, they must be
using the automobile in connection with the use for which it was
furnished. For example, an automobile furnished for business put-
poses would not be considered to be furnished for the regular use
of the insured on a personal mission. If an accident occurred while
the insured was using the vehicle on a personal mission, the exclusion

would not apply.

USE

When an insurance policy excludes "loss arising out of the owner-
ship, maintenance, operation, use, loading or unloading of any land
motor vehicle" and when the loss occurs because a child, playing in
the car, releases a brake causing it to roll down hill, the exclusion
does not apply since this is not such "use" of a motor vehicle as is
contemplated by the language of the policy.' "

WINDSTOR7'I

The case of Sun Ins. Office Ltd. v. Guests Camera Store, Inc.1 con
sidered a fire and extended coverage insurance policy ;mid restated the
following principles regarding loss by windstorm:

A windstorm is defined as a wind of sufficient violence to be capable
of damage of the insured property, either by its own unaided action
or by projecting some object against it.

In the absence of a specific provision in the policy to the contrary,
it is generally sufficient, in order to recover upon a policy which in-
sures against loss by windstorm to show that the windstorm was the
efficient cause of the loss, although other causes had a contributing

effect.

DISCHARGE OF INSURER's LIABILITY

When a fire loss is settled by mutual agreement and the insurer
fully disburses in accordance with the law all funds due under the
settlement, there is an accord and satisfaction even though the insured
never receives any cash from the settlement. In this case, the full

29. 109 Ga. App. 459, 136 S.E.2d 499 (1964).
30. Supra n. 2.
31. 108 Ga. App. 339, 132 S.E.2d 851 (1963).
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amount of the settlement was paid out to mortgagees, listed in the
policy, and in response to a summons of garnishment served upon the
insurance carrier. 32

DOUBLE INDEMNITY

All that the case of Pippin v. Mut. Life Ins. Co. of N. y.33 really
holds is that the affidavits submitted by a defendant in a motion for
summary judgment raise an issue of fact which should be passed on
by a jury. In reaching this result, however, the court goes into an ex-
tensive and valuable discussion of exclusion provisions under the
double indemnity clauses of life insurance policies. The policy of in-
surance in this case provided that double indemnity would not be paid
if death resulted "directly or indirectly from disease or bodily or men-
tal infirmity." At the time of her death, the insured suffered from a
number of disorders including physical and mental infirmity and a
broken hip which resulted from a fall. The court held that the affi-
davit of the physician submitted in connection with defendant's mo-
tion for summary judgment was not conclusive even though the doctor
stated an opinion as to the cause of death. This, the court decided,
was essentially a question to be resolved by a jury.

In reaching its decision, the court took considerable pains to cate-
gorize and distinguish the various types of exclusion clauses found in
policies similar to the one at bar. The decision also contains an ex-
tensive compilation of cases treating similar actions.

DUPLICITIOUS PETITION

When a claimant, in a single petition, files suit against an auto-
mobile dealer, a finance company and an insurance company, alleging
a fraud and conspiracy based upon the fact that a person who was
agent of all three had represented to the plaintiff that he would pro-
cure insurance when no such insurance was procured, the petition was
held to be subject to a demurrer based upon duplicitiousness in that
the suit against the car dealer was based upon oral misrepresentations,
the action against the insurance company was based upon an insurance
policy and was not made a part of the petition (and as a matter of fact
was never issued), and the action against the finance company was
based upon conspiracy.34

32. Banister v. National Fire Ins. Co. of Hartford, 108 Ga. App. 202, 132 S.E.2d
518 (1963).

33. 108 Ga. App. 741, 134 S.E.2d 446 (1963).
34. Bryant v. Motor Ins. Corp., 109 Ga. App. 47, 134 S.E.2d 905 (1964).
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GROUP INSURANCE

The Georgia courts have previously held that an employer which
obtains a group insurance policy covering its employees is the agent
of the insurance company for every purpose necessary to make ef-
fective the group policy. Knowledge possessed by the employer will be
imputed to the insurance company. 35 The case of Piedmont So. Life
Ins. Co. v. Gunter36 carries this proposition one step further and holds
that the knowledge of the agent of the employer who is responsible
for handling the insurance records is imputed to the insurance con-
pany.

LIMITATION OF ACTION

Whether an action is ex contractu based upon an insurance con-
tract, or ex delicto, based upon a tort arising out of the obligations
created by the insurance contract, a provision within the policy re-
quiring that all actions against the company be brought within one
year after the cause of action arises will apply.37

MISREPRESENTATIONS IN APPLICATIONS

When the application for a policy of insurance is not attached to and
made a part of the contract of insurance, the company cannot avoid
liability because of any false representations made by the insured and
contained in the application, even though such false representations
are material to the risk, unless the act of the applicant, in making
such false representations was fraudulent. In such a case, it is incumn-
bent upon the insurance company, in order to avoid liability, to prove
that the insured willfully either made false statements, or concealed
facts regarding matters material to the risk for the purpose of obtain-
ing the insurance3S

When an insured, in an application for insurance, answers "no"
to a question regarding whether he has ever been treated by a physician
or been advised by one that he had a rup~turC, it is not error to exclude
evidence that the insured had worn a truss for several years. Such a
circumstance does not necessarily indicate that the insured ever sought
medical advice.3 9

35. Cason v. Aetna Life Ins. Co., 91 Ga. App. 323, 85 S.E.2d 568 (1954) ; Pilot Life
Ins. Co. v. McCrary, 103 Ga. App. 549, 120 S.E.2d 134 (1961).

36. 108 Ga. App. 236, 132 S.E.2d 527 (1963).
37. Reece v. Massachusetts Fire and Marine Ins. Co., 107 Ga. App. 581, 130 S.E.2d

782 (1963).
38. Life Ins. Co. of Ga. v. Blanton, 109 Ga. App. 116, 135 S.E.2d 437 (1964) .
39. Supra n. 12.
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NOTICE

Ordinarily, when an insurance policy expires by its own terms on a
given date, no duty is imposed upon the company to furnish notice
of such termination. 40

OTHER INSURANCE

In the case of Home v. Great Am. Ins. Co. 4
1 the Court of Appeals

was called upon to determine the relative liability of two liability in-
surance policies which were in effect on the same vehicle. One policy
specifically insured only the vehicle in question. The other policy
was a truck dealer's blanket policy providing general coverage for all
vehicles owned by the dealer. Each policy contained a provision that,
in the event of concurrent insurance coverage, each insurer was obli-
gated to pay the proportion of loss which the applicable limit of
liability stated in the declarations of each policy bore to the total limit
of liability of all valid and collectible insurance applicable to the loss.
The only question to be decided by the court was whether a blanket
insurance policy, because of its general rather than specific nature,
should be considered excess rather than pro rata insurance coverage.
The Court of Appeals held that such a policy was "other insurance"
within the meaning of the insurance policy and that it was liable
for losses on a pro rata basis.

The policy of fire insurance involved in the case of Newark Ins.
Co. v. Smith42 contained a provision which provided that, in the event
of other insurance on the same premises, the insurance company
would not be liable for a greater proportion of the loss than the
amount of the coverage of its policy relative to the total insurance
coverage. The insured had an additional policy of insurance on the
premises in question. A fire loss occurred which greatly exceeded the
total coverage of both insurance policies. In such a case, the pro rata
clause does not preclude recovery of the full amount of the insurance
policy, and the release of one insurance company does not relieve the
other one of its obligation to pay under the terms of the contract.

An insurance company is not absolved of its obligation to pay for a
fire loss because the property is restored by a third person at no ex-
pense to the insured.43

40. Supra n. 37.
41. 109 Ga. App. 24, 134 S.E.2d 865 (1964).
42. 108 Ga. App. 839, 135 S.E.2d 339 (1964).
43. Alwood v. Commercial Union Assurance Co., 107 Ga. App. 797, 131 S.E.2d 594

(1963).
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PERSONS INSURED

When an insurance policy includes in the definition of the named in-
sured "any relative, but only with respect to a private passenger auto-
mobile or trailer, provided the actual use thereof is with the permis-
sion of the owner," the relative does not become a named insured
when it affirmatively appears that the private passenger automobile
which he was operating was being operated without the permission
of the owner.44

The case of Mingledorff v. Bell 45 was a petition for declaratory
judgment filed on behalf of an insurance company which had issued
an automobile service station liability policy to its insured. Under the
policy, the company agreed:

"to pay on behalf of the insured all sums which the in-
sured shall become legally obligated to pay as damages be-
cause of: (a) bodily injury . . . caused by an accident and
arising out of the ownership, maintenance or use of the
premises for the purpose of an automobile service station
• . . and all operations necessary or incidental thereto; and
the use in connection with such operations of any automobile
not registered in the name of, nor owned in whole or part
. . . by . . . employees or agents of the insured, or by any
member of the household of any such person."

In rendering a judgment for the insurance company, the court stated
that the provisions of the policy did not include liability for injuries
arising out of an accident involving an employee who was driving his
mother's car back to his mother's house after having brought the ve-
hicle to the service station for servicing.

PRE-EXISTING CONDITION

AWVhen an insurance contract covers "sickness due to disease origi-
nating during the term" and uncontradicted medical testimony estab-
.lishes that the plaintiff's disorder, although not diagnosed until after
the policy date, originated prior thereto, verdict and judgment for the
insurance company is demanded. 46 In such case, it is error for the
court to fail to charge, even in the absence of a request, that if the
jury should find that the insured's sickness had its inception before
the policy date, then the plaintiff would not be entitled to recover. 47

Hospitalization policies do not normally cover childbirth or com-

44. Allen v. Safeco Ins. Co. of America, 108 Ga. App. 278, 132 S.E.2d 859 (1963)
45. 107 Ga. App. 685, 131 S.E.2d 118 (1963) .
46. Lovett v. American Family Life Ins. Co., 107 Ga. App. 603, 131 S.E.2d 70 (1963).
47. Supra n. 12.
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plications arising from pregnancy unless conception occurs after the
policy is in effect. Two cases decided within the survey, treated such
situations and held that the insurance involved did not apply to
pregnancies which began before the policy went into effect. 48

PROOF OF Loss

When an insurance policy provides that a written notice and a
sworn proof of loss be filed within a given time after a loss, an un-
qualified refusal to pay by the company within the time in which
such requirements could be met waives the requirement of any such
notice or proof of loss. 49 Furthermore, an offer to pay a sum sub-
stantially less than the loss claimed amounts to a refusal to pay and
operates as a waiver of the company's right to require a sworn proof
of loss.50

An adjuster sent to adjust the loss presumably has authority to
waive the proof of loss by making such a refusal. 51

RESTRICTIVE ENDORSEMENT-CONSIDERATION

It is the general rule that an endorsement to an insurance policy
restricting coverage requires consideration to be valid. This is no
more than the application of a general contract law to a policy of in-
surance. This rule is not modified by the fact that the endorsement
was issued before the policy took effect and bore the same effective
date as the total policy. It was, nevertheless, a modification of the
original contract. It has been held that sufficient consideration may
be shown in the company's refraining from either cancelling or not
renewing the policy when it had such rights. 52

SERVICE

The case of Aetna Cas. and Sur. Co. v. Sam pley53 points out that
the methods of service upon insurance companies are cumulative and
that an insurance company may be served either by service upon the
agent designated in the INSURANCE CODE of 196054 or the agent desig-
nated in GEORGIA CODE section 22-1101, which relates to service upon
corporations generally.

48. Wells v. Metropolitan Life Ins. Co., 107 Ga. App. 826, 131 S.E.2d 634 (1963)
Supra n. 46.

49. Supra n. 2.
50. Supra n. 14.
51. Supran. 5.
52. Dunn v. Utica Mut. Ins. Co., 108 Ga. App. 368, 133 S.E.2d 60 (1963).
53. 108 Ga. App. 617, 134 S.E.2d 71 (1963).
54. GA. CODE ANN. §56-1202.
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SUICIDE

During the 1963 survey period we reported the case of Templeton v.
Kennesaw Life 8c Ace. Ins. Co.55 in which case the Supreme Court stated
that the presumption against suicide vanishes only in the jury room.
Carried to its logical conclusion, this statement might indicate that a
verdict could never be directed in favor of the insurance company
upon a defense of suicide, no matter how compelling the evidence.
When in a subsequent case 56 the Court of Appeals declined to carry
the principle to such a conclusion, they were quickly reversed by the
Supreme Court, citing the Templeton case. Since the court also pointed
out an issue of fact, there may still be cases of this sort in which a ver-
dict is demanded, but the facts will have to be exceedingly clear.57

The case of Life Ins. Co. of Ga. v. William 5s is another example of
the reluctance of courts and juries to reach a conclusion that a cestui
que vie intended to commit suicide. In this case, the deceased put a rifle
to his own head with the statement that "I eat bullets." The gun fired
causing his death. There was some dispute as to whether the de-
cedent's finger was on the trigger at the time and the court held that
it was a jury issue as to whether the decedent had intended to shoot
himself.

UNINSURED M-OTORIST COVERAGE-SCOPE

The case of Moore v. Allstate Ins. Co.59 involved a suit filed under
the terms of an "uninsured motorist" provision of a liability insurance
policy. Under such a provision, the company agrees to pay the insured
for injuries received in a collision with a negligent uninsured motorist.
The policy owner in this case was a mother who filed suit for the loss
of services of her son who was injured while driving the insured ve-
hicle. The court did not decide whether the son was an additional
insured under the policy, but did hold that the coverage, by its
language, was limited to a claim by the injured insured and did not
apply to a claim of one insured arising out of the injury to another
insured. The trial judge properly sustained a general demurrer to
the mother's claim.

STATUTES

During the past survey period, the Legislature made the following
changes and additions to the Georgia laws covering insurance:

55. 216 Ga. 770, 119 S.E.2d 549 (1961).
56. Gulf Life Ins. Co. v. Belch, 108 Ga. App. 480, 133 S.E.2d 622 (1963).
57. Belch v. Gulf Life Ins. Co., 219 Ga. 823, 136 S.E.2d 351 (1964).
58. 109 Ga. App. 264, 135 S.E.2d 925 (1964) .
59. 108 Ga. App. 60, 131 S.E.2d 834 (1963).
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MERCER LAW REVIEW

A statute was passed regulating the maximum amount of tax which
a municipal corporation can impose upon an insurance company.
This is a sliding scale based upon the size of the city involved.6 0

The Legislature added a proviso to the existing definition of re-
ciprocal insuranceo1 providing that agreements executed prior to March
8, 1960, creating funds for the payment of obligations incurred under
the WORKMEN'S COMPENSATION Acr are not to be considered reciprocal
insurance. 62

Another act 63 provides that a policy of insurance containing a loss
payee cannot be cancelled by the company so as to destroy the right
of the loss payee without sending notice of cancellation to such party.

In what is probably the most important legislation passed in some
time, the General Assembly provided that, unless the named insured
rejects such coverage in writing, every policy of automobile liability
insurance issued within the state must contain provisions which insure
the policyholder against loss caused by an uninsured motorist. The
minimum limits of such coverage are $10,000 because of bodily in-
jury to or death of one person in any one accident, $20,000 because
of bodily injury or death of two or more persons in any one accident,
and $5,000 for property damage. The terms of the insurance which
must be provided are covered in some detail by the act, which should
be consulted for more definite information. 64

60. GA. LAWS, 1964, p. 122.
61. GA. CODE ANN. §56-2101.
62. GA. LAWS, 1964, p. 287.
63. GA. LAWS, 1964, p. 335.
64. GA. LAWS, 1964, p. 306.
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