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PART I-CRIMINAL

LAW

LEGISLATION

The most incongruous situation to arise in the enforcement of Georgia criminal law for some time was that engendered by the Supreme
Court decision of Wood v. State.' The court said that although defendant Wood had accepted a bribe while a city alderman of Atlanta,
and although "it is desirable and to the public interest that bribery
2
in every form be punished," the defendant must go free, as the statute
which defined the crime did not prescribe the punishment therefor.
In holding that the statute cannot be a proper basis for prosecution,
Justice Quillian, rejecting a government contention that the statute
should be construed together with another closely related section
dealing with bribery of public officials, 3 declared that prior decisions
to that effect were incorrect. In a classic example of judicial self-limitation, the Justice declared:
. . . if a statute failed to fix a penalty for an offense, none
could be inflicted. The judge is a mere agent of the law.
He has no discretion except as it is given him. The penalty is
affixed by law. A crime is a felony or not, according to the
penalty fixed by the legislature; and it is not within the province of the courts to help out the legislature. Under our
system, that body has exclusive jurisdiction over the subject,
and if, by mistake or otherwise, it has failed to provide for
the punishment of a crime, it must go unpunished. We hope
this mistake will be corrected at the very next session. It is
a very glaring one, but it is not for the courts to remedy. 4
This "glaring" mistake in the criminal code was indeed rapidly
"corrected at the very next session." On March 10, 1964, the General
Assembly enacted extensive legislation dealing not with the conduct
of officers, employees and agents of political subdivisions of the state,
but also with the conduct of others who deal with these individuals
in their official capacity. 5 Thus, under its provisions, not only the
acceptance of bribes by officials and others with respect to their own
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future official actions (as was the situation in the Wood case) is interdicted. Rather, the one to five year penalty is similarly imposed for:
activities regarding the improper influence of legislative action; certain
conflicts of interests; converting the property of another; false statements in public contracts or projects; conspiracies in restraint of free
and open competition; the conversion of public money, property or
records; the failure to render accounts for public money improperly
received; the misuse of public funds; both attempted and successful
extortion "under color or pretense" of public office or employment;
kickbacks from public employees; fraud perpetrated upon a political
or public organization, subdivision or corporation; trading on the debts
or funds of such political entities or institution; and attempts to bribe
officers, employees, or persons acting for or on behalf of the political
subdivision or public body. Thus, an effective foundation has been
established for the development and for perpetuation of honest local
and regional government-one of the prime concerns of political
scientists today. This foundation is further enhanced by another
statute, passed this year, which demands that:
Upon final conviction of a felony, the office of any State or
county officer shall be vacated instanter without further action. Said vacancy shall be filled in the manner provided by
law for filling vacancies in such office caused by death or resignation. 5a
On March 7, 1964, the Assembly once again denoted the public
interest in the maintenance of family responsibility. It established as
a continuing offense carrying misdemeanor penalties 6 the abandonment of a pregnant wife. 7 The wife must, for the statute to be applicable, be left in "dependent condition"; the definition of what constitutes this condition indicates that the purpose of the act is to keep
the mother and child off the welfare rolls:
A wife shall be deemed to be in a dependent condition when
the husband charged with the offense of abandonment does
not furnish her sufficient food, clothing or medical treatment, both before and immediately upon the birth of such
child.8
In addition, the abandonment must be both "willful" and "voluntary." This requirement is satisfied by proof that the defendant had
actual knowledge that his wife was pregnant. Finally, the child must
5a. GA. LAWS, 1964, p. 689.
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be his child for criminal responsibility to attach-and that is as it
should be.
Not only may one not abandon his pregnant wife-he may not abandon his dog or cat! The Assembly's confidence of John Doe, citizen,
to take in stray pets does not seem very strong, for it has provided
misdemeanor punishment9 for the abandonment of these domestic
animals by any "person, firm or corporation."' 10
On March 4, 1964, the Assembly also enacted amendments to the
Driver Responsibility Law." Under its provisions, the Director of
Public Safety must revoke the operator's license of any individual who
has been convicted or pleaded guilty to any of a number of vehicular
offenses, including such collateral offenses as perjury with respect to
laws relating to ownership or operation of motor vehicles, and transporting contraband or stolen goods. The revoked licenses may be reinstated after thirty days if certain proof of financial responsibilty is
2
presented to the Director.'
Two acts by the Assembly are designed to protect the property
rights. One is a rather comprehensive amendment to the present Code
provisions dealing with injury or interference with property or systems
of communications. 1 3 The second offense punishment is confinement
for from one to ten years, with reduction permitted under certain
circumstances to the first offense punishment, namely, as for a misdemeanor.1 4 Under the provisions of this amendment 15 the following
acts are proscribed: the willful and intentional injury, destruction,
interference with the operation, or hindrance, or delay or obstruction
of transmission of communication over:
...the poles, cables, wires, fixtures, or other appartus, equipment or appliances belonging to a company, or a political
subdivision of this State, engaged in the transmission of messages or communications, including police and fire alarm
signalling systems.
The second act, 16 improves upon the provisions of the criminal
code dealing with larceny of certain animals' 7 by removing dogs from
the operation of the section; and by establishing a new sub-section 8
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which increases the penalty from that of a misdemeanor' 9 to that of
confinement for from one to three years "regardless of the value of
said dog."
Two enactments during the session relate to what have become objects of strict government control-intoxicating liquor and firearms.
On March 18, 1964 the Assembly approved a new section 20 to the Code
provisions dealing with intoxicating liquors.2 1 As a result of this
amendment, 22 raw materials and other substances used in "unlawful
distilling or manufacturing of any alcoholic, spiritous, vinous or malt
beverage are declared to be contraband [.. . and] may be summarily
destroyed . . . without any formal order of the court" if found "at

a site of unlawful distillation or manufacture." If the property (to
which all rights therein are removed by the statute) is "fit for human
consumption," it may, rather than being destroyed, be delivered to the
proper authorities of the public schools of the county where it is found,
for their proper use. When the "contraband" is discovered not at the
place of use, but rather in transit or in storage, it is to be seized, condemned and sold.2 3
During its previous session, on April 11, 1963, the Assembly had enacted a statute24 requiring that dealers in firearms obtain a license
from the Department of Public Safety. 25 This year, the Assembly exempted "bona fide gun collectors," who may make "casual" sales, from
th licensing requirement. At the same time the act established the misdemeanor punishment for violations of this requirement that licenses
be obtained before a dealer (one not making casual sales) is permitted
to trade in firearms of less than fifteen inches in length.
As you no doubt know, the Georgia Code requires that one obtain
a license before one traps, or sets traps for rabbits or other animals, 26
and failure to do so is a misdemeanor.27 This year the Assembly exempted from the licensing requirement the use of a trapping device
known as a "rabbit box" by the owner of the land, members of his
family, or his tenant, as long as it is done in season. 2s Another act dealing with conservation of game and fish establishes the misdemeanor
penalty for crab fishing with power-drawn nets "in any part or portion
19.
20.
21.
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during the closed

season on shrimp."
Finally, an act to remove certain attempt at "false glory" makes it
a misdemeanor to sell, offer to sell, or in any manner display:
. . .upon any motor vehicle a sign, tag or emblem of any
fashion purporting to convey the impression that the owner
thereof is a member of the Governor's staff without the 3writ0
ten permission of the Governor of the State of Georgia.
CASE LAW

In addition to the Wood case, discussed above, 3 1 a number of additional interesting cases "came down" last year in the criminal law
area. Significant among them are the discussions dealing with criminal
intent.
Not too long ago, the surfeit of public regulatory statutes had led
to the opinion that requirement of intent as an element of all criminal
responsibility was rapidly being diminished. This view was short lived,
however, for in 1952 the doctrine of intent was clearly and definitely
re-established by the United States Supreme Court in Morissette v.
United States.

32

In that opinion, Mr. Justice Jackson, former Dean of the Law
School at the University of Pennsylvania, stated most categorically
that:
The contention that an injury can amount to a crime only
when inflicted by intention is no provincial or transient notion. It is as universal and persistent in mature systems of
laws as belief in freedom of the human will and a consequent
ability and duty of the normal individual to choose between
good and evil. A relation between some mental element and
punishment for a harmful act . . . has afforded the rational

basis for a tardy and unfinished substitution of deterrence
and vengeance as the
and reformation in place of retaliation
33
motivation for public prosecution.
The affirmation of this requirement is present in a number of Georgia decisions last year. Thus, in Harrel v. State, the Court of Appeals
stated that "A crime consists of something more than the mere com34
mission of an act. There must be a union of the act with intention."
35
As a consequence, the convictions of both Abner Harrel1 and his
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son, William, 36 for voluntary manslaughter were reversed. In so doing, the Court held that intent must be proven by evidence at the
trial, and that extra-judicial statements of the defendant without other
evidence of intent is not sufficient for this purpose. Moreover, the
Court stated that even if the account of the accused as to what had
transpired seems unreasonable, it must be accepted if "it is the only
explanation the State is able to offer."
In a similar mode, it was held to be reversible error for the trial
judge to fail to instruct the jury that they must find intent to kill to
convict the accused of assault with intent to murder when the jury,
after deliberation, requested the court to clarify the difference between
that crime and stabbing; 37 that to be a legal accomplice of another
criminal there must be existence of a common criminal intent, as well
as joining in the perpetration of the criminal act; 38 and that the in39
tent to defraud is an essential element of the crime of forgery.
The intent requirement, of course, can be satisfied by constructiveor conclusively presumed-intent. 40 Thus, murder convictions growing
out of automobile homicides continue to be upheld. 41 However, a
murder conviction was reversed due to the incorrect charge by the
judge that the law presumes malice once the State proves or the defendant admits the killing, and that the accused then has the burden
of justifying the act. The Supreme Court held that the correct charge
was:
. . . if the State's evidence showing the killing in the manner
charged or an admission of the defendant so showing did
not also show circumstances of justification or mitigation
then, and only then, would malice be presumed, and the burden rest upon the defendant to show justification or mitigation. 42 (Emphasis added.)
One other case of constructive intent is worth noting. In Washington v. State,43 three men, Hubbard, Washington and Baker hid be36.
38.
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hind a parked automobile across from the home of one Givens, with
the intention of robbing him. When Givens arrived home, Hubbard
ran over, gun in hand, and demanded his money. Givens, refusing the
demand, and, while taking out his own gun, hit Hubbard's hand,
causing the felon's gun to accidentally fiie, killing 'Givens. In sustaining a murder conviction of Washington and Baker, who had run
from the scene, the Supreme Court held that the defendants were not
entitled to an instruction on involuntary manslaughter, since their
co-conspirator had created the dangerous situation which led to the
death of the victim. Rather, it "was murder, because Hubbard was
then holding his gun in an attempt to rob Givens and thereby created
44
the necessity for Givens to try to defend himself."
Two interesting cases dealing with construction of the sex statutes
should be mentioned--one from the Supreme Court of North Carolina.
In Riley v. Garrett,45 the Georgia Supreme Court, in a case of "first
impression" held that the crime of sodomy 46 does not include unnatural
copulation between a man and a woman per linguam in vagina. Speaking for a unanimous court, Judge Mobley said that the statute cannot
be so applied "since there is no apparent reason why the legislature
would have intended to punish a man and a woman for doing the
same act which would not be punishable if done by two women."
Judge Mobley stated that the statute demands "that the carnal knowledge must be by man with man, or in the same unnatural manner by
man with woman, that is, the crime of sodomy as defined by the Code
cannot be committed without use of the male sexual organ." 47 Thus,
it "must be committed by man with woman in the same unnatural
manner as it is by the man with man, that is, by use of the male sexual organ either per anum or per os. ''48 Finally, Judge Mobley concluded:
The fact that the unnatural sexual act here involved is fully
as loathsome and disgusting as the acts proscribed by the Code
does not justify us in reading into the statutory prohibition
something which the General Assembly either intentionally or
inadvertently omitted. 49
44.
45.
46.
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5
The North Carolina case 5° limited that state's incest statute ' by
holding it does not cover relations between a father and his adopted
daughter. Although there was evidence that the accused was the natural father of the adopted daughter, the court pointed out that "the
State offered no evidence of impotency or non-access of the husband."
Holding that relationship was not one of consanguinity upon which
the statute was based, the court concluded that however detestable
the defendant's conduct may have been, it is for the legislature to declare it incestuous.
Finally, last year the Court of Appeals reaffirmed the proposition
that the criminal courts cannot be utilized as a collection agency for
a private debt. In the case of Shaw v. State,5 2 it reversed a conviction
for larceny after trust because the evidence indicated that the money
was a loan secured by a ninety day note; thus, it held that the accused
must go free as the crime of larceny after trust does not apply to a
debtor-creditor relationship.

PART II-CRI\IINAL

PROCEDURE

LEGISLATION

Aside from a statute that places on the trial judge the discretion
for imposing minimum penalties for violations of the provisions of
the Motor Vehicles Code regulating size and weight of load on public
roads and highways, 53 the only legislation dealing with criminal procedure are two acts concerning the deternination of the punishment
for certain felony and misdemeanor convictions. As you no doubt
know, under the present code, when a defendant has been convicted
of a felony that is not punishable by life imprisonment, the jury prescribes a minimum and maximum that is within the minimum and
54
maximum that is prescribed for the crime in the criminal code. The
court, on the other hand, is given the power to suspend or probate
this sentence rather than impose it. Moreover, the court can establish
th maximum and minimum sentence should the defendant plead
55
guilty where the term of incarceration is discretionary.
These provisions have now been repealed. While specifically maintaining the present right of the judge or the jury, with court approval,
50.
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to reduce the punishment for felonies to that for misdemeanors, 56 the
Assembly has now provided that the jury "prescribe a determinate
sentence for a specific number of years." 57 The judge continues to
have the power to suspend or probate the sentence rather than send the
felon to the penitentiary for the term prescribed by the jury. Should
the defendant plead guilty, "the judge, and not the jury . . . pre-

scribe[s] a determinate sentence for such specific number of years as
he may see fit." In the latter situation, however, judges of the superior
court cannot suspend, modify, probate or change the sentence after
58
the term of court at which it is imposed has ended.
In addition to amending the procedure for felony punishment, the
Assembly also redefined the punishment for misdemeanors. Presently,
the Code prescribes that the fine for such crimes and acts shall not
exceed $1,000 and for confinement in jail for not more than six
months, and/or twelve months confinement in a "public works camp
or other appropriate institution"-all "in the discretion of the trial
judge." 59 Under the new provisions 60 the sentencing judge may, at his
option, impose one, but only one, of the following punishments: he
may fine the prisoner up to $1,000.00 and/or confine him up to
twelve months under the authority of the county government; or he
may place him under the jurisdiction of the State Board of Corrections
to be incarcerated in the State penitentiary or other institution as the
Director of Corrections may see fit for a specific term of between six
and twelve months. Either or these alternatives may be suspended or
probated by the sentencing judge. However, the former option may be
amended, modified, altered, suspended or probated at any time, as
long as any modification does not turn the county prisoner over to the
State authorities. Finally, a sentence under the latter option cannot
be either completely or partially suspended or probated by the direct
or indirect payment of a fine.
CASE LAW

Among the abundance of decisions dealing with criminal procedure
last year, only one case dealt with the jurisdiction of courts. In Glass
v. State,61 the Supreme Court of Georgia held that the Court of Appeals, and not the Supreme Court had jurisdiction to determine
whether the systematic exclusion of the Negro race from serving as
56.
57.
58.
59.
60.
61.
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jurors in violation of the equal protection and due process clauses of
the Fourteenth Amendment of the Federal Constitution involved the
application of unquestioned and unambiguous constitutional provisions. In transferring the case to the Court of Appeals, the Supreme
Court allowed that tribunal to apply, in a decision announced subsequent to the period covered by the article, that authority62 dictated
that such arbitrary and deliberate exclusion was in violation of the
fundamental law of the nation 63 Therefore, the challenge to the array
of the traverse jury was valid.
In addition to the decision 64 upholding the discretion of the trial
court's ruling denying a change of venue based upon the chance of a
danger of lynching or other violence, and upon the contention that
an impartial jury cannot be obtained due to news media publicity,
th Georgia courts decided three cases this past year on the ever-important question of venue. Thus venue for a murder trial was properly
found to be in the county where the mortal wound was inflicted,
even though the body was subsequently found elsewhere. 65 Indeed,
the Supreme Court pointed out that the Georgia Code66 implementing
the venue provisions of the Constitution 6 indicated that even if the
victm should expire in another county, venue shall be "in the county
where the act was performed or done from which the death ensued."
In Gorman v. State,68 the same court held that venue is properly
found in the county where the accused had his agent or employee pick
up the items in question from their owner and deliver them to him
outside the county. In Royster v. State,69 where it was not properly
determined in which of two counties the asportation commenced, the
court held that venue was proper in a county through which the property was carried, upon authority of the Georgia Code70 that an indictment is proper "in any county in which he may carry the goods
stolen." Thus, mere entry into the county is sufficient for venue in
7
theft cases. 1
An interesting use of false arrest was decided this year in the Court
62. The Georgia Supreme Court, at 134 S.E.2d 813, 814. indicated that it had, in
Crumb v. State, 205 Ga. 547, 54 S.E.2d 639 (1949), "followed previous de-

63.
64.
65.
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cisions of the United States Supreme Court and held, in a unanimous opinion,
that these constitutional prohibitions were applicable where over a period of
time Negroes were purposely and expressly excluded from jury service."
Glass v. State, 109 Ga. App. 353, 136 S.E.2d 199 (1964).
Blevins v. State, 108 Ga. App. 738, 134 S.E.2d 496 (1963).
Pistor v. State, 219 Ga. 161, 132 S.E.2d 183 (1963).
GA. CODE ANN. §27-1101 (1953 Rev.).

67.
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of Appeals. One Oglesby was a collections agent for the J. C. Penney
Company. Oglesby obtained an arrest warrant without swearing to the
truthfulness of the allegations in the affidavit. Upon the basis of this
warrant, void under Georgia law, 72 they arrested one Bobby I. Green

-who happened to be the wrong man. In a suit by Green against J. C.
Penny Company, 73 the court held that the department store was not
liable for the agent's wrongful acts, as it had not authorized Oglesby
to proceed by illegal means. The court pointed out that:
It is essential in order to charge one who did not actually
make the arrest with responsibility for the act of the arresting party that it be alleged and shown that the party making the arrest was acting under the express authority of the
one sought to be charged, or that a subsequent ratification
of his acts be alleged. 74
The much publicized case of the Reverend Ashton B. Jones afforded
the occasion for the Georgia Supreme Court to redefine the law of bail
in the State.7 5 Speaking through Justice Mobley, the court has declared for the classical position with respect to the determination of
bail, namely, that it has as its objective the subsequent appearance of
the accused. Other factors, such as the nature of the crime charged, the
"record" of the accused, his health, or the penalty for the crime, are
all to be considered in the pragmatic evaluation of the "probability of
the appearance of the accused, or his flight to avoid punishment."7 6
Justice Mobley pointed out that "Excessive bail is the equivalent
of a refusal to grant bail, and in such cases habeas corpus is an available and appropriate remedy for relief"; that "The amount of bail
to be assessed in each criminal case is left to the sound discretion of
the trial judge, and in the absence of clear abuse of such discretionary
power, his action will not be controlled"; and that "There are no
hard and fast rules for determining what is reasonable bail and what
is excessive bail. The question must be determined according to the
circumstances of each case." 77 In holding that the trial court should
have reduced the $20,000 bail it had previously set for the Reverend
Jones to $5,000, the court pointed out that the accused had a statutory
right to bail after conviction of a misdemeanor. 78
72.
73.
74.
75.
76.
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Certainly the right to proper bail, when allowable, is the right to
personal liberty. It is suggested that the reader desirous of an up
to date coverage of this important area of law read in conjunction with
this case, recent materials which prove the validity of Justice Mobley's
79
approach.
In Riley v. State,80 the Court of Appeals held that a writ of error
coram novis is not availble to a party possessing an adequate statutory
remedy; nor will the writ lie "to correct defects in a proceeding which
were known to the party or his counsel at the time of the trial or which
were apparent on the face of the record and could have been taken
advantage of by a motion to dismiss the proceeding or by demurrer."
With respect to the writ of habeas corpus, the Supreme Court has
held that it will not lie to correct errors in the trial of a criminal
case. 81 Also, in Georgia "the common-law rule that the doctrine of res
adjudicata does not extend to the trial of habeas corpus proceedings
is not of force." 8 2 Thus, two cases this year have held such proceedings

based upon grounds adversely adjudicated in prior habeas corpus actions were res adjudicata, and final unreversed judgments were con83
clusive when the parties and the issues are identical.
The citizen's right to a speedy trial is no hollow responsibility
of the government. Rather, it is another aspect of freedom from deprecation of personal liberty-psychological if bail is granted and satisfied, both physical and psychological if it is not. Thus, the Georgia
Code provides that:
Any person against whom a true bill of indictment is found
for an offense, not affecting his life may demand at either the
term when the indictment is found, or at the next succeeding
regular term thereafter, a trial; or, by special permission of the
court, he may at any subsequent term thereafter demand a
trial. In either case the demand for trial shall be placed upon
the minutes of the court. If such person shall not be tried
when the demand is made, or at the next succeeding regular
term thereafter, provided at both terms there were juries
impaneled and qualified to try him, he shall be absolutely
discharged and acquitted of the offense charged in the indict84
ment.

Mary R. Dickerson was indicted in Fulton County for larceny of an
automobile. Pursuant to the above statute, she filed a demand with the
79. See, e.g. 47, J. Am.JuD. Soc'y. 184 (1964).
80.
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clerk of the court for a trial during the term when the indictment was
returned. Although there were juries qualified to try the case during
that term and during the next succeeding term, the case was not so
tried. After her subsequent motion for discharge and acquittal was
denied by the superior court, the defendant requested the Court of
Appeals to reverse the decision of the county court.8 5
In granting her request the appeals tribunal stated that Mary Dickerson had an "absolute and complete" right to discharge and acquittal
under the statute. Justice Pannell dissented because he felt the prosecuting officer "has only one turn (chance) to try the defendant in
many cases if the majority opinion is followed." He would have "the
motion made to the judge

. . .

in open court,"86 so that there would be

"no doubt that the prosecuting officer and the judge [ . . . are] put on
87
actual notice."
This last year evidenced a number of decisions dealing with the information, accusation and indictment. Like jurisdiction, an accusation
is a "fundamental right," and as such cannot be waived by the defendant. The societal interest manifest in this important aspect of procedure was clearly enunciated this year by Justice Mobley in the Riley
case, discussed above,88 when he declared that:
An indictment, information, or written accusation is the
very groundwork of the whole superstructure of a prosecution
for the commission of an offense. If such an information
contains allegations of overt acts or conduct which does
not constitute any crime known to the law, or undertakes to
state an offense, but the facts stated do not constitute the
offense, and no addition to them, however full and complete,
can supply what is essential, the court is without jurisdiction
to put the accused on trial. In such case the judgment of conviction cannot be corrected. It is simply void.89
Interpreting this rule the Georgia courts have held the past year that
where the language of an indictment, when taken as a whole, clearly,
accurately and definitely charges a crime, verbal absurdities or surplusage will not render it defective. 90 Also, where a burglary indictment set out two separate felonious offenses, conviction on one of them
85. Dickerson v. State, 108 Ga. App. 548, 134 S.E.2d 51 (1963).
86. Id. at -, 134 S.E.2d at 55.
87. Id. at -, 134 S.E.2d at 56. See Hendricks v. State, 108 Ga. App. 259, 132
S.E.2d 845 (1963), for a decision illustrating defendant must prove the demand.
88. Supra n. 45.
89. 219 Ga. 345, _, 133 S.E.2d 367, 372 (1963).
90. Middlebrooks v. State, 107 Ga. App. 587, 130 S.E.2d 798 (1963) , citing Mixon v.
State, 7 Ga. App. 805, 68 S.E. 315 (1910). See also, Pitts v. State, 219 Ga. 222,
132 S.E.2d 649 (1963).
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was proper. 9 ' Similarly, an indictment for murder with malice aforethought will authorize a verdict of involuntary manslaughter in the
commission of an unlawful act, since the latter crime is merged or
included in the former greater crime of murder by shooting at another. 92 However, there is no merger, and a verdict is void, when the
indictment charges defendant with "cattle stealing" and he is convicted of "receiving and being in possession of stolen property." 93
In these circumstances the verdict has the legal effect of an acquittal
of the crime charged.
Two cases on pleas should be noted. In Alligood v. State,9 4 sentence
was imposed following a guilty plea. Defendant then moved to withdraw the plea and vacate the sentence and judgment. The court held
that this cannot be done, as the attempt to obtain a new trial was made
subsequent to the imposition of sentences on the defendant. Such
motions are at that time, at the discretion of the court. In Shelby v.
State, 95 defendant attempted to enter a plea of autreforis convict to
the charge of possessing burglary tools based upon a prior conviction
for burglary. The Court of Appeals held that this was not possible as
The offense of possessing burglary tools is not a necessary
element in, and does not constitute an essential part of, the
offense of burglary. The two offenses are separate and distinct
and a person being prosecuted for either is in no jeopardy of
being convicted of the other, or of being convicted
of an of96
fense which is an essential part of the other.
The case of Hendricks v. State97 presents an interesting decision

relating to voir-dire. During that phase of the trial, a juror stated
that he did not know any of the witnesses called, or anyone connected
with the case. The juror was in fact, a brother of one of the State's
principal witnesses, and they discussed the case while lunching together
during the progress of the trial. This, of course, was sufficient to entitle a convicted defendant to a declaration of a mistrial upon his timely motion, since, in the words of the Court of Appeals,
Jury trials must be kept free from suspicion of irregularity
or impropriety of conduct, and counsel are entitled to have
truthful answers given to questions which they are permitted
by the trial court to propound to the individual jurors. 98
91.
92.
93.
94.
95.
96.
97.
98.

Millwood v. State, 108 Ga. App. 279, 132 S.E.2d 808 (1963).
Waller v. State, 107 Ga. App. 609, 131 S.E.2d 111 (1963).
Cash v. State, 108 Ga. App. 656, 134 S.E.2d 524 (1963).
108 Ga. App. 453, 133 S.E.2d 431 (1963).
107 Ga. App. 736, 131 S.E.2d 135 (1963).
Id. at -,
131 S.E.2d at 136.
Supra n. 87.
Id. at -, 132 S.E.2d at 846.
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What constitutes a fair and impartial trial in 'Georgia? Certainly,
the assistance extended by a county attorney and a city attorney to
the Solicitor General does not detract from its fairness. 90 However,
when a prosecutor remarks that he had not been given an opportunity
to cross-examine the accused, 100 a conviction cannot be sustained and
a new trial must be had even if the court attempts to rectify the remark by withdrawing it from the jury's consideration.
It is also unfair, and grounds for reversal to place a microphone
within five feet of defense counsel's table over the objection of the
defendant, the microphone to be used to make a recording of the trial
for subsequent broadcast over a radio station. 101 Finally, the Court
of Appeals has once again reaffirmed the strict interpretation of the
rule in Georgia that no comment is allowed on the failure of defendant
to testify under oath. In this recent example, 102 where the comments
were made in an apparent effort to help the jury, by withdrawing
defendant's failure to testify from its consideration, the conviction was
nevertheless reversed by the Court of Appeals. A short time later, it
may be noted, the United States Supreme Court indicated all states
of the nation must in the future adhere to the rule followed in Georgia.103
Last year's decisions relating to the criminal defendant's right to
effective representation by counsel tend to further the trend indicated
by the recent landmark decision of the United States Supreme Court,
Gideon v. Wainwright10 4 The trend also is evidenced by the most
recent decision of the Georgia Supreme Court, Sims v. Balkcom,105
which is encompassed in the temporal coverage of next year's discussion. Aside from holding that counsel does not have to be present
when sentence is imposed,' 0 6 that appointment of counsel two days
before trial is valid, 0 and that appointed counsel at the time of arraignment is sufficient when at that time the accused is without funds
and does not indicate any desire for counsel of his choice, 0 8 the Georgia courts have also held it to be reversible error to refuse to allow
a defendant to be questioned by his attorney because he refused to be
99.
100.
101.
102.
103.
104.

Ferguson v. State, 219 Ga. 33, 131 S.E.2d 538 (1963) .
Carter v. State, 107 Ga. App. 571, 130 S.E.2d 806 (1963).
Hudson v. State, 108 Ga. App. 192, 132 S.E.2d 508 (1963).
McCann v. State, 108 Ga. App. 316, 132 S.E.2d 813 (1963). This case and Lynch
v. State, 108 Ga. App. 650, 134 S.E.2d 526 (1964) both hold comment is forbidden.
Malloy v. Hogan, _U.S._, 84 S.Ct. 1489, 12 L.Ed.2d 653 (1964).
372 U.S. 335 (1962).

105.
106.
107.
108.

220 Ga. 7, 136 S.E.2d 766 (1964).
Balkcom v. Shores, 219 Ga. 429, 134 S.E.2d 3 (1963).
Easterwood v. State, 108 Ga. App. 856, 134 S.E.2d 883 (1964).
Daniels v. State, 219 Ga. 381, 133 S.E.2d 357 (1963).
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sworn and submit to cross-examination by the State. 109 This was error
because an accused is allowed, as a matter of right, to have his counsel
0
elicit an unsworn statement to the court and the jury." In another
decision by the Court of Appeals, an accused under indictment had
pleaded "not guilty" and was prepared to go to trial. When the case
was called, he learned for the first time that he was to be tried on a
special presentment of the grand jury. Since the attorney for the accused was not prepared to go to trial on the special presentment, the
refusal of the motion to continue the case or postpone it was held to
be a denial of the constitutional right to representation."'
There is one other opinion dealing with the constitutional rights
of the accused that should be noted. In Day v. Kelly 1 2 the Supreme
Court of Georgia held that when a prosecution is instituted in the
criminal court, the accused must challenge the constitutional validity
of the court or its jurisdiction in that tribunal, and cannot do so by
petition in the superior court.
As usual, a number of decisions in criminal appeals have dealt with
issues that are more properly classified in the discussion of the developments in the field of evidence. Although, in a desire for brevity
and a minimum of redundance they will not be described in any detail, they will, for the purpose of completeness, be noted herein.
Age," 3 mental retardation, n 4 and expert experience" 5 were all evaluuated by the courts in decisions dealing with the competency of witnesses. In addition, findings for the accused 1 6 and for the State 1 7 on
whether evidence introduced in the trial was legally obtained, and on
whether grounds to raise the question in the first place was sufficient
and complete,"18 were also decided during the last year, as were ques120
19
and other evidential rules.
tions on hearsay
109.
110.
111.
112.
113.
114.
115.
116.
117.
118.
119.
120.

Lovett v. State, 108 Ga. App. 478, 133 S.E.2d 595 (1963).
133 S.E.2d at 596, citing, inter alia, Shaffaitt v. State, 107 Ga. App.
Id. at -,
217, 129 S.E.2d 572 (1963).
Ivey v. State, 107 Ga. App. 646, 131 S.E.2d 114 (1963).
218 Ga. 688, 130 S.E.2d 206 (1963).
Jones v. State, 219 Ga. 245, 132 S.E.2d 648 (1963).
Lee v. State, 108 Ga. App. 7, 132 S.E.2d 107 (1963).
Dandridge v. State, 109 Ga. App. 33, 134 S.E.2d 814 (1964).
Brown v. State, 107 Ga. App. 672, 131 S.E.2d 146 (1963); Dennis v. State, 108
Ga. App. 646, 134 S.E.2d 519 (1963).
Shelby v. State, 108 Ga. App. 6, 132 S.E.2d 228 (1963).
Peterson v. State, 107 Ga. App. 487, 130 S.E.2d 533 (1963).
Bush v. State, 108 Ga. App. 638, 134 S.E.2d 490 (1963).
Burton v. State, 107 Ga. App. 792, 131 S.E.2d 579 (1963) ; Chandler v. State,
219 Ga. 105, 131 S.E.2d 762 (1963) ; Cobb v. State, 219 Ga. 388, 133 S.E.2d 596
(1963) ; Fleming v. State, 108 Ga. App. 298, 132 S.E.2d 823 (1963) ; Gilder v.
State, 219 Ga. 495, 133 S.E.2d 861 (1963) ; Griffie v. State, 107 Ga. App. 356,
130 S.E.2d 149 (1963) ; King v. State, 109 Ga. App. 36, 134 S.E.2d 826 (1964) ;
Kiniard v. State, 108 Ga. App. 352, 132 S.E.2d 819 (1963); Leverette v. State,
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One decision on the failure to object should be noted; rather than
the usual type of failure cases, 121 it presents a new "twist." During
the trial of L. J. Wright, the attorney for the accused objected to the
admission of certain testimony; the judge reserved his decision until
later in the trial. Upon appeal of the conviction, the Court of Appeals
held that, since no further objection to the testimony was made, or
the matter was not "thereafter called to the judge's attention, it was
not incumbent upon the judge to bear the matter in mind and on his
own motion exclude that which had been conditionally admitted.' 22
In affirming the conviction, the court pointed out that "If counsel
desired some further ruling, he should have invoked it by calling the
23
matter to the court's attention."'
We have now come to that all important aspec. f the trial-the
charge to the jury. This past year has seen decisions holding that, upon
the principle of merger it is not error to fail to charge a lesser offense;' 24 or to charge without defendant's request, that defendant was
justified in his act when that "justification" arises solely from his
unsworn statement and was contrary to the evidence sufficient to
convict him.1 25 One interesting case worth noting held that it is per-

fectly proper for the court to fail to charge that the accused will be
sentenced to death by electrocution if the jury found him guilty unless
they recommend life imprisonment, because there was no request that
the court do so. 1 2 6 Thus, when you are defending a capital offense,

make sure you request this charge.
There were a number of reversals on the basis of improper charges.
Thus, where the charge was incomplete and tended to confuse the
jury, 127 where it contained an incorrect statement of fact as to the
law,128 where there was failure to give a timely, written, correct, pertinent request adjusted to the facts,' 2 9 where there was the charging

121.

122.
123.
124.
125.
126.
127.
128.
129.

107 Ga. App. 712, 131 S.E.2d 782 (1963); Paige v. State, 219 Ga. 569, 134
S.E.2d 793 (1964) ; Pugh v. State, 219 Ga. 166, 132 S.E.2d 203 (1963) ; Radcliff
v. State, 109 Ga. App. 19, 134 S.E.2d 845 (1964) ; Dewis v. State, 109 Ga. App.
83, 134 S.E.2d 875 (1964) ; Seay v. State, 108 Ga. App. 724, 134 S.E.2d 422
(1963) ; Smith v. State, 108 Ga. App. 275, 132 S.E.2d 821 (1963).
The usual type cases this year were, Davis v. State, 219 Ga. 398, 133 S.E.2d 329
(1963) ; Moulder v. State, 108 Ga. App. 588, 134 S.E.2d 61 (1963) ; Phillips v.
State, 108 Ga. App. 540, 133 S.E.2d 708 (1963). For a decision where timely objection sustained by the court cured error and did not permit review, see Burke
v. State, 108 Ga. App. 661, 134 S.E.2d 536 (1963).
Wright v. State, 107 Ga. App. 800, 131 S.E.2d 566 (1963).
Id., citing, inter alia, Gibson v. State, 178 Ga. 707, 174 S.F 954 (1934).
Gaddes v. State, 107 Ga. App. 661, 131 S.E.2d 126 (1963).
Bolton v. State, 107 Ga. App. 883, 131 S.E.2d 862 (1963).
Ledford v. State, 219 Ga. 262, 132 S.E.2d 777 (1963).
Searles v. State, 107 Ga. App. 412, 130 S.E.2d 253 (1963).
Williams v. State, 107 Ga. App. 794, 131 S.E.2d 567 (1963)
Sheffield v. State, 107 Ga. App. 610, 131 S.E.2d 76 (1963).
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of an inapplicable statute, under certain circumstances, 13 0 where there
was failure to charge the definitions of manslaughter and voluntary
manslaughter and the punishment for the latter, 131 and, where there
was the submission in a charge of a question of fact with respect to
which there was no evidence- 132 all these errors were held to be
grounds for reversal of valid convictions.
Last years cases indicate a number of facts we must keep in mind
with respect to motions for a new trial and in arrest of judgment.
Thus, McEwen v. State133 reminds us that the motion to arrest judgment must be timely. In that case the Court of Appeals affirmed the
rejection of the motion on the grounds that the trial was held and
the defendant sentenced during the January term, and the motion
was filed during the May term of the superior court. This, of course,
did not satisfy the rule that this motion must be filed at the term
when the verdict and judgment are rendered. 3 4
In Graham v. State, 13 5 the "sound discretion of the trial judge" of
the City Court of Vaycross was upheld when the Court of Appeals
pointed out that the defendant did not "introduce any evidence or
testimony in support" of the motion, and did not "show the court any
other good and sufficient cause"' 136 why a motion for a continuance
of a hearing on a motion for a new trial should not be denied. In the
case, the Vaycross tribunal disapproved the brief of evidence on the
motion for a new trial tendered to it on the date of the hearing of the
motion as legally improper. Since exception was not taken to the determination regarding the brief, the subsequent dismissal of the original motion for a new trial was, therefore, quite proper. Thus, defendant should have taken exception to that ruling, or should have
substantiated his motion for a continuance.
Finally, in Self v. State,137 the Court of Appeals held that no right
to a new trial existed unless the accomplice whose testimony is claimed
to be false has been convicted of perjury as a consequence of the allegedly false testimony.
130.
131.
132.
133.
134.

135.
136.
137.

Bennett v. State, 108 Ga. App. 265, 132 S.E.2d 816 (1963).
Parker v. State, 218 Ga. 654, 129 S.E.2d 850 (1963).
Price v. State, 108 Ga. App. 581, 133 S.E.2d 916 (1963).
108 Ga. App. 352, 133 S.E.2d 38 (1963).
GA. CODE ANN. §110-703 (1959 Rev.) ; Spence v. State, 7 Ga. App. 851, 68 S.E.
443 (1910): In McEwen, the Court of Appeals treated the motion for a new
trial as abandoned, as it was "neither argued nor insisted upon": 108 Ga. App.
at -, 133 S.E.2d at 39. A similar motion was also so treated in Whiting v.
State, 108 Ga. App. 374, 133 S.E.2d 50 (1963), as it was "merely copied in the
brief"; the Court of Appeals held this to be insufficient argument.
107 Ga. App. 332, 130 S.E.2d 166 (1963).
Id. at -,
130 S.E.2d at 167.
108 Ga. App. 201, 132 S.E.2d 548 (1963).
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The last group of cases to be noted are those dealing with sentencing
and post-sentencing procedures.
On May 13, 1959, the Fulton County Superior Court sentenced Jack
Todd to from four to five years internment, to be followed by other
sentences on other counts of the indictment, the latter sentences to be
paroled or suspended. Less than four years later, on August 30, 1962,
Todd petitioned the same court to revoke the suspended sentence.
In reversing the court's order of revocation, the Court of Appeals held:
While the sentencing court retains jurisdiction over any
person placed on probation or given a suspended sentence
during the term of said sentence and may revoke or rescind
any or all of the probationary or suspended features of said
sentenced during the time originally prescribed for the same to
run, the court has no power to amend such sentence or revoke its probationary or suspended feature before the term
of said sentence has commenced to run (except in the case
of the exercise of the plenary power of the court to amend,
modify or rescind judgments during the term of court in which
they are entered.) 1 8
Another interesting situation resulted from the two sentences of
R. C. Minor. On August 28, 1961, Mr. Minor had received eighteen
months or one thousand dollars, and, to run consecutively, twelve
months probation. The Court of Appeals subsequently held that since
Minor had paid the fine, he began serving the one year probation
on the date of the sentencing, namely August 28, 1961, the first sentence being completely discharged with the payment. Thus an attempt,
on December 8, 1962, to revoke the probation, was made after the
second sentence had expired, and the judgment revoking the probation was not valid. 139 However, another decision by that tribunal held
that as long as the sentence is in effect at the time of the order of
revocation, it does not matter that the act upon which it is based was
perpetrated between the time of the imposition and the commencement
1 40
of the sentence.
In closing we should note the interesting case of Eddie Jackson.
Mr. Jackson, having served his minimum sentence in prison, was on
parole for the remainder of the maximum sentence. While thus paroled, he was convicted of a Federal felony. When released from Federal custody, the Georgia authorities revoked his parole and returned
him to the state peniteniary to serve the remainder of the maximum
term for the earlier offense. On Writ of habeas corpus, the Supreme
138.
139.
140.

Todd v. State, 107 Ga. App. 771, 131 S.E.2d 201, 202 (1963)
Minor v. State, 107 Ga. App. 476, 130 S.E.2d 534 (1963).
Todd v. State, 108 Ga. App. 615, 134 S.E.2d 56 (1963).
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Court of Georgia held that Mr. Jackson was properly released by the
City Court of Reidsville; since the State Board of Pardons and Paroles
did not revoke his parole until his release by the Federal authorities,
the time served in Federal custody is computed as time served on the
141
paroled portion of the state offense.
PENAL PROVISIONS

Penology has been quite prevalent in the news during the past year.
Three hundred and forty one prisoners will be set free 142 as a result
of the new penal code, discussed below, establishing the rule that
multiple sentences are concurrent when the sentencing judge failed
to specify to the contrary. On April 6, 1964, the Attorney General,
Eugene Cook, ruled that prison labor may not be used to repair and
maintain private driveways as "there must be either a formal proceeding accompanied by a valid transfer or a dedication to public
use ...

of all driveways in the county."' 143 Without either of these pro-

ceedings, the driveways do not constitute "public roads," a proper
44
object of prison labor under the Georgia law.'
The Prison Reform Acts of 1964 were among the most significant
legislation to be enacted by the General Assembly this year. They deal
with such far-reaching subjects as the care of prisoners afflicted with
tuberculosis, 145 the State of Georgia assuming the expenses attendant
14
to the trial of inmates for offenses committed during incarceration,
and the rehabilitation of prisoners through the cooperation of the

147
prison authorities and the State Board of Education.
Although the new provision establishing concurrent sentences, referred to above,' 48 will not affect sentences expressly made consecutive by the judgment, 49 it does provide for concurrent sentences
"Where a person is convicted on more than one indictment or accusation at separate terms of court, or in different courts, and sentenced

to imprisonment. "150

Aside from the provisions for providing determinate sentences, 151
141.
142.
143.
144.
145.
146.

147.
148.
149.

Balkcom v. Jackson, 219 Ga. 59, 131 S.E.2d 551 (1963) .
Atlanta Constitution, June 30, 1964, p. 7; GA. LAWS, 1964, p. 494.
Letter to Honorable R. H. Burson, Director, State Board of Corrections, April
6, 1964, p. 1-2. (Emphasis added.)
GA. CODE ANN. §77-318 (d) (1964 Rev.) .
GA. LAWS, 1964, p. 365.
GA. LAWS, 1964, p. 462.
GA. LAWS, 1964, p. 734, amending Code section 77-319.

Supra n. 142.
See the recent decision in Lee v. State, 107 Ga. App. 484, 130 S.E.2d 814
(1963) , affirming this rule.

150.

GA. LAWS, 1964, p. 484.

151.

Supra n. 57.
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for redefining the punishment for misdemeanors 152 and for the authority over county prisoners, 153 all referred to above,154 the other
major1 55 provision deals with amendments to the present law regarding consideration of inmates for parole.1 56 As a result of these new provisions, misdemeanants are now automatically eligible for parole after
six months, or after serving one-third of the sentence or sentences,
whichever is longer; felons are now automatically eligible after nine
months, or one-third of the sentences, whichever is greater. Of course,
should a prisoner be confined as a result of misdemeanor and felony
sentences, the rule with respect to felons applies. Finally, inmates serving sentences aggregating twenty-one years or more must serve seven
years before they become eligible for parole.
These new provisions regarding parole are not retroactive. Rather,
they apply to crimes committed after June 30, 1964. However, if they
are applicable, periodic reconsideration of inmates is also made automatic, therefore requiring no formal or written application. It applies to all prisoners referred to above, "whether the[ir] sentence or
sentences be concurrent or cumulative." Moreover, the statute specifically provides that the Board of Pardon and Paroles
...shall adopt rules and regulations governing the granting
of other forms of clemency which shall include pardons, reprieves, commutation of penalties, removal of disabilities imposed by law, and the remission of any part of a sentence,
and shall prescribe the procedure to be followed in applying
for them. 157
Finally, the Board is given permission to adopt other rules to effectuate these new provisions.
CONCLUSION

At the last National Convention of the Republican Party, former
President Eisenhower received the loudest and most spontaneous applause when he referred to the need for increased public protection
and sterner treatment of the apprehended criminal. Given the increase
152.
153.
154.
155.

156.
157.

Supra n. 60.
Supra n. 60. See also, GA. LAws, 1964, pp. 489, 491.
The writer feels these provisions are more properly placed where presently
discussed, but could, of course, also be considered as part of the penal provisions.
Other provisions to be noted are: GA. LAWS, 1964, p. 496, amending Code
section 27-2509, establishing a maximum fine of $2,000 in felony cases where
probation is allowed; GA. LAWS, 1964, p. 497, amending Code section 77-519,
allowing the temporary revocation of certain paroles; GA. LAws, 1964, p. 495,
providing a first year statutory good time allowance for felony prisoners not
serving life sentences.
GA. LAWS, 1964, p. 487, amending Code section 77-525.
Id. at 488.
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in criminal activity, this response is not surprising-even though the
General discussed many other matters one would more immediately
think of as the usual subject of national political conventions.
According to the statistics of the Federal Bureau of Investigation,
crime in the South increased eleven percent in 1963, as against a ten
percent national increase. 158 Thus, in 1961 Georgia had 934.5 total
offenses per 1,000 population; in 1962 the number increased to 1,019.5;
and in 1963 it increased once again to 1,106.3.159 In 1963, murder or
non-negligent manslaughter was committed in Georgia at least once
every twenty-two hours.' 60 These 390 homicide cases were exceeded by
the number of forcible rapes-396 in 1963.161

In evaluating this trend one must also consider the increased constitutional protections that the Federal courts are establishing for
the criminal accused. In one very recent opinion by the United States
Supreme Court, Mr. Justice White remarked in his dissenting opinion,
"one might just as well argue that a potential defendant is constitutionally entitled to a lawyer before, not after, he commits a crime."' 62
Given these increased constitutional protections and the difficulty
they present in obtaining the necessary evidence to sustain a conviction; given the more lenient provisions enacted this year with respect
to the running of sentence and the prisoner's eligibility for parole;
given the insistence of the Georgia courts, reiterated this year, of the
maintenance of traditional safeguards of individual liberty like the
necessity of proving intent and the right to bail-given all these phenomena, we must quickly awaken to the fact that increased police activity and more efficient prosecutions are the prerequisites of a society
that claims to be civilized and orderly in its imposition ot criminal
responsibility, and, at the same time, safe for the citizen to walk in the
street, ride on the highway, and, indeed, sleep in his own bed.
158.
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160.
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port indicates that "the upward [national] trend was due primarily to sharp
increases in the property crimes."
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