
CRIMINAL LAW
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A statute' of the State of Georgia provides, in substance, that it is
unlawful to import, possess, advertise, sell or give away obscene ma-
terials in the State of Georgia; but this statute exempts radio and tele-

vision stations, motion picture theaters and newspapers published pri-
marily for distribution of public news. The Georgia Constitution 2

requires equal protection of the laws by providing that the protection

to person and property is the paramount duty of government and shall
be impartial and complete. The case of Simpson v. State3 held the

Georgia statute to be repugnant to the constitution because, by ex-
empting news media from its operation, it violated the well established
principle that a class may be exempted by legislation when, and only

when, the basis of the classification bears a direct and real relation
to the object or purpose of the legislation; and, since the news media
was not a class which bore such relation to the object of the legisla-
tion, the entire statute was rendered void. This is entirely in accord
with the rule which has long been recognized in this state.4 Another
matter of basic substantive law was dealt with by our Appellate Courts
during the period under survey. Our trial courts have often been
plagued with the problem of defining the nature of the offense com-
mitted when the parent of a minor child wrongfully seizes possession
of the child from the parent who holds it under a temporary custody
order. Although it has heretofore been assumed in the practice that
such conduct amounted to kidnapping, the Supreme Court has now
firmly held to the contrary. 5 In answer to a certified question from
the Court of Appeals, the Supreme Court was of the opinion that a
temporary award of custody was not such a loss of parental control by
the opposite party as to authorize a prosecution for kidnapping when
the order was violated by a seizure of possession of a child. In addition
to these propositions, there is still another matter of substantive law
of considerable interest which has been decided by the Court of Ap-
peals. This interest stems not merely from the fact that a useful prin-
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ciple of law has been laid down, but equally from the improbability
that anything new concerning a defense based on drunkenness could
be conceived. In Thomas v. State,6 however, a novel contention on
this subject was raised. In this case the defendant contended that, al-
though he knew right from wrong when completely sober, an old
brain injury caused him to be completely insane, and thus not re-
sponsible for crime when his mind was excited by a little liquor.
This contention was not upheld, notwithstanding its novelty, the
court being of the opinion that a man's mind, when unexcited by
intoxicants, is the thing to which the law must look; and if the
mind, when unexcited by intoxicants, can distinguish between right
and wrong, and it is voluntarily deprived of its reason by the con-
sumption of intoxicants, then the man is criminally responsible
for his acts notwithstanding his brain injury.

The case of Ledford v. State7 dealt with a motion for a change
of venue on the ground of danger of mob violence. This case con-
tains a statement to the effect that where evidence on a motion for
change of venue on this ground is conflicting, denial of the motion
will not be reversed unless manifestly erroneous. This statement
does not seem to be compatible with previous decisions ruling on
this subject. Although it has always been recognized s that the trial
Judge must necessarily sit as a trier of fact where there is a solid
conflict in the evidence presented on the motion, our courts have
nevertheless held that a reversal is in order when the evidence pre-

sented in support of the motion fairly and reasonably indicates
a danger of violence. 9 In at least one instance the Court of Appeals
has gone so far as to hold that the expression "violence" in this
sense is not restricted solely to violence against the person of the
defendant, but means violence to the right of a fair trial as well.10

There are several cases dealing with criminal procedure which
are worthy of mention though none of them announce anything
particularily new or radically different. Cobb v. State" holds that
an objection to the composition of a grand jury must be raised by
a challenge to the array before the indictment is returned or by
a plea in abatement filed before arraignment, and a like objection
to a traverse jury must be raised by challenge to the array at the

6. 105 Ga. App. 754, 125 S.E.2d 679 (1962).
7. 107 Ga. App. 244, 129 S.E.2d 555 (1963).
8. Barranton v. State, 80 Ga. App. 44, 55 S.E.2d 253 (1949).
9. Avery v. State, 83 Ga. App. 700, 64 S.E.2d 589 (1951); Pinkston v. State. 80

Ga. App. 268, 55 S.E.2d 877 (1949).
10. Yancey v. State, 98 Ga. App. 797, 101 S.E.2d 265 (1959).
11. 218 Ga. 10, 126 S.E.2d 231 (1962).
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earliest opportunity the defendant has to avail himself of that
right; and if he fails to do so, the objection is waived and can-
not thereafter be made the subject matter of a review. There are
several informative decisions dealing with the contents of an in-
dictment. One holds12 that it is not necessary to allege a criminal
conspiracy in order to be entitled to prove it upon a trial. An-
other 13 holds that an unnecessarily minute description of a neces-
sary fact in an indictment must be proved precisely as alleged.
Where, however, the fact described with unnecessary minuteness
is not essential to the conviction, then the fact and the description
may all be treated as surplusage and need not be proved as laid.14

In cases where a partnership is the victim of the crime, the in-
dictment must specify the name of the partner to whom the false
representation was made or upon whom the crooked act was per-
petrated. 15 The same rule does not apply to corporations. Our
courts have always applied rather strict rules concerning the de-
scription of the instrument with which a crime was committed.16

This rule came to the fore in the case of Cornett v. State'7 in
which the indictment alleged a robbery by means of a weapon
likely to produce death while the proof showed that the crime was
actually committed with a toy pistol which would not fire live
amnmunition. In that case the Supreme Court ordered a reversal
of the conviction on grounds that a fatal variance occurred be-
tween allegation and the proof.

Three very worthwhile decisions on appellate procedure have
been handed down during the survey period. The first of these,
Armstrong v. State,'8 illustrates how strict our Appellate Courts
are in their insistence upon a specific assignment of error. In that
case the appellant assigned error "on all the rulings herein com-
plained of as being contrary to law, the principles of justice and
equity; and as complained of in the three original grounds of the
motion for new trial." The court held that this did not amount to an
assignment of error since it failed to complain of any erroneous final
judgment of the trial course. Also of value to the practitioner is the
case of Richardson v. State.'9 In this latter case the defendant was

12. Walker v. State, 106 Ga. App. 541, 127 S.E.2d 486 (1962).
13. Allen v. State, 106 Ga. App. 761, 128 S.E.2d 549 (1962).
14. Hall v. State, 120 Ga. 142, 47 S.E.2d 519 (1904); Hendley v. State, 59 Ga.

App. 595, 2 S.E.2d 139 (1939).
15. Norman v. State, 106 Ga. App. 641, 127 S.E.2d 878 (1962).
16. 7 ENCYCLOPEDIA OF GA. LAW §41, p. 602.
17. 218 Ga. 405, 128 S.E.2d 317 (1962).
18. 106 Ga. App. 763, 128 S.E.2d 350 (1962).
19. 106 Ga. App. 543, 127 S.E.2d 481 (1962).
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tried under several different indictments in one trial. He was con-
victed under two of the indictments and sought to review the con-
victions by one bill of exceptions. The Court of Appeals held that
there was no authority for such a procedure and that it was entirely
insufficient to bring about a review of either of the convictions. An-
other case20 has spelled out the function of an extraordinary motion
for new trial, it being held that the extraordinary state of facts upon
which such a motion is grounded must have been unknown to the
movant or his counsel at the time when an ordinary motion, for a
new trial could have been filed, and must have been impossible of
ascertainment by the exercise of proper diligence.

A Georgia statute21 provides that in any court of record in this
state a new trial may be granted when the presiding judge refuses
to give a pertinent legal charge in the language requested when the
request shall be in writing. The interpretation of this law by our
courts has run in cycles. The first of these held22 that if the re-
quest was covered by the general charge of the court, that was suf-
ficient to meet the requirements of the statute. A second line of
cases has held23 that the general charge must be as specific as the
request; and, if it was, that would satisfy the statute. Subsequently,
during the period of this survey, the Appellate Courts have held the
trial judges to the strictest terms of the statute by holding that if a
timely written request is correct, pertinent to the issues, and adjusted
to the facts of the case, the judge must give it in the language re-
quested without change or variation.24

There are a number of decisions on the subject of evidence which
are worthy of consideration. Although it has long been recognized
that it is mandatory for a trial judge to exclude a witness when the
rule of sequestration of witnesses is invoked,25 a question has al-
ways existed as to the true rule when a person not originally con-
templated as a witness is called upon to testify after having remained
in the courtroom when the rule was invoked. This question has ap-
parently been resolved in the case of Hunter v. State,26 wherein it was
held that such a person could not testify as a witness in a case. An-

20. Cade v. State, 107 Ga. App. 207, 129 S.E.2d 405 (1962).
21. GA. CODE ANN. §70-207.
22. Lester v. State, 75 Ga. App. 42, 42 S.E.2d 141 (1947); Balark v. State, 81 Ga.

App. 649, 59 S.E.2d 524 (1950).
23. Monroe v. State, 88 Ga. App. 325, 77 S.E.2d 60 (1953).
24. Manley v. State, 105 Ga. App. 700, 125 S.E,2d 575 (1962); also see, Redding

v. State, 214 Ga. 524, 106 S.E.2d 5 (1958); Randall v. State, 210 Ga. 435, 80
S.E.2d 695 (1954).

25. 7 ENCYCLOPEDIA OF GA. LAW §82, p. 665.
26. 105 Ga. App. 564, 125 S.E.2d 85 (1962).
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other case27 has held, however, that it is not unlawful for counsel to
talk to a sequestered witness provided he does not discuss with such
witness the testimony of other witnesses who have already testified.
Another interesting case, on a different subject, is Jones v. State.28 It

holds that where a pile of loot which is the subject matter of a crime
is introduced in evidence, but where one or more items of loot are
not specifically and positively identified, it is reversible error to admit
in evidence such unidentified items. This is quite a far-reaching rule
when it is recognized that in a great number of cases a victim can do
nothing more than state that the object exhibited to him in court
is like the one of which he was deprived, but cannot identify it by
positive means such as unique markings or a serial number or the
like.

It was predictable that the decision 29 of the Supreme Court of the
United States outlawing evidence obtained as a result of an illegal
search and seizure would not be met with enthusiasm by the 'Georgia
Courts. The Court of Appeals has held 30 that where the officers were
investigating a shooting and were questioning the defendant about
it, they had the right to search him, and to prosecute him for
possession of a concealed weapon when they found a pistol on his per-
son. This is not compatible with the rules as announced by the Su-
preme Court of the United States. Exploratory searches to determine
whether or not a crime has been committed are forbidden by the
federal decisions; 3' and, regardless of the probable cause, a search
without a search warrant is held to be illegal.3 2 Moreover, a search
is either legal or illegal the instant it commences, and an illegal search
cannot be rendered lawful by the fruits which it produces. 33 In dealing
with this same subject of illegal searches and seizures, the Georgia
Courts have held that neither mouse-trapping 34 the defendant by use
of an informer nor running down3 5 a defendant who has thrown
down a package of liquor is illegal. This does not run contrary to
the federal decisions.

When the Georgia statute36 giving the defendant the right to either

27. Bennett v. State, 107 Ga. App. 284, 129 S.E.2d 820 (1963).
28. 106 Ga. App. 614, 127 S.E.2d 855 (1962).
29. Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 F.2d 429 (1962).
30. Phelps v. State, 106 Ga. App. 132, 126 S.E.2d 429 (1962).
31. Weeks v. U.S., 232 U.S. 383, 34 S.Ct. 341, 58 F. 652 (1914) ; Agnello v. U.S. 269

U.S. 20, 46 S.Ct. 4, 70 F. 145 (1925) ; U.S. v. Lefkowitz, 285 U.S. 452, 52 S.Ct.
420, 76 F. 877 (1932).

32. Clay v. U.S., 329 F.2d 196 (1956).
33. U.S. v. Di Re, 332 U.S. 581, 68 S.Ct. 222, 92 F. 210 (1948).
34. Bryant v. State, 106 Ga. App. 642, 127 S.E.2d 826 (1962).
35. Jackson v. State, 105 Ga. App. 753, 125 S.E.2d 698 (1962).
36. GA. CODE ANN. §38-415 (Supp.).
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make a statement or testify as a witness was enacted, one would have
been inclined to speculate that the statment would be made just as
in olden times, but that where the defendant elected to be a witness,
he would testify somewhat as the defendants do in federal practice.
This is not, however, the way things have worked out. The courts
have held 37 that in situations where the defendant desires to make
an unsworn statement, he is entitled to do so under direct exami-
nation of his counsel without" thereby subjecting himself to cross-
examination.

37. Middlebrooks v. State, 107 Ga. App. 587, 130 S.E.2d 798 (1963); Shoffeit v.
State, 107 Ga. App. 217, 129 S.E.2d 572 (1963).


