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The more than 50 cases involving contracts which were decided
during the survey period made no significant contribution to the gen-
eral law of contracts. As is usually the situation in litigation over
contracts, the cases were determined by the application of well estab-
lished rules. However, several of the decisions presented interesting
questions in the application of established principles to new situations.

Does a petition for cancellation alleging fraud in the procurement
fail to state a cause of action because it shows that the plaintiff, a
blind person, failed to have someone read the instrument to her be-
fore she signed it? This was the question posed by Pirkle v. Gurr'
and the Supreme Court in a 4 to 3 decision answered in the negative,
holding that whether or not the plaintiff was entitled to rely on the
representations of defendant's attorney as to the nature of the instru-
ment and whether or not she was negligent in failing to have the
instrument read to her before she signed it were questions for the de-
termination of a jury.

The holding of the Pirkle case recognizes a clear-cut distinction be-
tween a person who can read and one who cannot and follows the full-
bench decision of the Supreme Court in Grimsley v. Singletary2 that
where one who cannot read is induced to sign an instrument by the
misrepresentation of the other party as to its character or contents,
he is not bound thereby for he may ordinarily rely on the representa-
tions of the other party as to nature and contents and his mere failure
to request the opposite party or someone else to read it to him will
not generally be such negligence as will make the instrument binding
upon him.

The majority opinion in the Pirkle case found that the case was on
all fours with Grimsley, which controlled the issue. In each case, the
party in question was unable to read, though for a different reason,
and in each case the party was induced to sign the instrument by a
misrepresentation as to the character of the instrument. In the Pirkle
case the majority declined to follow its full-bench decision in West
v. Carolina Housing & Mortgage Corporation3 on the basis that any-
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1. 218 Ga. 424, 128 S.E.2d 490 (1962).
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thing therein stated which is contrary to the Grimsley case is not
binding. The West case held that a petition alleging that the plaintiffs
were ignorant colored people, practically illiterate, and totally incap-
able of reading and understanding the nature of the papers presented
to them for their signature, was subject to general demurrer.

The dissenting opinion by Justice Candler, in which Chief Justice
Duckworth and Justice 'Grice concurred, stressed the proposition that
even an illiterate person or person who otherwise cannot read must
not be negligent and must exercise reasonable diligence to have
knowledge of the truth.

Three other cases decided during the survey period illustrate the
rule applicable to situations where a party who can read does not
do so, to-wit, that the capacity and opportuni-ty to read prevents one
signing a contract without reading it from setting up fraud in the
procurement of his signature where he was not under any emergency
and his signature was not obtained by any trick or artifice.

In Sorrells v. Atlanta Transit System, Inc.,4 it was held that the
petition failed to set forth a cause of action where the allegations there-
of revealed that the plaintiffs did not read a release before signing it
and were not entitled to rely on the representations of the defendant's
agent as to the legal effect of the release. There were no allegations
in the petition that the plaintiffs read the paper purported to be a re-
lease or asked that it be read to them or that the defendant's agent
by any trick or artifice kept them from reading or that they were
unable to read. No confidental relationship existed between the
parties.

To the same general effect are the cases of State Farm Mutual Auto
Insurance Co. v. Anderson5 and Thomas v. Byrd.6

A fourth case 7 reiterated the proposition that failure to read before
signing is excused if a fiduciary relationship exists between the par-
ties.

In three cases the Court of Appeals dealt with quantum meruit. By
way of general review, the measure of recovery under a contract im-
plied in fact where services have been rendered is the reasonable
value thereof.8 The action is based on quantum meruit,9 which is
defined as the common count in an action of assumpsit for work and
labor founded on an implied assumpsit or promise by the defendant to

4. 218 Ga. 623, 129 S.E.2d 846 (1963).
5. 107 Ga. App. 348, 130 S.E.2d 144 (1963).
6. 107 Ga. App. 234, 129 S.E.2d 566 (1963).
7. A. F. King & Son v. Gooddine, 218 Ga. 372, 128 S.E.2d 62 (1962).
8. E NCYLOPEDIA OF GA. LAW, Contracts, §45.
9. Brown v. Home Security Corp., 106 Ga. App. 147, 126 S.E.2d 439 (1962).
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pay the plaintiff as much as he reasonably deserved for his labor.10

Brown v. Home Security Corporation" reiterates the proposition
that a recovery under quantum meruit must be based upon a promise,
express or implied, to pay for the services rendered, and the exist-
ence of an express promise or agreement to pay does not ipso facto
create an express contract. Thus the facts that the defendant ex-
pressly agreed to compensate the plaintiff and that a rough under-
standing as to the terms thereof had been reached but before they
were finalized the plaintiff ceased his employment, would not demand
a finding that the parties had entered into a definite express con-
tract, oral or written, which would bar the right of the plaintiff to
proceed on the quantum meruit count. The court further properly
observed that even if an express oral contract of employment had
existed, the defendant, by its failure to pay the alleged agreed com-
pensation, had repudiated the contract and thereby placed the plain-
tiff in a position to maintain an action in quantum meruit, for it is
a well-established principle of law that a party to a contract for serv-
ices who has partly performed his obligation thereunder by render-
ing valuable services may, where the opposite party has repudiated
and abandoned the contract, waive his right to recovery for breach,
and, by treating the contract as rescinded, proceed on quantum meruit
against the opposite party for the value of the services rendered.

In another case' 2 the Court of Appeals held that an attorney repre-
senting the wife in a divorce action where alimony was sought, in
the absence of express contract, was entitled to compensation on a
quantum meruit basis for his total services or any balance due there-
on.

In one count of a several count petition in College Park Builders v.
Uplands Construction Company,3 the plaintiff sought recovery in
quantum meruit for a sum due for the reasonable value of work and
services. The count incorporated a paragraph of another count set-
ting forth an express contract which paragraph described the houses
in question. Acknowledging that the court has previously held that
in pleading a count based on quantum meruit, an express contract
may not be incorporated, in this instance the court found that the
reference to a list of houses included in the express written contract
was not an incorporation of the contract in the quantum count and
would not likely confuse the jury.

10. Johnson v. Higgins-McArthur Go.. 99 Ga. App. 260, 108 S.E.2d 299 (1959)
11. 106 Ga. App. 147, 126 S.E.2d 439 (1962).
12. Moore v. Crooke, 106 Ga. App. 374, 126 S.E.2d 864 (1962).
13. 106 Ga. App. 644, 127 S.E.2d 812 (1962).
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Four cases dealt with the validity of restrictive covenants in busi-
ness or employment contracts. In one an insurance company, upon
termination of an agency, agreed to pay its former general agent
$300.00 per month in consideration for his promise to forebear, for
the balance of his life, going into any insurance field or insurance
business, or becoming affiliated with an insurance company which
was competitive with the business of the insurer within the State. The
Court of Appeals held that the consideration was void and that the
contract was unenforceable because such a restraint or inhibition re-
lating to the right of a person to follow a particular profession and
depriving the person from practicing his profession under any and all
circumstances in the restricted territory for all times is unreasonable
and unenforceable. 14

Another case' 5 reiterated the prevailing general rule that a contract
concerning a lawful and useful business in partial restraint of trade
and reasonably limited as to time and territory is not void.

In Bennett v. Kimsey,14 the court held that an action upon an
agreement not to compete in a given business within a radius of 50
miles was not subject to dismissal on the ground that the restrictive
covenant was not reasonable as to territory described or too indefinite.

In Orkin Exterminating Co., Inc. v. Miller,"7 the Supreme Court
upheld the validity of a restrictive covenant which prohibited the
employee from activities in a defined area where the employer did
business and held that the fact that the employee did not work in all
of the territory would not render it unreasonable to bar him as
provided in the contract. His knowledge of the employer's busi-
ness could be effectively used to the detriment of the employer
through the territory embraced since the employer was doing business
in that entire area.

Holsomback v. Caldwell's concerned an oral contract sought to be
enforced in equity involving an agreement by the wife to resume
marital relations, after separation, with the husband and to abandon
her plans to divorce him in return for his promise to will her all his
property and deed her their home. Acknowledging the general rule of
law that a promise to perform, or the performance of an act, which
a party is legally bound to perform, will not constitute fresh con-
sideration for the performance of another, the Supreme Court decided
that if the husband has forfeited the right to his wife's common law

14. Stewart v. American Home Mut. Life Ins. Co., 107 Ga. App. 105, 129 S.E.2d
367 (1962).

15. The Ins. Center, Inc. v. Hamilton, 218 Ga. 597, 129 S.E.2d 801 (1963) .
16. 218 Ga. 470, 128 S.E.2d 506 (1962).
17. 218 Ga. 340, 127 S.E.2d 796 (1962).
18. 218 Ga. 393, 128 S.E.2d 47 (1962).
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duties and consortium by cruel treatment sufficient to entitle her to
a divorce or to be just cause for her separation from him, then her
agreement to condone his acts and resume cohabitation would furnish
such consideration as would support an agreement by which the one
spouse promised to convey land or other property to the other. The
rationale of the holding of the court was that the dismissal of a meri-
torious action or a forebearance to sue is, in and of itself, a valid
consideration. After a separation resulting from wrongful acts by the
husband to his wife, the husband is no longer entitled to his wife's
services; therefore, her consent to a resumption of the marital re-
lations is valuable consideration.

Various rules of construction were applied by the courts to specific
factual situations during the survey period. The following rules of
construction were reiterated and adhered to: That a contract must
be construed more strongly against the person who prepares it or
for whose benefit it was prepared and more favorably toward the op-
posite party;19 that the construction placed upon a contract by the
parties thereto, as shown by their acts and conduct, is entitled to
much weight and may be conclusive upon them; 20 that matters aliunde
to a written contract may not be utilized to supply that which is
essential to constitute a valid contract; 21 and that the construction
which will uphold a contract in whole and in every part is to be
preferred. Also the whole contract should be looked to in arriving at
the construction of any part, but the title of a section, not being in
truth a part of the section, cannot be used to throw light on or to
vary the unambiguous language of the body of the contract.22

Other cases decided during the period of this survey reaffirmed the
following well-established principles: That where the liability arising
under a contract is joint and several rather than joint, the plaintiff
may sue one, some, or all of the defendant contracting parties as he
may elect for the entire obligation; 23 that as a general rule, the ac-
tion on a contract whether express or implied, or whether by parole
or under seal, or of record, shall be brought in the name of the party
in whom the legal interest in such contract is vested, and against the
party who made it in person or by agent; 24 that a mutual departure
from the strict terms of an executory contract may, to the extent of the

19. Howkins v. Atlanta Baggage & Cab Co., 107 Ga. App. 38, 129 S.E.2d 158
(1962); Key Life Ins. Co. v. Hodges, 106 Ga. App. 735, 128 S.E.2d 367 (1962).

20. Scruggs v. Purvis, 218 Ga. 40, 126 S.E.2d 208 (1962).
21. West v. Downer, 218 Ga. 235, 127 S.E.2d 359 (1962).
22. Scruggs v. Brotherhood of Locomotive Firemen & Enginemen, 106 Ga. App.

563, 127 S.E.2d 827 (1962).
23. Swint v. Fountain, 106 Ga. App. 509, 127 S.E.2d 381 (1962).
24. Maddox v. Dixie Feeds, Inc., 218 Ga. 378, 127 S.E.2d 918 (1962).
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departure, change the contract and that notice to the opposite party
of intention to revert to the original contract is essential to such
return; 25 that payments voluntarily made without duress under a
contract, though in ignorance of the law, may not be recovered; 26

that an adoption contract must be based upon valid consideration in
order to be enforceable;27 that departure from the strict terms of a
contract differs from a novation in that in a novation there can be
no return to the original terms of the contract; 28 that a plea of total
failure of consideration carries with it a plea of partial failure of con-
sideration; however, evidence of partial failure must be sufficiently
definite to enable the jury to assess the damages;2 9 and that one
seeking to rescind a contract on the ground of fraud must restore, or
offer to restore, the consideration thereunder as a condition precedent
to bringing the action. 30

At the 1963 session of the Georgia General Assembly, the effective
date of the UNIFORM COMMERCIAL CODE was extended from April 1,
1963 to January 1, 1964 and the act was amended in accordance with
recommendations of the Code Committee of the Georgia Bar Associa-
tion in various particulars which are too numerous and technical
in most cases to warrant discussion in this article. A general analysis
and discussion of the UNIFORM COMMERCIAL CODE as adopted in
Georgia is beyond the scope of this article but the interested reader,
and I assume that all Georgia lawyers are interested to one degree
or another, is referred to Volume 4 of the Encyclopedia of 'Georgia
Law published by The Harrison Company for an analysis and dis-
cussion of the Code by a board composed of members of the Law
School faculties of Emory and Mercer Universities. The present code
sections dealing with the substantive law of sales in Georgia will be
repealed by the UNIFORM COMMERCIAL CODE and will be replaced by
Article 2 of said Code. There are a number of changes in the UNIFORM

COMMERCIAL CODE from the existing Georgia law, concerning the
formation, interpretation and enforcement of sales contracts and the
reader is urged particularly to take note that under the UNIFORM

COMNIMERCIAL CODE the court may find as a matter of law that a sales
contract was unconscionable at the time that it was made; that a
valid sales contract may be consummated which provides for open

25. State Mut. Ins. Co. v. Strickland, 218 Ga. 94, 126 S.E.2d 683 (1962).
26. Howell v. Muscogee County, 105 Ga. App. 515, 125 S.E.2d 139 (1962) .
27. Lee v. Green, 217 Ga. 860, 126 S.E.2d 417 (1962).
28. American Iron & Metal Co. v. National Cylinder Gas Co., 105 Ga. App. 458,

125 S.E.2d 106 (1962).
29. Robbins v. Hays, 107 Ga. App. 12, 128 S.E.2d 546 (1962); Wilson v. Taylor,

106 Ga. App. 720, 128 S.E.2d 83 (1962).
30. Scott v. Scott, 107 Ga. App. 443, 130 S.E.2d 753 (1963).
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price terms; that a contract for the sale of goods need not be in
writing unless the goods are of the value of five hundred dollars, or
more; that the Statute of Limitations on contracts covered by the
code is reduced from six years to four years; and that new rules now
exist for releasing a sales contract.

The following specific changes were made in the statutes of Georgia
codified under the subject matter "Contracts" in the Georgia Code
Annotated. Georgia Code Annotated Section 20-704, relating to rules
of construction, has been repealed in its entirety. 'Georgia Code An-
notated Section 20-1106, relating to tender of specific articles, has
been repealed in its entirety. Georgia Code Annotated Section
20-401 (7), requiring that sales contracts for goods in the amount of
fifty dollars, or more, shall be in writing, has been repealed in its
entirety. Georgia Code Annotated Section 20-209, providing that the
lex loci shall govern the capacity to contract, has been repealed in its
entirety.


