
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

Political revolutions are never complete; and it is not inaccurate to
describe the sweeping political changes in 'Georgia in 1962 as a "con-
stitutional revolution, limited." On April 28 the county unit system
that had perpetuated rural domination of the election of the Governor
and other State officers was swept away by a decree of a United States
District Court;' on May 25 the same court virtually ordered the State
to abandon county rotation in the election of State Senators and to
reapportion at least one house of the General Assembly on a basis
of population; 2 on September 14 Governor Vandiver called a special
session of the General Assembly which laid out new senatorial dis-
tricts, giving Fulton County alone 7 districts and placing as many as
8 rural counties in a single district; and on September 12, in the
Democratic primary, Carl E. Sanders, a progressive young attorney was
nominated for Governor by a landslide popular vote over former
Governor Marvin E. Griffin. A new day had dawned in Georgia poli-
tics.

In his inaugural address of January, 1963, Governor Sanders called
for a revision of the State Constitution. The General Assembly au-
thorized the Governor to appoint a State Constitutional Revision Com-
mission composed of 28 members, as follows: The Governor, Lieu-
tenant Governor (President of the Senate), Speaker of the House of
Representatives, Attorney 'General, Secretary of State, Legislative Coun-
sel, State Budget Officer, 3 members of the House appointed by the
Speaker, 2 members of the Senate appointed by the President, and the
following to be appointed by the Governor: One Supreme Court Jus-
tice, one Superior Court Judge, one Solicitor General, two members
of the Georgia Bar Association, two members of the Association of
County Commissioners, two members of the Georgia Municipal Asso-
ciation, one elected county officer, one citizen known for his interest
in education, one citizen known for his interest in agriculture, one
citizen known for his interest in labor, one citizen known for his
interest in business and industry, one representative of the newpapers,
and one representative of radio and television. 3

.Professor of Political Science and of Law, University of Georgia. A.B., University
of Georgia, 1934; M.A., 1935; LL.B., 1957; Ph.D., Harvard, 1941.

1. Sanders v. Gray, 302 Fed. Supp. 170 (1962).
2. Toombs v. Fortson, 205 Fed. Supp. 248 (1962).
3. Ga. Laws, 1963, pp. 402-406.
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The authorizing statute provides that the Commission "shall com-
plete its work and submit its final report on or before December 1,
1965, on which date the Commission shall stand abolished."

Governor Sanders is himself serving as Chairman of the Commis-
sion, and Pope B. Mclntire of the firm of King and Spalding as Vice-
Chairman. The Commission is divided into thirteen sub-committees,
each to study designated articles of the Constitution, and two other
committees, designated "Policy Committee" and "Drafting Commit-
tee."

On the Committee on Policy, Governor Sanders is Chairman and
Mr. McIntire is Vice-Chairman. On the Drafting Committee, Mr. Mc-
Intire is Chairman. "The Chairman or Vice-Chairman of the Com-
mission and the Attorney General shall be ex-officio members of all
committees," under the working rules of the commission.

The Commissions' office is located in Room 405 of the State Capitol.
Mr. P. T. McCutchen is Secretary of the Commission.

AMENDMENTS To CONSTITUTION

In November, 1962, a total of 108 amendments were added to the
Constitution of Georgial Two years earlier when Georgia submitted
87 amendments to the people for ratification, the editor of the Na-
tional Civic Review described the situation as "almost incredible."4

Every thinking person familiar with the situation realized that action
to shut off the flood of amendments was essential. It was this prob-
lem more than any other that led to the appointment of the Consti-
tutional Revision Commission.

An analysis of the provisions of the 108 amendments ratified in 1962
would make this article excessively long. Ninety-eight of them were
local amendments, applicable to only a particular city or county or
other political subdivision. In 1961 the Office of Legislative Counsel
published a 143 page book entitled Local Amendments to the Constitu-
tion of 1877 and 1945 which is helpful in locating amendments ap-
plicable to a particular locality; and in 1963 the Institute of Law and
Government of the University of Georgia published a 30 page Table
of Amendments to the 1945 Constitution of Georgia which lists all
amendments, with citations to the GEORGIA LAWS where they may be
found, under articles, sections, and paragraphs. The following tabula-
tion gives a general picture of the number of amendments involved:

4. NATIONAL CIVIC REVIEW, XLIX (December, 1960), 610.
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NUMERICAL TABULATION

Number Proposed Number Ratified Number Rejected
Year General Special General Special General Special

1946 1 0 0 0 1 0
1948 0 17 0 15 0 2
1950 4 33 2 26 2 7
1952 10 36 9 31 1 5
1954 7 40 7 28 0 12
1956 7 51 7 41 0 10
1958 16 56 5 38 11 18
1960 19 68 14 50 5 18
1962 16 121 10 98 6 23

Totals 80 422 54 327 26 95

Total number of amendments to 1963-381

The decision of the Supreme Court in Seago v. Richmond County5

casts much doubt on the status of a host of the amendments that have
been proclaimed as ratified by the Governor. The decision warrants
some analysis.

Harvey Seago and others similarly situated brought an action to en-
join the governing authorities of Richmond County from collecting
a license tax against them imposed under the authority of a local con-
stitutional amendment of 1954. They contended that the amendment
had never been legally submitted to the qualified voters of Richmond
County for ratification, and, surprisingly, the Court sustained their
position.

The amendment in question, worded in a familiar and customary
form,6 provided that "The Board of Commissioners of Roads and
Revenues of Richmond County shall have the right and power to as-
sess and collect license fees and taxes from all persons, firms and
corporations maintaining a place or places of business in any area
of Richmond County outside the incorporated limits of municipali-
ties; and the right and power to license and regulate taxicabs and cars
for hire in such unincorporated area;" [etc.]. Following the customary
wording concerning the amendment being "agreed to by two-thirds
vote of the members elected to each of the two Houses" and published
by the Governor "in one or more newspapers in Richmond County for
two months previous to the time for holding the next general elec-
tion," the amendment's wording was that "the said Amendment shall
be submitted to the people in said next general election. All persons
voting at said election in favor of adopting said proposed Amendment

5. 218 Ga. 151, 126 S.E.2d 657 (1962).
6. See Ga. Laws, 1954, pp. 502-504.
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to the constitution shall have written or printed on their ballots the
words: 'For ratification of Amendment to Article 7, Section 4, Para-
graph 1 of the Constitution authorizing Richmond County to assess
and collect license taxes upon business in Richmond County and to
regulate the same.' All persons opposed to the adoption of said Amend-
ment shall have written or printed on their ballots the words: 'Against
ratification of Article 7, Section 4, Paragraph 1 of the Constitution au-
thorizing Richmond County to assess and collect license taxes upon
businesses in Richmond County and to regulate the same.' If a ma-
jority of the electors qualified to vote for members of the General
Assembly voting thereon in Richmond County, shall vote for ratifica-
tion thereof ... the said Amendment shall become a part of Article
7, Section 4, Paragraph 1 of the Constitution of the State and the Gov-
ernor shall make proclamation thereof."

On November 2, 1954, the vote in Richmond County was 2,296 for
the amendment and 1,789 against it. The Governor proclaimed the
amendment ratified; what was erroneous in this procedure?

The Supreme Court adopted a rule stated in CORPUS JURIS SECUNDU

as follows: "The matter printed on the ballot must be sufficient
to identify the amendment referred to and to show its character and
purpose, and the question as framed on the ballot must not be mis-
leading, or inconsistent with other provisions of the resolution." 7 Ap-
plying this rule, the Court stated: "From the language used by section
2 of the resolution and the words printed on the ballots, it seems
logical to us that the voters would naturally conclude that the pro-
posed amendment if ratified would authorize the governing body of
Richmond County to assess and collect license taxes from all businesses
in the county and to regulate all of them. Neither the language of
section 2 of the resolution nor the words printed on the ballots cor-
rectly state the real purpose of the proposed amendment and they
are, as to other provisions of the resolution, inconsistent, incomplete,
and therefore misleading; this being true, the conclusion is inevitable
that the voters were not either by the submitting section of the reso-
lution, or by the ballots, intelligently informed concerning the na-
ture, character, scope or purpose of the proposed amendment. Further-
more, neither the resolution adopted by the General Assembly nor the
words printed on the official ballots provided for or gave the voters
an opportunity to vote against the proposed amendment but only
'against ratification of Article 7, Section 4, Paragraph 1 of the Consti-
tution authorizing Richmond County to assess and collect license taxes
upon business in Richmond County and to regulate same.' In these

7. 16 C.J.S. Constitutional Law §9 (3) , pp. 56-57.
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circumstances, we hold that the proposed amendment was not legally
ratified by the voters of Richmond County and that it did not for
that reason become a part of the constitution of 1945."

Georgia has had eight constitutions, and hundreds of amendments
have been adopted; but this is the second instance in the whole history
of the State in which the judiciary has declared void an amendment
that theIGovernor had proclaimed as ratified.8 The correctness of
Governors' proclamations of ratification was never judicially questioned
in the 19th century. In Hammond v. Clark9 decided in 1911 the court
adopted the view that the question of whether a constitutional amend-
ment had been legally adopted was justiciable; but in numerous de-
cisions it has refused to invalidate amendments on technicalities. The
decision in the Seago Case reverses this prudent policy and multiplies
the confusion as to what is the constitutional law in Georgia.

Persuasive arguments can be advanced for including on the ballots
submitted to the electors a fuller and clearer statement of the con-
tents of proposed constitutional amendments; but is this not a matter
that properly belongs to the legislature rather than the judiciary? The
only technical error involved in the case of the Richmond County
amendment was the omission of the words "amendment to" in the
clause "Against ratifications of Article 7, Section 4, Paragraph 1 of the
Constitution authorizing Richmond County to assess and collect
license taxes upon businesses in Richmond County and to regulate
the same." And in the context in which the omission was made it is
difficult to see how it could have been misleading.

FREEDOM OF SPEECH AND PRESS

Murray Productions v. Floyd'° is the most interesting and probably
the most significant decision rendered by the appellate courts of Geor-
gia in the year under review. By a vote of six to one, the Supreme
Court held void the statute and ordinance under which the City of
Atlanta has exercised a censorship over motion pictures. The decision
itself was important. The views expressed by the individual justices
are worthy of analysis.

Briefly summarized, the facts of the case were as follows: K. Gordon
Murray Productions, a corporation engaged in the distribution of mo-
tion pictures, sought to enjoin the censorship of a picture, alleging
that it had customers who desired to show the film but that this
could not be done until they obtained the approval of the Board of

8. The other instance was Towns v. Suttles, 208 Ga. 838 (1952).
9. 136 Ga. 313, 71 S.E. 479 (1911).

10. 217 Ga. 784, 125 S.E.2d 207 (1962).
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Censors of the City of Atlanta, and that they had been advised by the
censor, on whose recommendation the Board acts, that she would not
approve the film. As a result Murray Productions business was being
seriously impaired. The petitioner alleged that the charter provisions
of the City of Atlanta 1 and the ordinance adopted under its authority
granted absolute and unlimited discretion to a Board of Motion Pic-
ture Censors, in violation of designated provisions of both the Con-
stitution of the United States and the Constitution of Georgia.

Chief Justice Duckworth wrote the decision for the Court holding
the statute and ordinance to be void. Starting with Joseph Burstyn,
Inc. v. Wilson'2 in which the United States Supreme Court first held
motion pictures to be within the protection of the free speech pro-
visions of the first amendment to the Federal Constitution, incorpor-
ated by judicial interpretation to be a part of the due process required
by the fourteenth amendment, Justice Duckworth reviews numerous
decisions of the Federal courts on the subject of freedom of speech.
He concludes that, "The only kind of speech that any of the foregoing
decisions say may be subjected to prior restraint is malevolent, obscene
or an abuse of the freedom, and this is allowed because such speech is
not protected." "But," concludes the Chief Justice, "on January 23,
1961, in the case of Times Film Corp. v. Chicago"3 . . . that court in
another opinion written by Mr. Justice Clark held that a law which
requires submission of all motion pictures for examination or censor-
ship prior to their public exhibition 'is not void on its face as violative
of the first and fourteenth amendments.' Therefore we must follow
this last pronouncement and ignore many previous contrary decisions
and hold that the attack upon the charter and ordinance upon the
ground that in forbidding the showing of any picture without its
having been approved by the censor offends the United States Con-
stitution, is without merit."

The Chief Justice turned next to the provision of the Georgia Con-
stitution providing that "No law shall ever be passed to curtail, or
restrain the liberty of speech, or of the press; any person may speak,
write and publish his sentiments, on all subjects, being responsible for
the abuse of that liberty."' 14 According to his interpretation. "we have
an abundance of decided cases that sanction restraint of abuses of
speech and property," -but "in none of them is the constitutionally pro-
tected speech or press held subject to curtailment, restraint or abridg-
ment." Where constitutionally protected speech or press is involved,

11. Ga. iaws, 1915, pp. 480-494.
12. 343 U.S. 495, 72 S.Ct. 777, 99 LEd. 1098 (1951).
13. 365 U.S. 43, 81 S.Ct. 391, 5 L.Ed.2d 403 (1960).
14. Article I, §I, para. 15.
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"no interference, no matter for how short a time nor the smallest de-
gree, can be tolerated. . . . It follows that the charter and ordinance
provision, requiring protected as well as unprotected pictures, and also
requiring a permit from the city authorities before any picture can be
exhibited in the theatre, violates the State Constitution (Code, Ann.,
iSection 2-115) and are void."

While striking down the legislative solution, the Chief Justice and
those for whom he spoke were not lacking in concern with the prob-
lem involved. "As individual citizens we hate to see the youth of this
State, who will govern the State in the future, subjected to all the evil
influence that obscene pictures might exert upon them." Hence he
ventures to suggest a type of legislation that he would consider con-
stitutional. "It would seem that legislative wisdom could devise a law
containing no censorship that would conform to the constitution as we
have construed it and at the same time afford a large degree of pro-
tection against obscene pictures. A severe penalty for exhibiting an
obscene picture with a provision that if it had been voluntarily sub-
mitted to a board created by the law for making such voluntary in-
spections, and had been judged not to be obscene by that board the
courts should give serious consideration of this demonstrated lack of
intent when imposing sentence, might be within the bounds of con-
stitutionally permissible legislation."

Justice Mobley concurred in the judgment, but did not agree that
regardless of the extent of the evil, previous restraint of motion pic-
tures was void. He pointed out, quite correctly, that the United States
Supreme Court has recognized that rules applicable to one method
of expression are not necessarily applicable to all methods, and that
each method "tends to present its own peculiar problems." In his
opinion, "It is . . . a reasonable exercise of the police power of the
state to require that motion pictures be submitted to a board of cen-
sors prior to their showing so that those which are obscene or other-
wise within that class of speech not protected by the constitution may
be barred from showing." But in the instant case, he agreed that the
Atlanta Board of Censors was given authority too broad and unde-
fined to be constitutional.

Justice Candler dissented. He found no merit in any of the attacks
upon Atlanta's exercise of its police power.

The issue involved in this case is certain to recur, and in the end
I venture to predict that the view of Justice Mobley will come to pre-
vail, if necessary by constitutional amendment. Why should the broad
terms of the constitutions be interpreted to require absolute freedom
to exhibit even once a motion picture that is obscene? What good

[Vol. 15
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purpose does such a judicially made rule serve in our society? A careful
reading of Near v. Minnesota'5 will reveal that the rule against "pre-
vious restraint," so appealing in statement, was never intended to be an
absolute rule, historically or as developed in America. It applied prin-
cipally as a protection to criticism of political action. As Justice Frank-
furter expressed it, "The phrase 'prior restraint' is not a self-wielding
sword. Nor can it serve as a talisman test.' 16

Simpson v. State17 swept away another statute aimed at obscenity.
In 1956 the General Assembly passed an act reading as follows: "Any
person who shall bring, or cause to be brought, into this State for sale,
exhibition, or shall sell or offer to sell, or shall lend or give away or
offer to lend or give away, or who shall possess or having possession
thereof, shall knowingly exhibit or transmit to another any indecent,
immoral or obscene pictorial newspaper, book, pamphlet, magazine,
newspaper, film, picture, recording or other printed paper or obscene
matter principally made up of pictures, stories or sounds of deeds of
lust tending to debach the morals, or shall advertise any of said articles
or things for sale, by any form of notice, printed, written, or verbal,
or shall manufacture, draw, or print any of said articles, with intent
to sell or expose or to circulate the same, shall upon conviction, be
punished by confinement and labor in the penitentiary for not less
than one nor more than five years. However, upon the recomendation
of the jury, said offense may be punished as for a misdemeanor. Pro-
vided, that any legitimate or licensed radio station, television station,
moving picture theater, or newspaper, published primarily for the
distribution of public news, shall be exempt from the provision of this
Act."'

Indicted for violating this statute, the accused demurred to the in-
dictment, contending that the statute violated the constitutional pro-
vision that "Protection to person and property is the paramount duty
of government, and shall be impartial and complete."' 19

Writing for the majority of the court, Chief Justice Duckworth
held the statute to be void on the ground that it used an arbitrary
classification. As he expressed it, "The indisputable purpose of the
law is to prevent injury to the public which would result from the
making, importation, possessing, advertising, selling or giving away any
of the obscene materials covered by the law. No rational distinction

15. 383 U.S. 697, 51 S.Ct. 625, 75 L.Ed. 1357 (1931).
16. Kingsley Books, Inc. v. Brown, 354 U.S. 436, 77 S.Ct. 1325, 1 L.Ed.2d 1469

(1957).
17. 218 Ga. 337, 127 S.E.2d 907 (1962).
18. Ga. Laws 1956, p. 801; GA. CODE ANN., §826-6301.
19. Art. I, §1, para 2.
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can be found between the evils which the act seeks to prevent that
would flow from the handling in the manners forbidden of the ob-
scene materials by those to whom the law is applicable or those whom
the law exempts from its operation, therefore no justification or rea-
son exists for the classification which is the rankest sort of discrimina-
tion. Therefore, the exemption renders the law under which this in-
dictment is drawn offensive to the invoked clause of the constitution,
and for that reason the act is unconstitutional and void." Justice Head
dissented.

JURISDICTION, STANDING, AND VENUE

Vandiver v. Williams o raised the recurrent question of the division
of jurisdiction between the Court of Appeals and the Supreme Court,
and also the question of the right of the State to attack the constitu-
tionality of an act of the 'General Assembly.

The questions arose under the following circumstances. The State in-
stituted an action against T. V. Williams, a former State Revenue
Commissioner, and against the surety on his bond in the Civil Court of
Fulton County, the surety having an agent for service in that county.
The defendants asserted that the former Revenue Commissioner was
a "law enforcement officer," and under the provisions of a governing
statute enacted in 1960 the action was maintainable only in the county
of his residence, which was not Fulton County. By amendment to its
petition, the State attacked the constitutionality of the act of 1960 inso-
far as it deprived the court in the county wherein the agent of the
surety was located of jurisdiction. The trial court ruled that the State
"is estopped from attacking one of its own statutes as being unconstitu-
tional. If the statute is offensive to the state, the state has but to
abolish it."

With this background, the Court of Appeals certified the following
questions to the Supreme Court:

"1. Assuming that the State Revenue Commissioner is a 'law en-
forcement officer' within the provision of Code § 56-1201, does the
ruling of the court that the State has no status or right to challenge
the constitutionality of the particular Act of the General Assembly
(Code §56-1201) raise a question of which the Supreme Court, under
art VI, sec. 2, par. 4 of the Constitution of Georgia (Code §2-3704)
and not the Court of Appeals, has jurisdiction to determine? See
Burke v. State, 205 Ga. 520, 54 S.E.2d 348.

"If the foregoing question is answered in the negative, then and in

20. 218 Ga. 60, 126 S.E.2d 210 (1962).
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that event we desire an answer to the following additional question:
"2. Does the State have the status or right to challenge or to at-

tack the constitutionality of an act of the General Assembly when the
rights of the State may be affected by the terms thereof?"

The Supreme Court answered the first question in the negative,
holding that the case was one in which the Court of Appeals and not
the Supreme Court had jurisdiction under the provisions of article
VI of the Constitution of Georgia. The case was not one "in which
the constitutionality of any law of the State of Georgia or of the
United States is drawn in question." As Justice Grice expressed it,
"The question as to its [the statute's] constitutionality was never
reached, the trial court holding that the State lacked standing to raise
it."

As for the status of the State to challenge the constitutionality of
an act of the General Assembly, the Supreme Court held this to be
permissible. In this matter, "the State is a party litigant, rather than
a party sovereign."

With these rulings from the Supreme Court before it, the Court of
Appeals reversed the ruling of the trial court. In effect, the trial judge
was directed to rule upon the constitutionality of the statute of 1960 re-
quiring suit on the surety bond of a "law enforcement officer" to be
instituted in the county of his residence. 21 Litigation in the case was
still at a beginning stage.

How expensive is this type litigation to the people of Georgia? Is
there a need for basic reform in the judicial process in our State?

Dependable Insurance Co. v. Gibbs2 2 raised an interesting question
concerning the power of the General Assembly to prescribe the venue
for suits against corporations, and answered it by holding that the As-
sembly had virtually unlimited authority in the matter.

Gibbs, a resident of Turner County, filed a petition seeking to
recover damages for the alleged breach of an automobile collision in-
surance contract, against Dependable Insurance Company. The Com-
pany filed a plea to the jurisdiction of the Superior Court of Turner
County, alleging that the Company had no agent, office, or place of
business in Turner County and was not a resident thereof.

With exceptions not applicable to the case, the Constitution of Geor-
gia provides in article VI, section 14, paragraph 6, that "All other
civil cases shall be tried in the county where the defendant re-
sides. . . . " If the Dependable Company were not in fact a resident
of Turner County, could it be tried there?

21. Vandiver v. Williams, 106 Ga. App. 435, 127 S.E.2d 168 (1962).
22. 218 Ga. 305, 127 S.E.2d 454 (1962).
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An act of 196023 provides that "whenever any person shall have a
claim or demand on any insurer, such person may institute suit...
in any county ... where the person entitled to the proceeds of an in-
surance contract upon which action is brought maintains his legal
residence. For the purpose of... bringing suit under this subsection
a company which has written a contract of insurance upon persons on
property located in a particular county . . .shall be deemed to be
transacting business in such county and shall be deemed to be a legal
resident of such county."

In sustaining the constitutionality of this act, Justice Mobley for the
majority of the court held that insamuch as the constitution does not
provide where a corporation shall reside, "the whole subject of resi-
dence of corporations is left to be determined by the General As-
sembly."

In dissenting, Chief Justice Duckworth wrote: "Where the Consti-
tution provides that all suits are to be tried 'in the county where the
defendant resides, the location of the residence of the defendant is an
ultimate fact to be determined by proper evidence, and the legislature
is unauthorized to attempt to by-pass this constitutional requirement
by enacting into law Code Ann., §56-1201 (4) (Ga. L. 1960, p. 500)
which, in effect, reverses the provision and intent of the Constitution
by declaring the residence of the plaintiff or location of plaintiff's pro-
perty to be the residence of the defendant. It is, therefore, uncon-
stitutional and void, and for that reason alone I dissent."

CRIMINAL PROCEDURE

Whipple v. State24 held that the admission in evidence of finger
prints, made without objection, did not violate the constitutional guar-
anty against self-incrimination. According to Supreme Court Justice
Quillian, "the admissibility of finger prints as evidence has not pre-
viously been before this court."

Harrold v. State25 held that the question of whether a confession had
been coerced could not be raised for the first time on a motion for a
new trial when the defendant had been represented by counsel in the
trial.

TrrLE OF ACT

The constitutional provision that "no law shall pass which refers
to more than one subject-matter, or contains matter different from

23. Ga. Laws, 1960, p. 500 (code §56-1201) .
24. 218 Ga. 198, 126 S.E.2d 744 (1962).
25. 105 Ga. App. 853, 126 S.E.2d 278 (1962).
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what is expressed in the title thereof"26 is brought into many cases, but
the liberal construction given to the provision by Justice Lewis in
183227 has prevailed through the years and relatively few statutes have
been found to violate the provision.

Hill v. Perkins28 presented the question, novel to Georgia law, of
whether a legislative act is void if its title suggests that it contains
more provisions than it actually contains. The statute in question
was the act of 195829 dealing with "open-end" clauses in real estate
mortgages and deeds conveying realty as security for a debt. There was
no question that the body of the act limiting the operation of open-
end clauses in such instruments to obligations arising between the
original parties to the instrument conformed to the title. But the title
of the act referred to a provision on the giving of notice by the pur-
chaser of a grantor's interest in the secured property to the holder
of the security deed, and the body of the act contained on such pro-
vision.

In sustaining the act, the court followed the rule developed in other
jurisdictions, as follows: "The mere fact that the title of a statute is
broader in terms and scope than the body of the act does not affect
its sufficiency under a constitutional provision requiring the subject
of an act to be expressed in its title, if the variance is not such as to
be misleading."3 0 The variance in the instant case was not found to
be misleading.

MISCELLANEOUS

RETROACTIVE LAWS

In Davis v. Hunt3' the Supreme Court held void as a "retroactive
law, or law impairing the obligation of contract" the 1962 amendment
to the Superior Court Clerk's Retirement Act of 1952. The amend-
ment provided for a pension payable to the widow or widower of a
deceased clerk equal to 50% of the amount such retired clerk was re-
ceiving. The published report of the case is wholly unintelligible.
None of the facts giving rise to the case are stated. The "opinion" does
no more than quote a part of the statute and cite a dozen cases hold-
ing that legislative acts impairing the obligation of contracts are void.

Why should the legislature be prohibited from modifying a pension

26. Art. III, §7, para. 8.
27. Green v. Mayor of Savannah, R. M. Charlton's Reports, p. 368.
28. 218 Ga. 354, 127 S.E.2d 909 (1962).
29. Ga. Laws, 1958, p. 655; GA. CODE ANN. §67-1316.
30. 82 C.J.S. Statutes §219, p. 371.
31. 218 Ga. 630, 129 S.E.2d 778 (1963).
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plan for public officers by providing for pensions to the widow or
widower of such officers? In what way is any contractual right of su-
perior court clerks impaired by adding to their retirement program
a provision for pensions to their widows? And was there no signifi-
cance to the provisions in the 1962 amendment (omitted in the quo-
tation by the court) for payments to the estates of unmarried clerks
who die before retirement?

DECISIONS UNDER PRIOR CONSTITUTIONS

In Wright v. Lester32 the Supreme Court granted certiorari "pri-
marily by reason of the construction given Art. XII, Sec. I, Par. V of
the Constitution of 1945 (Code Ann. §2-8005) by the Court of Ap-
peals." The case was an action for damages for alienation of a wife's
affections. In the course of the opinion by the Court of Appeals, this
statement had occurred:

"In 1945 this State adopted and ratified a new Constitution which
in Art. XII, Sec. I, declares the laws of general operation in this State.
Par. V of this Article (Code Ann. 2-8005) provides, 'All judgments,
decrees, orders, and other proceedings, of the several courts of this
State, heretofore made within the limits of their several jurisdictions
are hereby ratified and affirmed. . . . ' Clearly, this provision of the
Constitution approved these prior decisions and gave to them the force
of law in this State, whatever the rule in Blackstone's day might have
been. Since the Constitution of 1945 was adopted, other decisions, par-
ticularly Gross v. Lipton, supra [92 Ga. App. 38, 87 S.E.2d 438], have
held that the gist of the action for alienation of affections is the loss
of consortium, and this where adultery was not alleged."

Writing for the Supreme Court, Justice Head made this statement:
"Art. XII, Sec. I, Par. V of the Constitution of 1945 (Code Ann.

§2-8005) can not properly be construed to 'freeze' decisions by the
Court of Appeals and this court decided prior to the adoption of the
Constitution. This is clearly demonstrated by the words in this para-
graph not quoted by the Court of Appeals in its opinion, which fol-
low immediately after the words, 'are hereby ratified and affirmed,' to
wit, 'subject only to reversal by motion for a new trial, appeal, bill of
review or other proceedings, in conformity with the law of force when
they were made.' (Italics ours.)

"Code §6-1611 provides how prior decisions of this court may be
overruled. This code section is from the act of 1896, and was of full
force and effect at the time of the adoption of the Constitution of

32. 218 Ga. 31, 126 S.E.2d 419 (1962).
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1945. Neither the Court of Appeals nor the Supreme Court is pro-
hibited by the Constitution of 1945 from overruling prior decisions
rendered by each of such courts in the manner provided by law, and
the Supreme Court by a majority decision may disapprove or overrule
a decision of the Court of Appeals."

TENURE OF TEACHERS

In Norman v. Board of Education of Richmond County33 the ac-
tion of the Board in dismissing a teacher was held to be contrary to
due process of law because taken without due notice and hearing. The
significance of the case is diminished from the point of view of con-
stitutional law by the fact that the governing statute provided a pro-
cedure to be used in the dismissal of teachers and the Board had ig-
nored the statutory provisions.

MUNICIPAL DEBT LIMITATIONS

In Macon Ambulance Service, Inc. v. Snow Properties34 it was held
that the trial court erred in enjoining the Macon Hospital Commission
from entering into a five-year contract with the Macon Ambulance
Service, Inc. The plaintiffs attacking the contract contended that the
payments provided for would constitute a debt against the City of
Macon, and that such debt was being incurred without the assent of
a majority of the qualified voters, as required by article VII, section
7, paragraph I of the constitution. (Under the proposed contract
the Hospital Commission would pay $11,600 per year for the trans-
portion of charity patients.) Rejecting this contention, the Supreme
Court held: "In the operation of a hospital it is necessary to employ
doctors, interns, nurses and other employees for its efficient operation
and where the hospital contracts with a third party to render ambu-
lance service to charity patients, conditioned upon such party render-
ing such service in a manner satisfactory to the administrator of the
hospital, we cannot say that such contract constitutes the incurring of
a debt within the meaning of the debt limitation provision of the
constitution even if the contract calls for the rendering of ambulance
service beyond the year in which the contract is made." In this same
case, the Supreme Court held that the ordinance of the City of Macon
granting an exclusive franchise to the Macon Ambulance Service, Inc.
to operate ambulances in the City of Macon was void.

33. 218 Ga. 48, 126 S.E.2d 217 (1962).
34. 218 Ga. 262, 127 S.E.2d 598 (1962).
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